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PREFACE. 


Up  to  the  year  1850,  when  the  Court  of  Common  Pleas  was  constituted 
under  the  statute  12  Vic,  ch.  63,  the  King's  Bench  was  the  only  common 
law  court  of  superior  jurisdiction  in  Upper  Canada.  From  the  time  that  this 
Court  was  established,  in  17d4!,  no  reports  of  its  decisions  were  published 
until  the  year  1828,  when  Mr.  Taylor,  who  had  been  appointed  Beporter  to 
the  King's  Bench  under  a  statute  of  the  Province  passed  in  1823  (4  Greo* 
lY.  ch.  3),  published  a  volume  of  printed  reports,  commencing  with  Tdnity 
Term  1823,  and  ending  with  Trinity  Term  1827,  during  which  period  the 
late  Chief  Justice  Powell  and  Sir  William  Campbell  were  succea- 
oiyely  at  the  head  of  the  Court. 

The  profession  however  was  so  limited  in  the  number  of  its  members  that 
there  was  too  little  encouragement  to  continue  printing  the  reports,  and  it 
was  abandoned  until  Michaelmas  Term  1829,  when  Mr.  Draper,  now  one 
of  the  Judges  of  the  Queen's  Bench,  being  at  that  tjme  Reporter,  resumed  the 
publication,  commencing  with  the  period  when  the  present  Chief  Justice 
and  Mr.  Justice  Macaulat,  now  Chief  Justice  of  the  Common  Pleas, 
became  members  of  the  Court.  A  volume  printed  under  the  superinten- 
dence of  Mr.  Draper  in  1831  cohtained  reports  of  thf  decisions,  beginning 
with  Michaelmas  Term  1829  and  ending  with  Easter  term  1831 ;  but  it  was 
not  carried  on  by  his  successor,  no  adequate  provision  having  been  made  to 
meet  the  expense,  until  the  year  1840,  when  the  statute  3  Vic.  ch.  2  was 
passed  for  that  purpose.  In  1845  Mr.  Cameron,  who  was  then  the 
Reporter,  commenced  the  regular  publication  of  the  Reports  of  the  Queen's 
Bench  from  Easter  Term  1843  inclusive  downwards,  and  this  has  been 
continued  in  an  unbroken  series  by  Mr.  Robinson,  the  present  Reporter, 
whose  publication  commenced  with  the  third  volume  of  the  new  series,  and 
has  now  reached  the  ninth  volume,  bringing  up  the  cases  to  Trinity  Term 
1851.    The  reports  for  each  year  about  fill  an  octavo  volume  of  600  pages. 

The  present  Reporter  has  also  resumed  the  publication  of  the  reports  for 
the  intermediate  period  between  Mr.  Draper's  book  and  Mr.  Cameron's 
first  volume,  in  a  series  of  volumes  intituled  <<  Old  Series,"  which  is  printed 
in  quarteriy  numbers.  This,  when  completed,  will  fill  up  the  space  between 
Easter  1831  and  Easter  1843  ;  they  now  reach  to  Trinity  1836. 

Thirteen  volumes  in  all  have  been  published  of  the  Reports  of  the  Queen's 
Bench  in  Upper  Canada. 
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Mv.  Cameron  published  in  1840  Digests  of  Gases  from  BliehaelmasTerm 
10  Geo.  IV.  (1828)  to  the  end  of  the  year  184^. 

Since  that  time,  which  covers  an  interval  of  nearly  nine  years,  the 
decisions  of  the  Court  can  only  be  found  by  searching  through  the  index  at 
the  end  of  each  volume^  which  has  become  at  le^igth  a  tedious  task. 

It  appeared  to  the  compiler  of  the  Digest  now  offered  to  the  profession 
and  the  public,  that  he  would  be  rendering  a  valuable  service  by  collecting 
in  one  volume  a  Digest  of  all  the  cases  that  have  been  printed,  beginning 
with  Mr.  Taylor's  volume  and  including  all  those  of  Ae  Old  Series  which 
are  yet  to  be  publishe<L 

And  he  has  endeavored  to  increase  the  convenience  by  a  minute  and 
accurate  classification  of  the  different  subjects,  which  he  trusts  will  enable 
all  who  are  conversant  with  legal  proceedings  to  turn  readily  to  whatever  the 
thirteen  volumes  of  reports  contain. 

The  profession  will  see  that  there  has  been  at  least  no  sparing  of  labor, 
and  it  is  hoped  that  they  will  find  that  it  has  been  carefully  and  judiciously 
applied.  Such  an  attempt  in  the  present  stage  of  progress  of  this  country 
holds  forth  little  prospect  of  gain  to  the  person  making  it,  and  indeed  is  not 
wholly  free  from  risk.  To  make  the  undertaking  in  any  degree  remunerative, 
it  will  require  to  be  very* generally  patronized  by  the  profession,  since  it  is 
almost  exclusively  among  its  members  that  such  a  work  can  be  expected  to 
circulate.  Yet  it  is  hoped  that  it  will  be  found  useful  to  others ;  and  that, 
among  the  many  who  are  interested  in  the  operations  and  proceedings  of 
municipal  bodies,  bahks,  insurance  companies,  and  other  joint-stock  associa- 
tions, Uiere  will  be  some  who,  though  they  are  not  lawyers,  will  think  it 
desirable  tb  have  at  hand  the  means  of  referring  to  whatever  has  been 
decided  in  the  Queen's  Bench  on  these  subjects  of  great  public  interest. 
And  it  seems  not  unreasonable  to  expect  that  the  members  of  the  legal 
profession  in  some  of  the  other  British  Colonies  will  desire  to  furnish  them- 
selves with  a  Digest  which  will  conveniently  direct  them  to  decisions  in 
Upper  Canada  made  through  a  long  series  of  years,  upon  questions  which  a 
similarity  of  .circumstances  must  be  frequently  giving  rise  to  in  each  of  the 
Colonies. 

It  is  now  necessary  to  make  a  few  explanatory  remarks  on  the  nuumer  of 
executing  the  work.  A  single  case  frequently  embraces  several  important 
points,  requiring  to  be  placed  under  distinct  titles.  This  has  b^en  done  to 
as  great  an  extent  as  seemed  practicable.  Whenever  the  statement  of  facts 
veas  not  too  long,  it  has  been  placed  under  each  particular  title.  But  when 
this  would  have  led  to  tedious  prolixity,  the  compiler  has  placed  the  case 
under  the  most  important  titloi  and  made  a  reference  to  it  firom  each  of  the 
other  tides. 


Apui^iB  aeaiehtiig  fi>r  actsd  or  a  decided  p^MAt,  id)  p^iom  w»U  not  look 
ibr  ii  under  the  same  title.  Takiog,  for  exaffipleplfao  case  of  costs  in  actions 
biFought  on  judgments  recovered  in  another  Court,  some;  in  looking  for  the 
dectsionB  upon  this  branch  of  our  law,  would  look  to  the  title  **  Costs," 
whilst  others  probably  would  expect  to  find  them  under  the  title  '<  Judgment" 
In  every  such  case  the  title  most  likely  to  occur  to  the  mind  of  the  practi- 
iMMwr  has  been  the  one  chosofii  if  proper  in  other  respects.  In  the  case 
ahove  supposed,  ^  Costs"  has  been  the  title  chosen  in  preference  to 
**  Jfidgnents." 

But  although  this  rule  of  adopting  the  title  most  likely  to  be  referred  to  has 
been  carried  ont^  the  other  titles  likely  to  occur  to  the  mind  have  not  been 
altogether  omitted  or  left  unnoticed ;  they  have  been  inserted  whenever 
thought  of,  a^d  a  reference  made  from  them  to  the  title  where,  the  case 
sought  for  will  be  found.  This  will  sufficiently  account  for  the  numerous 
references  made  in  different  parts  of  the  work. 

Another  rule  observed,  was  always  to  place  a  case  under  its  peculiar  title 
father  than  under  the  gmieral  class  to  which  it  belongs.  Thus,  cases  of 
jadgment  as  in  case  of  nonsuit,  similiter,  and  other  matters  of  practice,  have 
been  respectively  placed  under  the  titles  <<  Judgment  as  in  case  of  Nonsuit," 
<*Simjlher,"  &c.,  and  not  under  the  general  titie  <<  Practice."  This  rule  has 
served  to  keep  the  tide  ^  Practice"  from  extending  to  an  unreasonable  and 
perplexing  length.  In  one  case  only  this  plan  was  found  to  be  almost 
inqnacticable;  it  was  the  compiler's  intention  instead  of  indiscriminately 
placing  all  cases  of  writs  under  ^e  tide  <<  Process"  to  make  the  several  kinds 
of  writs  distinct  tides  of  their  own,  and  this  scheme  has  been  pardy  carried 
out  in  ^Capias  ad  Respondendum,"  << Capias  ad  Satisfaciendum,"  << Dis- 
tringas," &c. ;  but  when,  during  the  progress  of  the  work,  the  compiler  came 
to  the  tide  ^^  Summons"  an  unexpected  difficulty  appeared.  It  will  be 
rscollected  that  the  original  non-bailable  process,  now  a  writ  of  summons, 
was  until  very  lately  a  non.bailable  ca.  re.  j  so  that  all  cases  of  non-bailable 
process,  including  the  non-bailable  ca.  re.,  could  not  with  propriety  be  placed 
under  the  titie  *^  Summons."  To  obviate  this  difficulty  to  some  extent,  all 
cases  of  bailable  ca.  re.  will,  as  heretofore,  be  found  under  the  titie  ^'Capias 
ad  Respondendum,"  and  cases  of  non-bailable  ca.  re.  and  summonses  under 
the  tide  '^Process,"  meaning  original  non-bailable  process.  But  for  this 
difficulty  the  titie '' Process"  would  not  have  been  used  at  all.  On  somewhat 
the  same  principle  it  will  be  seen  that  the  tides  <^  Execution,"  <<  Fieri 
Pacias,*^  and  ''  Capias  ad  Satisfaciendum,"  have  found  their  places  in  the 
work*  Hie  distinction  between  them  is  this — under  ^  Execution"  k4U  be 
iotini  only  general  matten  relative  to  issuing  executions,  and  making  seisurss 
aadertitem,  some  of  which  apply  as  much  to  one  species  of  execution  as  to 
aiiodier ;  but  under  die  tides  <«  Fieri  Facias"  and  ^  Capias  ad  Satisfadendmn" 
wiD  be  ibnnd  such  cases  as  peculiariy  belong  to  those  titles  and  no  other. 


AH  oaae$  decided  whilst  the  Baokroptcy  Lams  ¥fe»  in  foree  hmve  been 
inserted  in  lull,  not  oniy  beoauae  thpee  Iawb  .have  for  certain  purposes  beew 
revived^  but  because  the  cases  are  few  in  nuniber;  and  itiB  probable  that  at 
no  distanjt  peAod  we  may  have  some  system  of  Banknqitcy  Law  restored. 
Two  or  three  cases  decided  under  the  Old  Court  of  Bequest's  Act,  have 
been  placed  under  the  title  **  Division  Court,"  from  the  similarity  to  the 
practice  under  the  present  Division  Court  Act  There  may  be  a  few  other 
cases  which  can  no  longer  be  relied  upon  as  directly  applicable  under  the 
present  system,  from  the  fact  of  the  laws  on  the  particular  points  affected  by 
them  having  been  altered  by  recent  legislation  ;  but  the  compiler,  as  far  as 
his  knowledge  enabled  him,  has  noticed  those  cases  and  the  statutes  affecting 
them. 

Some  of  the  statutes  of  last  session  of  Parliament  have  not  been  thus 
noticed,  having  been  passed  and  become  law  afler  this  work  was  written 
and  arranged  for  the  press.  There  are  indeed  but  few  bases  which  have 
been  intentionally  omitted  on  the  ground  of  their  not  being  law  at  present, 
and  a  skilful  practitioner  will  readily  discover  them.  The  most  obvious 
example  of  this  occurs  with  reference  to  the  tide  **  Ejectment,"  which,  from 
the  enactments  of  the  late  statute  14  &  15  Vic  ch.  114,  would  seem  to  be  of 
litde  or  no  use ;  but  it  must  be  borne  in  mind  that  the  working  of  that  Act 
is  not  yet  settied — ^it  will  require  decisions  of  the  Courts  to  establish  it  and 
make  the  practice  secure.  Besides,  the  writ  under  the  new  act  must  be 
served  in  the  same  manner  as  the  declaration  under  the  old  law,  and  here 
therefore  the  cases  decided  under  the  old  law  vnll  be  found  available  and 
indispensibly  necessary. 

Among  the  suggestions  g^ven  to  the  compiler  by  his  friends,  one  particu- 
lariy  pressed  upon  him  was  the  importance  of  having  our  statutory  decisions 
so  classified  that  at  a  glance  the  information  sought  could  be  speedily 
obtained.  The  reasons  urged  were,  that  up  to  1792  we  can  find  the  English 
law  in  English  books,  but  that  since  that  period  we  must  look  to  our  own 
statute  bo(^,  and  to  the  constru|ction  given  to  the  different  imperial  and 
provincial  statutes  by  our  own  courts.  To  supply  this  want,  there  will  be 
found  in  the  following  pages  a  Chronological  Table  of  such  statutes,  both 
imperial  and  provincial,  aa  have  from  time  to  time  come  before  our  Court  of 
Queen's  Bench  for  judicial  construction ;  at  least  all  the  cases  that  could  be 
collected  from  the  reports  and  digests  now  printed.  For  an  explanation  of 
this  table,  the  reader  is  referred  to  the  note  heading  the  same  on  page  408. 

From  a  careful  examination  of  the  cases  contained  in  the  work  with  the 
reports  from  which  they  were  taken,  it  would  seem  that  in  ^arranging  the 
cases  under  the  diffisrent  titles  a- few  have  been  inadvertently  omitted ;  but, 
in  order  that  they  might  not  be  altogether  lost  sight  of,  the  compile  has  briefly 
referred' to  them  on  page  535. 


Ste^the  eompIflfioBof  this  Digest  in  Ncxvemfaer  1851  if  has  been  in  the 
h«ii4iQf  lkepiBpilBr^mid«wviii;todeiay«occ^^  in  procuring  type,  paper 
99A  %^i»es  mecn^pwf'amtexxfdB,  besidei  &e  cyrdinaiy  delays  of  printing,  nine 
numtha-kftve^dafis^  during  which  time  the  eighth  Tolume  of  the. Upper 
Ceaada  fi^ortshaa  been  imued.  And  the  eompilery  feeling  that  it  would  be 
of  ternce  I0  the  profesnon  if  the  digests  of  the  cases  it  contains  were 
embttiied  i&  this  woik,  has  added  it  in  an  Appendix,  neariy  as  it  appears  in 
the  Tolimie  from  which  it  was  taken,  thus  completing  the  Digest  of  Queen's 
Bench  eases  down  to  the  latest  period. 


ToaoNTO,  Jugud  Z,  1852. 
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EXPLANATION  OP  ABBREVIATIONS. 


Tay.  U.  C.  R Taylor's  Upper  Canada  Reports. 

Dn.  Rep. Draper's  Reports. 

O.S King's  Bench  Reports,  Old  Series. 

U.C.R The  Upper  Canada  Reports. 

(4pO Appendix.' 

%*  Cases  followed  by  the  name  of  a  Law  Term  reftr  to  the  Manuscript 
Reports  of  that  Tenn  in  the  Library  of  the  Law  Society. 

In  the  references  at  the  head  of  each  title  the  Roman  numerals,  as  IX.,  denote 
the  larger  divisions  of  titles ;  the  English  figures  enclosed  in  parentheses,  as  (9), 
denote  the  enbdivisioiis;  and  the  English  figures  without  parentheses,  tibe 
nmnhsES  of  the  cases. 


DIGEST   OF   EEPORTS 


OOMMSNOBBONT  OV  TAYLOR'S  REPORTS,  TO  THE  XND  OF  THE  SEVENTH 
YOLUMX  OF  ROBINSON'S  REPORTS. 


ABANDONMENT  OF  SEIZURE. 
See  EXECUTION)  19.  —  Sasairr's 


ABATEMENT. 

Sm  Dower,  II.  10. — Interlocuto- 
RT  Judgment,  4. — ^New  Trul,  II. 
19. — ^Payment  into  Court,  2. — 
Practice,  L  2. 

PUa  —  Nan-joinder — Replication 
— Duplicity  therein.! — 1.  In  a  plea 
of  noQ.joinder  by  a  defendant  in  abate- 
ment, it  18  sufficient  to  state  that  the 
pRilies  not  joined  are  living,  within  the 
juiisdiction  of  the  court  at  the  time  of 
pleft  pleaded,  and  a  replication  to  such 
a  plea  for  the  non-joinder  of  two  per- 
■ons  is  not  double  for  assigning  a  dif- 
ferent  cause  for  not  joining  each  of  the 
two.     Yuille  V.  Harvey,  ii.  0.  S.  2 1 5. 

Plea — In  abatement  of  Privilege 
a$  an  Attorney — Replication.^ — 2. 
Where  to  a  plea  in  abatement  of  privi- 
lege as  an  Attorney  the  plaintiff  re- 
plied process  issued  against  him  and 
others,  under  5  Wm.  IV.  ch.  1,  (res- 
training several  actions  on  bills,  notes, 
&c.,)  and  that  the  others  could  not  be 
served  &c.,  and  the  defendant  demur- 
red— ^the  court  overruled  the  demur- 
ler.  Bddimond  et  al.  v.  Campbell, 
Mich.  Term,  2  Vic. 

Pled^^Non-joinder-^Flace  of  Res* 
idenee.Y^.  If  a  plea  in  abatement  of 
the  non-joinder  of  a  defendant  do  not 
state  his  place  of  residencei  it  is  a  nul- 


lity.   Brewster  v.  Davy,  Hil.  Term, 
2  Vic. 

[Statement  of  place  of  bosiness  is  insuffi- 
cient.   Mayhury  y.  Moodie,  12  Jur.  80.] 

Flea — Non-joinder — Initial  Let* 
ters,'\ — 4>.  A  plea  of  non-joinder  in 
abatement  is  bad  on  demurrer,  if  it 
state  only  the  initial  letters  of  the  chris- 
tian names  of  the  party  not  joined. 
Hastings  v.  Champion  et  al.,  Mich. 
Term,  3  Vic. 

Fem£  Sole — Marriage  after  ruh 
nisi  obtained  for  Judgment  as  in  case 
of  nonsuit — Costs — Coverture  puis 
darrein  continuance,'] — 5.  W  here 
a  feme  sole  plaintiff  had  married  aAer 
rule  nisi  obtained  for  judgment  as  in 
case  of  a  nonsuit,  which  was  afler- 
wards  made  absolute,  and  she  applied 
to  set  it  aside,  her  rule  was  granted 
on  payment  of  costs,  and  leave  was 
given  to  the  defendant  to  plead  the 
coverture  puis  darrein  continuance 
without  affidavit.  Warren  v.  Kirby, 
Mich.  Term,  3  Vic. 

Plea — Non-joinder —  Third  con- 
tracting Party  not  named."] — 6.  A 
plea  of  non-joinder  in  abatement  of  a 
co-defendant  fails  where  there  is  a 
third  contracting  party  not  named,  al. 
though  such  third  party  be  out  of  the 
province.  The  plea  in  such  a  case 
should  shew  all  the  parties  liable,  and 
then  state  that  one  is  out  of  the  pro. 
vince.  McKnigkt  v.  Scott,  Mich. 
Term,  3  Vic. 

Action  a^inst  a  Sheriff-^Plea — 
AiUer  ^ctwn.]  —  7.  In    an  action 
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against  a  sherifT  and  his  sureties  on 
theit  covenant,  under  3  Wm.  IV.  ch. 
S,  it  is  a  good  plea  in  abatement  that 
another  action  for  the  same  cause  is 
pending  against  the  sherifT  alone. ; 
Commercial  Bank  v.  Jarvis  et  al., 
Hil.  Term,  5  Vic. 

Plea^  Non-joind€r.']—S.  A.  sues 
B.  alone  in  assumpsit;  B.  pleads  in 
abatement  that  he  made  the  promises 
jointly  with  C.  &  D. ;  that  C.  is  resi- 
dent within  the  jurisdiction  of  the 
court,  and  D.  without : — Held,  on  de- 
murrer to  plea  in  stating  D.  to  be  resid- 
ing out  of  the  jurisdiction  of  the  court, 
that  the  plea  was  good.  Corbeii  v. 
Calvin^  iv.  U.  a  R.  123. 

9.  On  a  joint  contract  by  three,  all 
must  be  sued,  if  within  the  jurisdiction 
of  the  court.  If  one  is  without  the  ju- 
risdiction, the  other  two  must  be  sued. 
One  alone  cannot  be  sued  if  there  are 
two  remaining  within  the  jurisdiction, 
because  all  three  cannot  be  sued.   lb. 


ABSCONDING  DEBTOR. 

^  Sctf  Attorney,  11(3),  6, —  Bills  op 
Exchange  etc.,  V.  2. — Costs,  IV 
(2),  1. — False  Return,  7. 


AUo/chmeTUs  refused— Affidavits,] 
— 1.  An  attachment  was  refused  un- 
der the  Absconding  Debtor's  Act,  2 
Wm.  IV.  ch.  5,  where  only  one  person 
besides  the  creditor  swore  to  the  debt- 
or's absconding  or  concealment;  and 
per  Curiam,  the  safest  rules  in  framing 
affidavits  under  this  statute  will  be  to 
follow  as  nearly  as  possiMe  those  re- 
lating to  the  common  affidavits  of  debt. 
Anonymous,  ii.  0.  S.  292. 

Affidavits.'] — 2.  Where  the  persons 
swearing  to  the  departure  or  conceal- 
ment of  a  debtor  reside  at  a  distance 
from  his  place  of  abode,  they  should 
state  in  their  affidavits  the  grounds  of 
their  belief.  Bank  of  Upper  Canada 
▼.  Spqfordy  ii.  0.  S.  373. 

Attachment  may  issue  pendente  Ii- 
U.I — 3.  An  attachment  against  an  ab- 


sconding debtor  may  issue  pendente 
lite ,  and  where  a  defendant  was  ar- 
rested and  gave  bail,  who  were  after- 
wards discharged  by  a  reference  to  ar- 
bitration, and  he  then  left  the  piovincei 
the  court  refused  to  set  aside  an  at- 
tachment which  had  been  issued 
against  him  as  an  absconding  debtor. 
(Macaulay,  J.  dissentiente  on  this  last 
point.)  Mosicr  v.  McCan,  iii.  0.  S.  77. 
Froccedings  against ^  set  aside."] — 4. 
Where  a  plaintiff  proceeded  after  a 
delay  of  more  than  a  year  from  the 
issuing  of  his  attachments,  the  pro- 
ceedings were  set  aside  and  writs  of 
supersedeas  ordered  to  the  attach- 
ments. Bank  of  Upper  Canada  v. 
Spa  ford,  iii.  0.  S.  78. 

Hlien  entitled  to  a  Supersedeas  to 
an  Attachment.] — 5.  An  absconding 
debtor  who  having  returned  to  the 
province,  gives  the  bond  required  by 
the  Act,  and  puts  in  special  bail,  may 
have  a  si^persedeas  to  the  attachment. 
Clark  etal.  v.  Mallery,  iii.  O.S.  157. 

Wlien  mesne  process  may  issue.^ 
— 6.  Mesne  process  cannot  issue  un- 
der  the  Absconding  Debtor's  Act,  un- 
til three  months  hnve  elapsed  from  the 
first  advertisement  under  the  attach- 
ment. Banker  v.  Griffin^  iii.  0.  S« 
163. 

AUachment  set  aside,  Affidavit  ht" 
ing  insufficient — Motion.]  —  7.  An 
attachment  was  set  aside,  the  affidavit 
of  the  creditor  being  for  money  lent 
and  not  stating  by  whom,  and  a  certi- 
fied copy  of  an  affidavit  filed  in  the 
office  of  the  clerk  of  the  Crown  is 
sufficient  to  move  upon.  McKenzie 
V.  Bussellj'iu.  0.  S.  343. 

When  Property  of  a  Person  usteal^ 
ly  residing  in  tlie  U?nted  States  may 
be  attached.] — 8.  The  property  of  a 
person  who  usually  resides  in  the  Uni- 
ted States,  but  who  engages  in  an  un- 
dertaking in  this  country,  employs 
persons  here  and  comes  frequently  to 
superintend  their .  work,  may  be  at- 
tached under  the  Absconding  Debtor^s 
Act.    Fm-d  V.  Lt4shery  iii.  0.  S.  428. 
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Sureties.'} — 9.  The  sureties  requir- 
ed by  the  piaintiflT  under  the  Abscon- 
ding Debtor's  Act,  must  be  inhabitants 
of  Siis  Province.  Bradbury  v.  Low- 
ry,  HiL  Term,  4  Wm.  IV. 

Cognovit  given  to  defeat  claims  of 
Creditors^] — 10.  Where  a  debtor,  who 
absconded  from  this  province,  before 
his  departure  gave  his  cognovit  for 
700/.  to  a  person  to  whom  he  was  not 
indebted,  on  which  judgment  was 
entered,  execution  issued,  and  some 
money  made  by  the  sheriff  and  some 
paid  to  the  plaintiff's  attorney,  the 
court,  on  the  affidavits  and  application 
of  several  bonu  fide  creditors  of  the 
absconding  debtor,  ordered  the  attor- 
ney to  pay  to  the  sheriff  the  money 
be  had  received,  and  the  sheriff  to  di- 
vide all  the  money  between  the  credi- 
tors who  had  executions  in  his  hands, 
ratably,  according  to  their  several 
claims.  Bergin  v.  Pindar y  lii.  0.  S. 
574, 

Motion  to  set  aside  Attachment  and 
subsequent  proceedings — Rule  rtfus- 
erf.]--ll.  Where  a  defendant  moved 
to  set  aside  an  attachment  and  subse- 
quent proceedings  under  the  Abscon- 
ding Debtor's  Act  several  months  after 
the  last  proceeding  was  had,  on  the 
ground  that  the  plaintiffs  were  not  in- 
habitants of  the  province,  but  filed  no 
affidavit  shewing  that  he  was  not  in. 
debted  to  any  inhabitant  of  the  prov- 
ince, the  court  refused  the  rude  ^nd  leA 
him  to  his  action.  Fisher  et  al.  v. 
Beach,  \v.  0.  S.  118. 

[See  ftatute  5  Wm.  lY.  ch.  5,  sec  2.] 

Bonds — Penalty *]-'A2,  The  bonds 
required  to  be  given  by  an  absconding 
debtor  to  obtain  a  supersedeas  to  the 
attachment  against  him,  must  be  in 
double  the  amount  of  the  debt  sworn 
to.  Heather  v.  Wallace,  iv.  0.  S. 
131. 

Proof  of  Debt  to  support  Attachr 
fnent,] — 13.  Qii^re;  When  an  at- 
taching creditor  becomes  himself  the 
pnrchuer  at  sheriff's  aale,  and  sues  for 


trespass  to  the  property  purchased, 
should  he  prove  a  debt  to  support  his 
attachment]  Hayden  v  Crawford^ 
iii.  0.  S.  583. 

T«we  to  proceed  against,"] — 14.  A 
plaintiff  cannot  take  a  step  in  a  cause 
founded  on  the  attachment  law  until 
the  three  months  allowed  for  the  de. 
fendant  to  put  in  bail  have  expired. 
Banker  v.  Gri^n,  iii.  0.  S.  163. 

When  absconding  Debtor  entitled  to 
a  J^ew  Trial,'] — 15.  An  absconding 
debtor  returning  to  the  province  afler 
trial  and  before  judgment,  is  entitled 
to  a  new  trial  under  the  statute.  Bjob^ 
ertson  et  al,  v.  Buck,  Hil.  Term,  6 
Wm.  IV. 

Attacking  Creditor — PnonYy.]— 
16.  Under  the  Absconding  Debtor's 
Act,  a  first  attaching  creditor  was  en- 
titled to  priority  over  a  subsequent  at- 
taching creditor  who  obtained  execu- 
tion first.  Gamble  etal.  v.  Jarvis, 
Trinity  Term,  6  and  7  Wm.  IV 
[See  statute  5  Wm.  TV.  ch.  5,  sec  6.] 
Attachment  not  granted  for  unli^ 
quidated  damages,] — 17.  An  attach- 
ment will  not  be  granted  against  an 
absconding  debtor  for  unliquidated 
damages.  Clark  v.  Ashjield,  Easter 
Term,  7  Wm.  IV. 

After  Attachment,  a  Rule  vnll  be 
granted  against  any  Party  who  has 
Property  of  the  Debtor  ] — 18.  After 
an  attachment  has  been  issued  against 
an  abscondmg  debtor  a  rule  will  be 
granted  against  any  party  who  has  pro^ 
perty  of  the  debtor  in  his  possession, 
to  deliver  it  up  to  the  sheriff  to  whom 
the  attachment  is  directed.  Mulleru 
V.  Armstrong,  Mich.  Term,  2  Vic. 

Affidavit  of  justification  by  whom 
made.] — 19.  The  affidavit  of  justifi- 
cation by  the  sureties,  required  under 
the  Absconding  Debtor's  Act  before 
execution,  must  be  made  by  the  sure- 
ties themselves.  Mowat  v.  Forshee^ 
Easter  Term,  2  Vic. 

Affidavit  of  Debtor^  having  abscon* 
did.]— 20.   In  the  affidavit  of  two 
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creditable  witnenses  required  before 
attachment  against  an  absconding  debt- 
or, it  is  sufficient  to  state  their  belief 
that  the  debtor  "  has  left  the  province, 
or  is  concealed  within  the  same." 
Totten  V.  Fletdier,  Trinity  Term,  2 
&  3  Vic. 

Real  estate — Duty  of  Sheriff','] — 
21.  When  the  real  estate  oi  an  ab- 
sconding debtor  is  attached,  the  sher- 
iff must  enter  and  keep  possession,  to 
give  operation  to  the  attachment  against 
strangers.  Doe  dem.  Crew  v.  Clarke^ 
Mich.  Term,  ^  Vic. 

If  a  Defendant  seek  to  set  aside  an 
Attactiment  on  the  ground  that  he 
does  not  come  vnthifi  the  Acty  what 
necessary  to  be  slieivn,'] — 22.  If  a  de- 
fendant seek  to  set  aside  an  attach* 
ment  issued  against  him  as  an  abscond- 
ing debtor,  on  the  ground  that  he  never 
lived  nor  was  in  this  province  for  such 
time  or  purpose  as  to  bring  him  within 
the  provisions  of  the  Absconding 
Debtor's  Act,  he  should  shew  those 
facts  clearly  to  the  court,  and  the  court 
discharged  a  rule  to  set  aside  an  at- 
tachment when  those  facts  were  not 
distinctly  made  out,  and  the  party  ap- 
plying had  not  described  himself  in  the 
affidavits  as  the  defendant  in  the  suit. 
The  Niagara  Harbor  and  Dock  Co. 
v.  Smith,  Mich.  Term,  7  Vic. 

Who  considered,'] — 23.  Where  a 
person  usually  residing  in  Scotland 
came  to  Upper  Canada  to  settle  some 
affairs,  and  while  here  referred  some 
disputes  which  had  arisen  concerning 
them  to  arbitration,  and  an  award 
was  made  against  him  which  wns 
not  payable  until  nearly  two  years 
after  he  had  left  the  province  and  re- 
turned to  Scotland,  and  he  had  con- 
tracted no  debts  while  here:  Held, 
that  he  did  not  come  within  the  Ab- 
sconding Debtor's  Act,  and  that  the 
party  to  whom  the  money  was  made 
payable  by  the  award  could  not,  after 
it  became  due,  proceed  against  him  as 
an  absconding  debtor.  Taylor  v. 
iVtcAo//^i.  U.C.R.416. 


Other  Creditors  setting  agide  PrO' 
ceedingsfor  Irregularity 7\ — 24.  Pro- 
ceedings had  in  suits  against  an  ab- 
sconding debtor,  contrary  to  the  provi- 
sions of  the  statutes,  may  be  set  aside 
at  the  instance  of  other  creditors  of 
the  absconding  debtor.  Montreal 
Bank  V.  Bumham,  i.  U.  C.  R.  131. 

Priority  of  Executions,']  —  25. 
Where  a  party  sues  out  process  and 
serves  the  debtor  personally  prior  to 
the  issuing  of  attachments  under  the 
Absconding  Debtor's  Acts,  and  obtains 
judgment  before  the  attaching  creditor, 
his  execution  is  entitled  to  priority. 
Bank  of  British  J^orth  America  v. 
Jarvis,  i.  U.  C.  R.  182. 

Copy  of  Process  not  being  put  up 
in  the  Croum  Office — J^ot  Ming  Affi- 
davit—  Irregularity,] — 26.  The  not 
putting  up  in  the  crown  office  a  copy 
of  the  process  issued  against  an  ab- 
sconding debtor,  as  well  as  the  not 
filing  the  affidavit  the  statute  requires, 
before  taking  out  execution,  being 
mere  irregularities,  will  not  have  the 
effect  of  making  void  what  was  done 
under  the  execution.  Doe  dem.  Boulton 
V.  Fergusson,  v.  U.C.R.  515. 

Form  of  Jlttachment  against  Estate 
and  Effects.]  —  27.  See  Meighan  et 
al,  V.  Pinder,  ii.  0.  S.  292. 

28.  Proceedings  under  the  Act  by 
the  creditor  of  an  absconding  debtor 
against  his  debtor. — Averments  neces- 
sary in  the  declaration.  See  Thomp^ 
son  V.  Farr,  vi.  U.  C.R.  387. 

Verdict. ]-^29.  The  creditor  can 
only  have  a  verdict  for  so  much  of  the 
debt  due  to  the  absconding  debtor  as 
will  cover  his  own  debt  against  tiie 
absconding  debtor.    lb. 
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See  Plsading,  VI.  4, 5. 
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See  Bills  or  Ex<;han6B  xtc,  II. 
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ACCIDENT. 

See  Carrier,  5, 12, 13, 14, 16.  Case 
(action  on  the),  10. 

— #_ 

ACCOMMODATION  BILL,  or 
IND0RSEMEJ9T. 

See  Bills  op  Exchange  etc.,  VI.  4, 

5,  9,  10. 


ACCORD  AND  SATISFACTION. 

See    Escape,   26.       Payment,    6. 
Pleading,  II.  32,  35 ;  V.  2. 


Delivery  of  Goods  necessary,'] — 1. 
Goods  agreed  to  be  accepted  in  satis- 
faction and  discharge  of  the  causes  of 
action  in  the  declaration,  and  of  all 
damages,  &c.,  must  be  actually  deliv- 
ered ;  readiness  to  deliver  will  not  do. 
Thomas  v.  Mallory,  vi.  U.C.R.  521. 

[An  order  to  deliver  goods  was  held  to  be 
u  iosufficient  satisfaction.  GriffUhs  v.  Owerif 
▼ii.  M.  &  W.  58.] 

2.  Sembhy  that  a  plaintiff  may,  afler 

breach  of  the  promises  stated  in  the 

declaration,  legally    agree  to  take  a 

contract  or  new  agreement  to  deliver 

goods,  &c.,  in  full  satisfaction  of  the 

former  promises  and  of  the  damages 

accruing  from  the  breach  of  them.  lb. 

When  a  Promissory  Note  may  be 
taken  in  stitisfaction.j — 3.  Where  an 
action  is  for  tort,  and  the  damages  in 
the  discretion  of  the  jury — Semble, 
that  a  promissory  note  may  be  taken 
in  satisfaction ;  the  principle  that  a 
less  sum  of  money  cannot  be  taken  in 
satisfaction  of  a  greater  not  applying 
in  such  a  case.  Lane  v.  Kingsmill, 
vi.  U.  C.  R.  579. 

Common  Counts — Damages  200/. — 
PleOy payment  of^W] — 4*.  Declaration 
on  the  common  counts,  laying  the 
damages  at  200/.  Plea— accord  and 
satisfaction  by  the  payment  of  3/.  in 
full  of  an  damages  in  the  declaration 
mentioned.  Held  per  Cur.^  on  de- 
murrer to  plea,  plea  bad  in  setting  up 
the  payment  of  3/.  as  a  satisfaction  of 


200/.  claimed.     0*Beime  v.  Gcmnp 
vi.  U.  C.  R.  582. 

[In  Mtchell  v.  Cragg,  x.  M.  &  W.  367— 
an  action  on  a  bill  of  exchange — the  pleas 
were  held  bad  in  not  averrine  that  the  suma 
paid  equalled  the  amount  of  the  bill.] 

Surplusage  in  setting  out  a  refers 
ence  to  .drbitration.l — 5.  Where  in 
trespass  qiutre  clausum  fregit  the  de- 
fendant pleaded  against  the  further 
maintenance  of  the  suit,  a  reference 
to  arbitration  afler  action  brought,  and 
that  tlie  defendant  paid  five  shillings  to 
the  plaintiff  in  pursuance  of  the  deci- 
sion of  the  arbitrators,  in  full  satisfac- 
tion of  the  damages  and  costs,  and  the 
plaintiff  demurred  generally  to  the  in- 
sufficiency of  the  statement  of  the 
reference  to  arbitration :  Held,  that  the 
plea  was  a  good  plea  of  accord  and 
satisfaction,  and  that  all  about  the 
reference  might  be  rejected  as  surplus- 
age. Hall  V.  IVcamer,  ii.  U.  C.  R« 
392. 

Plea  of  Payment — Professing  to 
answer  too  much.] — 6.  To  a  declara- 
tion consisting  of  several  comnion 
counts,  claiming  under  one  promise 
upon  all  the  counts  the  sum  of  500/., 
and  laying  the  damages  at  200/.,  the 
defendant  pleads  a  payment  of  250/. 
in  full  satisfaction  and  discharge  of  the 
said  promise  in  the  said  declaration 
mentioned,  and  also  of  all  damages 
sustained  by  reason  of  the  non-perfor- 
mance of  such  promise — ^jplea  held 
bad  on  special  demurrer.  Thompson 
v.  Armstrong,  iii.  U.  C.  R.  153. 

Covenant,  for  non-payment  of  300/« 
— Plea  as  to  50/.  parcel,  ifC, — Dt- 
murrer.] — 7.  To  an  action  of  covenant 
for  the  non-payment  of  300/.  on  the 
days  and  times  in  the  indenture  men- 
tioned, the  defendant  pleaded  that  aa 
to  the  50/.,  parcel  of  the  sum  of  money 
in  the  breach  assigned,  the  defendant 
saith  that  before,  &c.,  he  paid  to  the 
plaintiff  the  sum  of  50/.  in  full  satisfac- 
tion of  the  sum  of  50/.,  parcel,  &c.y 
which  the  plaintiff  then  accepted  in 
full  satisfaction  of  the  sum  of  50/.|  par- 
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eel,  &:c.:  Held  per  Cur,,  on  demurrer 
to  plea,  plea  good.  Fralick  v.  Huff- 
man,  v.  U.  C.  R.  562. 

^N'ote  for  larger  amount  in  satis- 
faction of  Cause  of  Action  amongst 
other  things,^ — 8.  Where  in  an  action 
against  the  maker  of  a  promissory  note, 
he  pleaded  that  he  made  another  note 
to  the  plaintiff  for  a  larger  sum,  which 
the  plaintiff  accepted  in  full  satisfac- 
tion (among  other  things)  of  the  note 
declared  on;  and  the  plaintiff  replied 
^admitting  the  making  and  delivery  of 
the  second  note),  that  the  defendant 
did  not  deliver  and  he  did  not  accept 
the  same  in  full  satisfaction  and  dis- 
charge of  the  note  declared  on  (among 
other  things,  as  hy  the  defehdant  al- 
leged); the  replication  was  held 
good  on  special  demurrer.]  Dee  v. 
Cavanagh,  i.  U.  C.  R.  380. 

To  breach  qf  Covenant,^ — 9.  Ac- 
cord with  satisfaction  held  to  he  a 
good  plea  to  hreach  of  covenant,  and 
leave  to  withdraw  the  demurrer  was 
refused.  Bayard  et  al,  v.  Partridge, 
Tay.  U.C.R.  558. 


profits,  whether  hy  appointment  of  his 
co-tenant  or  not.     lb. 

Right  of  Coparceners  to  sue  each 
other  in  account."] — 3.  Semble,  that 
coparceners  not  coming  within  the 
statute  5  Anne,  ch.  16,  sec.  27,  can- 
not sue  each  other  in  an  action  of 
account.  The  point,  however,  was 
not  expressly  decided,  as  the  court 
held  that  in  this  case  the  facts  shewed 
that  the  defendant  entered  into  posses- 
sion of  the  land  not  as  a  coparcener 
claiming  through  his  wife  and  in  pri- 
vity with  the  plaintiff,  hut  as  an  ex- 
ecutor claiming  adversely  to  the  plain- 
tiff without  his  consent;  and  that  on 
that  ground  the  action  of  account 
would  not  he.     lb. 


ACCOUNT. 

Su  Account  Stated,  8. — Attor- 
ney, IV.  5. r- Limitations  (Sta- 
tute of),  III.  3,  9, 10. 


ACCOUNT  (ACTION  OF) 
See  Limitations(St  atute  op).  III.  3. 

Action  between  Tenants  in  Comr- 
men  or  Joint  Tenants.] — 1.  At  com- 
mon law  there  can  he  no  action  of 
account  hy  one  tenant  in  common  or 
joint  tenant,  unless  there  has  heen  an 
appointment  of.  one  by  the  other  as 
bailiff.  Gregory  et  ux.  v.  Connelly, 
vii.  U.  C.  R.  500. 

5  Anne,  ch,  16.] — 2.  Under  the 
statute  5  Anne,  ch.  16,  however,  one 
tenant  in  comnfion,  or  joint  tenant,  may 
be  sued  as  baihff  in  an  action  of  ac- 
Gounty  whenever  he  has  entered  and 
ta^jsa  more  than  his  just  share  of  the 


ACCOUNT  STATED. 

See  Arrest,  I.  20,  25. — Bills  of 
Exchange  etc.,  1. 7. — Contract, 
9. — District  Council,  10. — Exe- 
cutor ETC.,  II.  4. — Limitations 
(Statute  of).  III.  4,  et  seq.;  IV. 
9. — Monet  had  and  received,  6. 
Nolle  Prosequi,  2. — Partners 
etc,  3, 10. — Stock  Notes,  1. 


^Eccpress  Promise,] — 1.  The  plain- 
tiff may  recover  on  the  count  for  an 
account  stated  on  an  express  promise 
to  pay  the  amount  of  an  account,  the 
admission  of  the  correctness  of  which, 
by  the  defendant,  cannot  be  received 
in  evidence  under  2  Geo.  IV.  ch.  13, 
the  account  being  made  up  and  ren- 
dered in  New  York  currency,  and  the 
debt  having  been  contracted  in  this 
province.  Crooks  et  al,  v.  Law,  Trin. 
Term,  7  Wm.  IV. 

Evidence  under ^ — 2.  In  an  action 
against  one  of  two  joint  makers  of  a 
promissory  note,  who  made  it  as  a 
surety  for  the  other,  the  note  is  not  evi- 
dence under  the  count  for  an  account 
stated.  Hogan  v.  Moloney  Hil.  Term, 
7  Vic. 

Evidence  of]  —  3.  A  promissoiy 
note  given  to  an  agent  upon  a  settle- 


ACCOUMT  STATKD. 


ACKNOWLEDGMISNT. 
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ment  of  accounts,  may  be  used  as  evi- 
dence of  an  account  stated  with  the 
person  for  whom  he  was  acting  when 
the  fact  of  agency  was  known  to  the 
other  party.  Rhodes  v.  Executors  of 
Qraxcfordy  i.  U.  C.  R.  257. 

Effect  ofMmissions  by  ExecutorsJ] 
4,  An  admission  by  an  executor  of  a 
debt  due  by  his  testator,  is  not  sufficient 
to  take  the  case  out  of  the  Statute  of 
Limitations,  in  an  action  against  the 
executor,  without  an  express  promise 
on  his  part  to  pay  the  debt  admitted  ; 
but  an  account  stated  by  an  executor 
of  a  debt  due  by  his  testator  which  had 
never  before  such  accounting  been  as- 
certained or  determined,  is  sufficient  to 
charge  the  executor  as  a  substantive 
debt  without  any  express  promise  to 
pay.  Watkins  v.  Washburn^  ii.  U. 
C.  R.  291. 

Evidence  of.] — 5.  In  an  action  for 
goods  sold,  and  upon  an  account  stated, 
where  the  plaintiff's  demand  had  been 
of  several  years'  standing,  and  the  jury 
gave  a  verdict  for  18/.,  the  court  upon 
a  motion  for  a  new  trial,  considered 
that  evidence  of  an  acknowledgment 
by  letter  of  an  account  being  due  and 
of  an  account  having  been  read  over  to 
the  defendant,  to  which  he  made  no 
objection,  coupled  with  evidence  that 
an  item  of  2/.  which  was  contained  in 
the  bill  o^  particulars  produced  in 
court,  was  the  same  with  that  read 
over  to  the  defendant,  and  with  th^ 
witness's  belief  that  the  account**  were 
&e  same,  was  sufficient  to  support  the 
verdict,  though  one  principal  ground 
of  the  witness's  belief  of  the  accounts 
being  correspondent  arose  from  his 
knowledge  of  the  plaintiff's  character. 
Large  v.  Perkins,  Tay.  U.  C.  R.  75. 

Evidence  of. — Admissions  to  a  third 
party, — Side  of  Lands. — Statute  of 
Frauds.'] — 6.  A  defendant  casually 
observing  to  a  third  party,  in  the  pres- 
ence of  the  plaintiff,  that  he  had  paid 
the  whole  price  for  his  land,  except  a 
certain  sum,  without  any  further  ex- 
pbaatioa  of  the  circumstances^  is  not 


satisfactory  evidence  of  an  account 
stated.  Semble:  That  if  there  had 
been  satisfactory  evidence  of  an  ac- 
count stated,  the  Statute  of  Frauds 
would  not  have  applied,  though  the 
sum  was  due  in  respect  of  the  sale  of 
lands.  Curtiss  v.  FlindalL  iii.  U.  C- 
R.  323. 

[The  general  principle  is,  that  there  must 
be  a  statement  of  some  certain  amount  being 
due,  which  statement  must  be  made  to  the 
party  himself  or  to  his  agent.  Hughet  t. 
Thorpe,  v.  M.  k  W.  667.] 

Jlgreement  to  pay  Debt  of  another.'] 
7.  Where  A.  as  part  consideration  for 
the  purchase  of  certain  timber  from  B. 
promises  C.  to  pay  B.'s  debt  to  him  of 
20/.  and  pays  10/.  to  C.  and  is  to  pay 
the  remaining  10/.  next  morning :  HeM 
per  Cur. — reversing  the  judgment  of 
the  court  below — tliat  C.  could  recover 
the  10/.  on  the  account  stated  in  an 
action  against  A.  Furgusson  v.  KerVm 
V.  U.  C.  R.  261. 

JVo/c,  prinui  facie  evidence  of] — 8, 
A  promissory  note  is  prima  facie  evi- 
dence of  a  settlement  of  accounts  up 
to  the  time  of  giving  it.  Mitchell  v. 
Jennings,  i.  U.  C.  R.  537, 

Statute  of  Frauds  —  4ith  section, 
an  item  being  for  the  sale  of  Lands.] 
9.  An  item  in  an  account  stated,  being 
the  sum  charged  for  the  price  of  a  lot 
of  land,  does  not  make  it  incumbent  on 
'the  plaintiff  to  prove  the  agreement 
respecting  such  land  to  have  been  in 
writing.  Dalton  v.  Botts,  Tay.  U,  C. 
R.  380. 


ACKNOWLEDGMENT  OF  SAT- 
ISFACTION OF  JUDGMENT. 
See  Interest,  1. 


ACKNOWLEDGMENT  OP 
TITLE. 

See  Limitations  (Statute  or),  II. 
8,  9, 11, 12, 
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ACTION. 


ADMINISTRATION  BOND. 


ACTION. 

See  Abatement,  9. — Administra- 
tion Bond,  1, 3. — Apprentice,  2. 
Arbitration  and  Award,  VI  (2), 
1. — Attorney,  11(1),  12.— Bank- 
rupt ETC.,12.-7-C0MM0N  SCHOOLS, 

2. — Covenant,  I.  8.-^Distress, 
II.  2.— Escape,  20.— Ferry,  6.— 
Landlord  and  Tenant,  I.  4. — 
Magistrates,  10. — Money  Paid, 
2.— New  Trial,  I.  12.— Part- 
ners ETC.,  16» — ^Principal  and 

Agent,  5. — Trespass,  I.  13 

Water,  5.  6. 


FormJ] — 1.  Trespass  or  case  will 
lie  for  seduction.  Cavan  v.  WalsA, 
Mich.  Term,  1  Wm.  IV. 

[Trefpan  or  case  will  also  lie  for  criminal 
conrenation.  Ouunberlain  v.  Hazlewood,  v. 
M.  k  W.  517. 

Partiea  to  9we, — Injury  to  Goods, 
Reversionary  Interest.] — 2.  A.  has  a 
reversionary  interest  in  goods  leased  to 
B.,  the  sheriff  seizes  the  goods  under 
an  execution  against  B.,  but  does  not 
sell  or  remove  them.  A.  sues  the  sher- 
iff for  an  alleged  injury  to  his  rever- 
sionary interest.  Ileldy  that  if  any 
trespass  was  committed  by  the  seizure, 
B.  should  sue  and  not  A.  Henderson 
V.  Moodie,  iii.  U.  C.  R.  348. 

Form,'] — 3.  Case  and  not  trespass 
is  the  proper  remedy  against  a  sheriff 
for  selling  goods  under  a  fi.  fa.  before^ 
the  eight  days  are  expired.  Moore  v. 
Malcolm,  Tay.  U.  C.  R.  370. 

[Bat  trespass  and  not  case  lies  for  taking  a 
wrong  person  in  execution.  Davies  v.  Jen^ 
kmt,  zi.  M.  k  W.  754. 

Form  of  Action. — Goods  sold, — 
Promise  to  pay  by  Bill,] — 4».  Where 
in  assumpsit  for  goods  sold,  the  plaintiff 
produced  two  writings,  by  one  of 
which  he  agreed  to  deliver  to  A.  W. 
6c  Co.  100  barrels  of  pork  at  a  certain 
price,  and  by  the  order  signed  by  the 
defendant,  **  agent  of  A.  W.  &  Co.," 
the  defendant  agreed  to  pay  for  pork 
by  bin  in  favor  of  the  plaintiff:  Held, 
that  although  the  defendant  was  per- 


sonally liable  on  his  undertaking,  yet 
that  the  plaintiff  should  have  brought 
his  action  against  him  for  not  furnish- 
ing the  bill,  and  not  for  goods  sold. 
Counter  v.  Roebuck,  Easter  Term.  3. 
Vic.  ' 

Malicious  Arrests, — Forms  of  Ac^ 
tion.] — 5.  Though  a  writ  of  capias  be 
set  aside  for  irregularity,  an  action  on 
the  case  will  lie  against  the  parties 
!ming  out  the  same  maliciously.  Tres- 
pass would  be  the  proper  form  against 
the  party  making  the  arrest,  Came- 
ron V.  Playter  et  al.  iii.  U.  C.  R.  138. 

[See  Malicioits  Arrest,  5.] 

Misjoinder  of  the  Defendants  in 
Assumpsit,] — 6.  In  joint  actions  of 
assumpsit  a  mir^joinder  of  the  defen- 
dants cannot  be  cured  either  by  a  nolle 
prosequi  or  by  a  nonsuit  as  to  some  of 
the  defendants — a  nonsuit  as  to  some 
is  a  nonsuit  as  to  all,  and  a  verdict  re- 
turned for  some  of  the  defendants  is 
null  and  void.  Commercial  Bank  v. 
Hughes  et  al.  iv.  U.  C.  R.  167. 


ACTION  (NOTICE  OF). 
See  Notice  of  Action. 


ADDING  COUNTS. 
See  Amendment,  II.  17,  33. 

•  ♦ 

ADMINISTRATION. 
See  Executor  and  ADMiNisTRAToa. 


ADMINISTRATION  BOND, 
See  Pleading,  II.  6. 


In  the  name  of  .the  Governor  may 
be  sued  on  in  the  name  of  his  Sue-- 
cessor — Averments,]-^  1.  Semble,  an 
administration  bond  taken  in  the  name 
of  the  Governor  or  the  person  adminis- 
tering the  government  of  the  province 
for  the  time  being,  is  good  under  the 
Probate  Act,  and  may  be  sued  on  in 
the  name  of  any  succeeding  Governor 


ADMINISTRATION  BOND. 


AFFIDAVIT. 


17 


cr  penon  administering  the  govern- 
ment; and  in  an  action  upon  such  a 
bond  it  is  sufficient,  on  general  demur- 
rer,  to  aDege  in  the  breach  that  the 
administratrix  wasted  goods  that  came 
to  her  hands,  without  specifically  al- 
leging that  goods  did  come  to  her 
hands,  and  also  that  she  wasted  the 
goods  and  converted  them  to  her  own 
use.  Metcalfe  v.  McKenzit  et  al.,  ii. 
U.  C.  R.  103. 

^^vermen  t  of  goods  coming  into  hands 
of  administrator — TiW.J— 2.  In  such 
an  action  the  declaration  is  bad  on  spe- 
cialdemuTreT,  if  the  plaintiff  merely  aver 
that  the  administratrix  did  not  well 
and  truly  administer  the  goods,  &c., 
which  came  to  her  hands,  without  dis- 
tinctly averring  that  goods  did  come  to 
her  hands;  and  it  is  also  necessary 
that  time  should  be  laid  to  the  aver- 
ment that  goods  did  come  to  her  hands 
to  be  administered.  Metcalfe  v.  Mc- 
Kemie  et  al.  ii.  U.  C.  R.  329. 

In  tohost  name  action  to  be  brought 
— Former  Governor— Subsequent  Gov^ 
emor.] — 3.  In  an  action  on  an  ad- 
ministration bond  given  to  a  former 
ijovemor  of  the  province,  it  is  sufficient, 
even  on  special  demurrer,  that  the  ac- 
tion is  brought  in  the  name  of  a  sub- 
sequent Governor.  Metcalfe  v.  Mc- 
kenzie et  al.,  ii.  U.  C.  R.  329. 

Action  against  a  married  woman 
married  after  administration  grant- 
ed,]— 4».  Where  the  action  was  brought 
against  an  administratrix  who  had 
married  since  administration,  and  her 
sureties,  and  the  breach  averred  that 
the  defendants  did  not  pay  the  penalty 
of  the  bond — ^it  was  held  sufficient  on 
special  demurrer  without  alleging  that 
^e  did  not  pay  while  she  was  sole  and 
unmarried,  but  the  bond  being  condi- 
tioned that  she  should  exhibit  an  in- 
ventory into  the  Court  of  Probate  on 
the  first  Monday  in  June,  and  the 
breach  being  that  she  did  not  exhibit 
an  inventory  on  the  first  Monday  in 
the  year,  it  was  held  bad  on  general 


demurrer.    Metcalfe  v.  McKenzie  et 
al.,  ii.  U.  C.  R.  103. 


ADMINISTRATION  (LETTERS 

OF). 

See  Letters  op  Administration. 


ADMINISTRATOR. 
See  Executor  and  Administrator. 


ADMINISTRATOR  DE  BONIS 
NON. 

See  Executor  etc.,  I.  5. — ^11.  7, 8. 


ADMISSION  OF  DOCUMENTS. 
See  Bond,  II.  10. 


ADMISSIONS. 

I.  In  Pleadings. 

See  Pleading,  IX. 
II.  As  Evidence. 
See  Evidence,  VII. 


ADVERSE  POSSESSION. 

See  Limitations  (Statute  op),  II. 

♦ 

ADVOCATE. 
See  Attorney,  IV.  2,  3. — Counsel. 


AFFIDAVIT. 

See  Absconding  Debtor,  passim.— 
Arbitration  and  Award,  VI(1), 
2,  3,  5  ;  VIII.  10.— Arrest,  L— • 
Attachment,  II.  2,  10. — Capias 
AD  Respondendum,  3. —Capias  ad 
Satisfaciendum,  1,  3,  12. — Com- 
mission to  Examine  Witnesses, 
passim. — Costs,  IV(1),  8,  9,  11. 
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AFFIDAYIT. 


AFnSKATION. 


Dower,  II.  3. — Ejectment,  III. 
4,6,7,8,9,12,13;  V.  1,  4.— Evi- 
DENCE,  IV.  2. — Judgment,  7. — 
Judgment  as  in  case  of  Nonsuit, 
III.  2,  3.-^uRY,  9.— New  Trial, 
XI.  3.  4. — Practice,  II.  passim. 
Recognizance,  6.— SECuifh'Y  for 
Costs,  2,  3. 

Jurat."] — 1.  In  the  jurat  of  an  affi- 
davit sworn  by  an  illiterate  person,  the 
omission  of  the  statement  that  the  de- 
ponent appeared  to  understand  it  is 
fatal.    Moore  v.  JameSy  Dra.  Rep.  245. 

Jurat.']  ^2.  An  affidavit  made  by 
two  persons  not  stating  distincdy  in 
the  jurat  that  both  were  sworn,  cannot 
be  read.  JSTicholson  dem.  Spqffbrd  v. 
Roe,  iii.  0.  S.  84. 

[Case  in  7  T.  R.  82,  upheld.] 

3.  But  an  amendment  will  be  allowed 
by  the  insertion  of  their  names.  Fish- 
er V.  Thayer,  Trin.  Term,  7  Wm.  IV. 

Intituling  of — Initial  letters. — 4. 
Where  all  the  affidavits  in  a  cause  afler 
verdict  were  intituled  with  an  initial 
letter  between  the  christian  and  sur- 
name of  the  defendant — it  was  held 
that  it  was  no  objection  to  an  affidavit 
made  by  the  defendant  himself  that 
the  second  name  was  not  set  out  at 
length,  as  the  initial  might  be  nothing 
more  than  a  distinctive  letter.  Ken- 
.drew  V.  Mien,  Trin.  Term,  4  &  5  Vic. 

Intituling.] — 5.  In  intituling  an  af- 
fidavit in  a  cause,  the  additions  of 
"  plaintiff"  and  "  defendant"  must  be 
inserted.  Brown  v.  Simnumds,  i.  U. 
C.  R.  280. 
[Upheld  in  CSiafe  v.  ParTt  ii*  U.  C.  R.  96.] 

Sioom  before  partner  of  attorney.] 
— 6.  An  affidavit  sworn  before  the 
partner  of  the  attorney  of  the  party 
on  whose  behalf  the  affidavit  is  made, 
cannot  be  read.  Hadley  v.  Heams  et 
al.,  i.  U.  C.  R.  405. 

[See  also  WhiU  r.  Fetch  et  al.  New  Trial, 
XI.  3.] 

Verifying   copy    of  paper.] — .7. 

An  affidavit  verifying  the  copy  of  a 


paper,  *^  that  it  is  a  true  copy,  as  tbe 
defendant  is  informed  and  verily  be- 
lieves," is  sufficient.  Chafe  v.  Parr, 
ii.  U.  C.  R.  98. 

Jurat — Commissioner^ — 8.  The  ju- 
rat of  an  affidavit  is  sufficient  if  it  con- 
tain the  signature  of  the  commissioner 
who  took  it,  without  the  addition  of  any 
words  shewing  him  to  be  a  commis- 
sioner. Henderson  v.  Harper^  ii.  U, 
C.  R.  97. 

[Upheld  in  Brcvm  et  <d,  v.  Parr.  ii.  U.  C. 
R.  98.    Murpky  v  BouUtm,  iii.  [7.  C.  R.  177.] 

[But  the  omission  **  before  me"  would  be 
considered  fataL  Rtg.  v.  NorburUt  vi.  Q.  B. 
634.] 

Jurat."] — 9.  An  affidavit  was  not 
considered  inefficient,  because  the  place 
of  taking  it  was  omitted  in  the  jurat. 
JiPLean  v.  Gumming,  Tay.  U.  C.  R* 
240. 

[Also,  Fairhrau  r.  Petit,  xii.  M.  &  W. 
453.  Cont  ra :  Bofyd  v.  Strader,  vii.  Price,  662. 
Bex  v.  Cockthaw.  ii.  N.  k  M.  278.] 

DeponenVs  Degree."] — 10.  Semble  : 
Under  our  rule  2  Wm.  IV.  it  is  not 
necessary  in  any  case  to  state  in  aa 
affidavit  of  either  the  plaintiff  or  the 
defendant  the  deponent's  degree,  cer- 
tainly not  where  the  affidavit  is  sworn 
in  a  foreign  country.  Ewing  et  al.  v. 
Lockhart,  iii.  U.  C.  R.  248. 

[QiMere:  Whether  the  defendant  having 
given  bail  to  the  limitB,  would  not  preclude 
him  from  taking  a  formal  objection  of  this 
kindt    ib.] 

Commissioner  —  Interlineations  — 
Jurat.]  —11.  It  is  not  necessary  that 
a  commissioner  should  pi^  his  initials 
opposite  interlineations  in  the  affidavit 
itself,  or  notice  such  interiineations  in 
the  jurat.  Lyster  v.  Boulton,  v.  U. 
C.  R.  632. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  ArresTi  I. 


AFFIRMATION. 
See  ArrssTi  1. 39. 


AOSHT. 

AGENT. 

See  Prihcipal  and  Agsitt. 


ALIAS  FIEBI  FACIAS. 
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AGREEMENT. 

Sh  Arrsst,  IV.  12. — Assumpsit, 
panim.  —  Bills  or  Exchange 
ETC.,  VII.  passim. — Bond,  II.  13. 
^Common  Schools,  passim. — 
Contract — Covenant,  I.  9  j  II 
(2),  6, 16. — Demurrage,  2. — Dis- 
trict Council,  3. — Ejectment, 
1. 16, 17, 19, 22,  23  ;  VIII.  9, 10, 
IL^EviDENCE,  I.  5,6,7.— Exe- 
cutor ETC.,  1. 7. — ("rauds  (Sta- 
tute of),  I.  2,  3,4,  5,  6 Goods 

Sold,  9.— Landlord  and  Tenant, 
I.  1. — Penalty. — Pleading,  II. 
16. — Stock  Notes. — Sunday. — 
Term's  Notice,  1. — Usury,11,12. 


Want  of  consideration  disclosed 
on  the  face  of  agreement.'] — 1.  An 
agreement  declared  upon  in  the  follow- 
ing manner  was  held  to  be  bad,  as  dis- 
clo»ng  an  agreement  void  in  law  for 
want  of  a  legal  consideration  to  support 
it :  **  That  it  was  amongst  other  things 
agreed,  that  in  consideration  that  the 
plaintiff  had  leased  from  the  defendant 
certain  lands  at  bs,  per  acre,  the  defen- 
dant undertook  and  promised  that  he 
would  within  a  certain  time  build  a 
houite  and  bam  on  the  premises  so  de- 
miaed,  and  that  for  every  acre  of  land 
cleared  and  fenced  in  fields,  not  ex- 
ceeding 7J  acres,  by  the  plaintiff,  he, 
the  defendant,  should  pay  to  the  plain- 
tiff 3/.  for  every  acre  of  land  so  cleared 
and  fenced  as  aforesaid."  Cunning- 
hams. Richardson,  vii.  U.  C.  R.  163. 

Substitution  of  new  agreement. — 
original  consideration  imported  into 
*««'•] — 2.  While  an  agreement  ^s 
open  between  the  parties,  and  the  time 
for  performance  has  not  arrived,  a  new 
Bgieement  may  be  substituted  for  it, 
postponing  the  period  for  performance, 
^theorigiiial  conaideiation  will  be 


regarded  as  imported  into  such  new 
agreement  and  will  be  sufficient  to  sup- 
port it.  Hurlburt  v.  Thomas,  iii.  U. 
C.  R.  258. 

Construction  of  J] — 3.  In  trespass 
for  mesne  profits,  before  the  verdict 
was  taken,  the  plaintiffs  and  the  defen- 
dant signed  a  paper,  by  which  it  was 
agreed  "  that  in  case  a  verdict  shall  be 
given  for  the  plaintiff,  the  costs  in 
the  suit  shall  be  left  to  be  taxed  by  &c.y 
and  the  value  of  the  mesne  profits  shall 
be  decided  bv,  &c."  The  court  held 
that  the  words  "  in  case  a  verdict  shall 
be  given  for  the  plaintiff,"  did  not  pre- 
clude the  defendant  from  contending 
against  a  verdict  at  the  trial,  upon  any 
grounds  he  might  have  in  law,  or  upon 
the  merits.  Patterson  v.  Prince,  vii. 
U.  C.  R.  528. 

Agreement  to  deliver  timber  in 
certaim  ajjpointed  places  —  JVotice 
before  action,']  — 4>.  U"  here  by  an 
agreement  the  plaintiff  is  to  deliver  not 
personally  to  the  defendants,  but  to 
certain  parts  of  a  road,  a  certain  quan- 
tity of  timber  to  build  certain  bridges, 
he  must  notify  the  defendants  of  the 
delivery  before  he  can  bring  an  action. 
Watson  V.  Gowen  et  al.,  vi.  U.  C.  R. 
542. 


ALBION  ROAD. 

Tolls. —  When  to  be  collected  on 
VaughanBranch.\—Semble :  That  tolls 
on  the  Vaughan  Branch  of  the  Albion 
Plank  Road  can  only  be  collected  when 
the  road  is  made,  according  to  the  re- 
quisition contained  in  the  33d  section 
of  the  statute  9  Vic.  ch.  88.  Regina 
V.  Haystead,  vii.  U.  C.  R.  9^ 


ALDERMAN. 
Su  Indemnity  Act,  2. 


ALIAS  FIERI  FACIAS. 
8u  FisBi  Facias,  l^  3, 10. 


20 


AlitEN. 


ALTERATION. 


ALIEN. 
Su  EviDENCF,  V.  1. — Naturaliza- 

TIOxS. 

Conveyance  to. —  Title  of  persons 
claiming  througk,"] — 1.  A  conveyance 
in  fee  to  an  alien  is  not  voidy  but  he 
holds  for  the  benefit  of  the  Crown  and 
is  entitled  as  against  others  until  ihe 
land  is  seized  into  the  hands  of  the 
Queen  on  office  found ;  and  if  a  subject 
be  a  trustee  for  an  alien,  he  has  the 
legal  estate,  and  the  Queen  is  entitled 
to  the  profits ;  and  a  person  claiming 
through  an  alien  may  have  a  good  title, 
although  the  alien  himself  would  hold 
only  for  the  benefit  of  the  Crown. 
Doe  dem,  Richardson  v.  Dickson^  ii. 
0.  S.  292. 

Who  is  an,'] — 2.  A  person  who  was 
bom  in  the  United  States  before  the 
revolution  and  has  continued  to  reside 
there  since,  is  an  alien  and  cannot 
maintain  ejectment  in  this  country. 
Doe  dem.  Paterson  v.  Davis,  Easter 
Term,  7  Wm.  IV. 

Conveyance  of. — Defence  of  aMen^ 
age.] — 3.  The  conveyance  of  an  alien 
is  good  except  as  against  the  Crown  ; 
and  where  a  subject  has  conveyed  to 
an  alien  he  cannot  afterwards,  on  an 
ejectment  by  the  grantee  of  the  alien, 
set  up  the  alienage  as  a  defence  for  his 
own  benefit ;  nor  will  such  a  defence 
avail  him  in  an  action  by  the  alien 
himself;  and  where  the  defence  of 
alienage  is  made,  it  must  be  clearly 
shewn  that  the  party  is  in  fact  an  alien, 
by  proof  of  his  place  of  birth,  &c. 
Doe  dem.  Macdonald  v.  Cleveland, 
HU.  Term,  4  Vic. 

Who  entitled  under  9  Geo.  IV.  ch, 
21,  ^0  inherit  land.] — 4.  The  son  of 
a  woman  who  was  a  British  subject 
but  who  was  married  to  an  alien  out  of 
the  King's  allegiance  at  the  time  of  her 
son's  birth,  is  not  entitled  under  the 
provincial  statute  9  Greo.  IV.  ch.  21, 
to  inherit  land  which  had  been  granted 
to  his  mother  in  this  province.  Doe 
dem.  Robinson  ▼•  Clarke^  i.  U.  C.  R. 
37. 


Purchaser  at  sheriffs  sale. — Bight 
to  recover  in  Ejectment.] — 5.  Semble : 
A  person  claiming  lands  under  a  sher- 
iff's deed  is  entitled  to  recover  in  eject- 
ment notwithstanding  5  Geo.  II.  ch.  7 ; 
it  being  necessary  to  take  the  objection 
of  alienage,  if  available  at  all,  before 
execution.  Doe  dem.  Richardson  v. 
Dickson,  ii.  O.  S.  293. 

J^ot  deprived  of  right  to  execution 
against  lands  of  debtor.] — 6.  Alien 
friends  residing  in  their  proper  country 
cannot,  upon  a  summary  application  to 
the  court,  be  deprived,  under  the  words 
of  the  statute  5  Geo.  II.  ch.  7,  of  their 
right  to  an  execution  against  the  lands 
of  thei  r  debtor.  Semble :  The  alienage 
should  be  pleaded  in  bar  of  execution. 
Wood  et  (U,  V.  Campbell,  iii.  U.  C.  XL 
269. 


ALIEN  NE  (PLEA  OF). 
See  Alien^  3. — Dower^  II.  8. 

ALLEGIANCE. 
iSee  Evidence,  V.  1. 


ALLOCATUR. 

i^eeATTACHMENT,  II.  8. — Attornet, 

in.  16. 


ALLOWANCE  FOR  ROAD. 

See  EvroENCE,  I.  1 ;  II.  12. — High- 
way, passim. — ^Trespass,  I.  11. 


ALTERATION. 

iS'ee  Bills  ov  Exchange  etc.,  IV.  8 ; 

V.  9. 

Alteration  of  a  joint  note  unthout 
the  consent  of  one  of  the  makers,  who 
was  afterwards  sued  on  it.] — Where  a 
note  originally  joint  was  altered  to  joint 
and  several  without  the  consent  of  one 
of  the  makeiBi  who  v^aa  afterwards 
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sued  alone  upon  the  note  by  an  indor- 
see :  Hdd^  that  the  plaintiff  could  not 
recover  on  the  note  on  account  of  the 
alteration,  nor  on  the  money  counts, 
as  there  was  no  privity  between  the 
maker  and  him.  Samson  v.  Yager, 
Mich.  Tenn,  5  Wm.  IV. 


AMENDMENT. 

I.  Of  Writ  and  Return. 
n.  Of  Pleading  and  Record. 

III.  Of   Verdict,    Postea    and 

Judgment. 

IV.  Of  Other  Proceedings. 


I.  Of  Writ  and  Return. 

Of  fi,  fa.  lands  after  saleJ] — 1 .  An 
amendment  was  allowed  in  a  fieri  fa- 
cias against  lands,  afler  sale  under  it  by 
the  sheriff.  Fleming  v.  Executors 
of  Wilkinson,  Trin.  Term,  1  &  2  Vic. 

Defective  ca.  sa.  not  amendable.'] — 
2.  Where  a  defendant  had  been  ar- 
rested on  a  writ  of  capias  ad  satis 
faciendum,  which  did  not  specify  any 
sum  as  the  amount  for  which  judg- 
ment had  been  awarded,,  the  court 
refused  to  allow  an  amendment^  as 
the  writ  was  defective,  and  not  merely 
irregular.  Billings  et  al,  v.  Bapelje, 
et  al,,  Easter  Term,  4  Vic. 

Wrong  christian  name  in  ca,  sa, 
not  ame7idable.] — 3.  On  a  motion  to 
set  aside  an  arrest  for  irregularity,  be- 
cause one  of  the  defendant's  christian 
names  was  wrong  in  the  affidavit  of 
debt  and  writ,  an  amendment  by  the 
insertion  of  the  right  name  was  re- 
fused and  the  arrest  set  aside.  Allison 
F.  Wagstaff,  Michs,  Term,  7  Vic. 

Amendment  offi,  fa,  original  to 
testatum,  allowed, \  —  4.  The  court 
allowed  an  original  writ  of  fi.  fa.  to 
an  outer  district  to  be  amended  by 
making  it  a  testatum,  and  an  original 
writ  to  warrant  the  testatum  to  be 
sued  out,  afler  the  first  writ  had  been 
placed  in  the  sheriff's  hands  and  after 


a  motion  to  set  aside  proceedings  fi>r 
irregularity — without  costs  ;  and  dis- 
charged the  rule  for  setting  aside  the 
proceedings  without  costs.  Fisher  v. 
Brooks,  iii.  O.  S.  143. 

Ca,  re, — Address — Cause  of  action 
^  Teste  amendable.'] — 5.  The  court 
permitted  an  amendment  to  be  made  in 
the  address,  cause  of  action,  and  teste 
of  a  writ  of  capias  ad  respondendum. 
Myers  v.  Rathbum,  Tay.  U.  C.  R. 
159. 

Ca,  re,  original  not  amendable  to 
testatum,] — 6.  When  a  writ  is  bail- 
able, the  court  will  not  amend  an 
original  ca.  re.  by  making  it  a  testa- 
tum, though  a  precipe  for  a  testatum 
be  filed.  Campbell  v.  Hepburn,  Dra, 
Rep.  3. 

Fi.  fa,  amendable  so  as  to  relate  to 
day  of  entry  of  judgment,] — 7.  A^ 
writ  of  fi.  fa.  may  be  amended  so  as  to 
have  relation  to  the  day  of  the  entry 
of  the  judgment.  Andruss  v.  Page^ 
Tay.  U.  C.  R.  478. 

Amendment  of  return  to  fL  fa» 
ordered,] — 8.  Where  a  sheriff  returned 
"goods  on  hand"  to  a  fi.  fa.,  when 
he  had  in  fact  made  no  seizure,  and 
the  plaintiff  issued  a  ven.  ex.  but 
discovering  that  no  seizure  had  been 
made  subsequently  issued  anotherwrit 
of  fi.  fa.,  under  which  the  defendant's 
goods  were  seized,  the  second  writ 
was  set  aside  with  costs,  which  the 
sheriff  was  ordered  to  pay  and  to 
amend  his  return  to  the  first  writ  in 
accordance  with  the  facts,  so  that  the 
plaintiff  might  issue  another  writ 
against  the  defendant's  goods.  Lemoint 
v.  Raymond,  li.  U.  C.  R.  378. 
{Ste  Shebiff,  I.  13.] 


II.  Of  Pleadings  and  Record. 

See  Costs,  III.  5. — ^Judgment  of 
NON  PROS,  2. — Malicious  Prose- 
cution, %, — New  Trial,  X.  20. 
NuL  TiEL  Record,  2. — Practice, 
I.  1 1, 22, 24.— Replevin  etc.,  10. 
— ^Verdict,  8. 
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DedaraHon  amended  by  striking 
out  names  of  parties  not  served,'] — 1, 
Where  the  plaintiff  had  declared  against 
several  defendants,  when  only  one  had 
been  served,  an  amendment  was  al- 
lowed by  striking  out  of  the  declara- 
tion the  names  of  those  not  served. 
Zaviiz  v.  Hoover,  Mich.  Term,  1 
Vic. 

Substitution  of  '^  promise  and 
undertaking f^^  for  **  promises  and 
undertakings,^^  allowed,'] — 2.  The 
plamtiff*  was  allowed  to  amend  his 
declaration  after  issue  joined  on  nul 
tiel  record,  by  substituting  <<  promise 
and  undertaking,"  for  <<  promises  and 
undertakings,"  although  there  had  been 
a  trial  on  other  issues  concluding  to 
the  country.  Church  v.  BamAart, 
Dra.  Rep.  456. 

Dedaration  in  ejectment — Amend- 
ment of  locus  in  quo  not  allowable,] 

3.  The  court  refused  an  amendment 
in  a  declaration  in  ejectment  by  alter- 
ing the  name  of  the  township  in 
which  the  lands  for  which  the  action 
was  brought  were  stated  to  be  situa- 
ted. Doe  V.  Roe,  Dra.  Rep.  170. 

After  assessment  of  contingent 
damages  and  unsuccessful  demurrer.] 

4.  Amendment  of  pleadings  will  be 
allowed  after  the  assessment  of  con- 
tingent damages  on  a  demurrer  subse- 
quently decided  against  the  plaintiff, 
where  the  justice  of  the  case  requires 
it,  and  the  plaintiff  would  be  finally 
concluded.  Breakenbridge  v.  King, 
Trin.  Term,  5  &  6  Wm.  IV. 

(JUo  Maxwell  v.  Ransom,  infra  3t.) 
•{But  an  amendment  upon  demurrer,  will  not 
be  allowed  aHer  verdict  on  issue*  in  fact, 
Cnsdenell  v.  Tntenum,  ix.  M.  k  W.  684). 

Amendment  of  record  after  appeal 
to  the  King,] — 5.  A  record  was 
-amended  in  matter  of  form,  after 
an  appeal  to  the  King  in  council. 
Rmaand  v.  Tyler,  Easter  Term,  7 
"Wm.  IV. 

Amendment  of  dedaration  by  inser- 
ting a  special  awrment,] — 6.  Where 
a  bond  having  been  pleaded  with  a 


profert,  oyer  had  been  demanded,  and 
it  was  set  out  by  the  defendant  on  the 
record,  but  the  bond  was  not  pro- 
duced at  the  trial,  and  the  judge  refused 
to  allow  an  amendment  by  an  averment 
of  the  loss  of  the  bond,  but  left  it  to  the 
jury  under  the  statute,  who  found  spe- 
cially that  the  bond  was  lost :  Held, 
that  on  such  finding  the  plaintiff  was 
entitled  to  judgment  according  to  the 
merits  of  the  case,  and  the  amendment 
was  allowed.  Ketchnm  et  al.  v.  Ready, 
Trin.  Term,  3  &4  Vic. 

Variance  between  pleadings  andre^ 
cord  produced,  amendable.]—!.  Where 
on  trial  by  record,  there  was  a  variance 
between  the  pleading  on  which  the 
issue  was  raised  and  the  record  pro- 
duced— the  court  allowed  an  amend- 
ment, although  a  trial  had  been  had  on 
other  issues.  Latorence  et  al,  v.  Har- 
day,  Trin.  Term,  3  &  4«  Vic. 

Amendment  of  ejectment  record  at 
JSTisi  PriuSy  by  correcting  date  oj  de- 
mise,  allowabk.] — 8.  Where  the  de- 
mise laid  m  ejectment  was  anterior  to 
the  time  when  the  lessor's  title  accrue-d : 
Held,  that  an  amendment  m  the  record 
to  correspond  with  the  correct  time 
was  properly  allowed  at  nisi  prius. 
Doe  dem,  Sinclair  v.  Arnold,  Hil. 
Term,  4  Vic. 

Amendment  of  breach  after  unsuc^ 
cessful  demurrer,  two  terms  after  judgm 
ment  delivered,  refused  ] — 9.  Where 
in  an  action  against  a  sheriff's  sureties 
several  issues  were  joined  in  law  and 
fact,  and  after  trial  and  assessment  of 
contingent  damages,  judgment  was 
given  for  the  defendant  upon  the  de- 
murrers, which  were  only  to  a  part  of 
the  declaration,  and  a  new  trial  granted 
him  on  payment  of  costs — ^ihe  court 
would  not,  two  terms  afterwards,  allow 
the  plaintiff  to  amend  the  breach  upon 
which  the  defendant  had  obtained  the 
judgment  on  demurrer.  Watsom  et  al. 
V.  Hamilton,  Trin.  Term,  4<  &  5  Vic. 

[See  next  case.] 

Amendment  by  defendant  on  affi' 
davit  of  merits,  judgment  on  demur' 
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rfr  being  in  favor  of  plaintiff'.']— 
10.  When  the  plaintiff  baa  judgment 
00  demurrer,  the  court  will  sometimes 
allow  the  defendant  to  amend  on  an 
affidavit  of  merits,  even  although  the 
plaintiff  has  lost  a  trial.  McCrae  v. 
Hamilton^  Mich.  Term,  5  Vic. 

[Ai  to  amendments  after  unsuccessfal  de- 
murrers, see  cases  26, 27, 28, 29,  30,  31  and 
38,  infra.] 

Variance  bettoeen  contract  set  out 
and  that  proved — Amendment  toith 
cotte  alloiced  in  banc.'} — 11.  Where 
the  plaintiff  was  nonsuited  for  a  vari- 
ance between  the  contract  set  out  and 
that  proved,  the  judge  at  the  trial  having 
leftised  to  allow  an  amendment — the 
coufl,  under  the  particular  circimi- 
stances,  granted  a  new  trial  and  leave 
to  amend  on  payment  of  costs.  Law- 
fence  v.  Tindal,  Mich.  Term,  5  Vic. 

^isi  Prius  record  taitkdraian  and 
sealed  before  jury  ncom — Amerulment  \ 
allowed!} — 12.  Where  a  record  had 
been  entered  for  trial  at  the  assizes  for 
the  Home  District  without  having  been 
sealed,  and  the  omission  was  not  dis- 
covered until  the  morning  of  the  trial, 
which  was  several  days  after  the  com- 
mission day,  when  the  judge  at  Nisi 
Prius  allowed  the  record  to  be  with- 
drawn,, sealed  and  re-entered,  the  court 
refused  to  set  aside  the  verdict  for 
irregularity,  holding  that  the  judge  had 
power  to  allow  the  amendment  before 
jury  sworn.  McLean  v.  Jfeeson  et  al. , 
Trin.  Term,  5  &  6  Vic. 

Amendment  injurata  ofjfisi  Pri- 
w  record,  allowed.} — 13.  Where  in 
the  jurata  in  the  niid  prius  record  the 
time  and  place  of  holding  the  assizes 
were  both  wrong,  being  of  a  different 
day  and  of  another  district  than  that  in 
which  the  venire  was  laid  and  the 
cause  entered  for  trial,  the  judge  at  Nisi 
Prius  allowed  an  amendment  to  the 
proper  time  and  place,  and  the  court 
CfHindered  that  the  amendment  was 
properly  allowed*  Doe  dem.  Corbett 
V.  Sproukf  Tnn.  Termi  5  &  6  Vic. 


Amendment  of  jurata  after  new 
trial  granted} — 14.  Amendment  of 
jurata  oi  dered  in  banc,  where  a  new 
trial  had  been  ordered  and  the  plain- 
tiff had  neglected  to  alter  the  jurata,  in 
consequence  of  which  the  judge  at 
Nisi  Prius  had  declined  to  try  the  cause. 
Doe  dem.  Crooks  v.  Cummings,  i.  U. 
C.  R.  256. 
[See  next  case.] 

15.  Held,  that  the  Nisi  Prius  record 
not  having  been  altered  aAer  a  new 
trial  granted,  but  the  entry  being  allow- 
ed to  continue  as  before,  of  the  jury 
being  respited  till  the  term  next  follow- 
ing the  preceding  assizes,  the  defect 
could  not  be  cured  by  amendment, 
S^th  V.  Shaver,  vi.  U.  C.  R.  20. 

Trespass  guare  clausum  fregit.-^ 
Amendment  of  locus  in  quo  aHowed.} 
— 16.  In  trespass  quare  clausum  fregit 
and  a  plea  of  not  guilty,  a  judge  at  Nisi 
Prius  may  amend  the  description  of  the 
locus  in  quo  in  the  declaration ;  but  a 
description  of  a  house  being  on  the 
comer  of  a  lot  is  not  supported  by 
she#ing  that  it  is  near  the  comer,  but 
that  there  are  two  or  three  other  houses 
between  it  and  the  corner.  Stanton 
et  al.  V.  Windeat,  i.  U.  C.  R.  30.      , 

In  ejectment  by  tenants  in  common 
on  a  joint  demise,  an  amendment  to 
separate  demises  is  not  allowable.}'^ 
17.  Where  tenants  in  common  bring 
their  action  upon  a  joint  demise,  and 
application  is  made  at  the  trial  for  a 
non-suit,  they  will  not  be  allowed  to 
amend  by  adding  courUs  on  separate 
demises.  Doe  dem.  Anderson  et  al.,  v. 
Errington,  i.  U.  C.  R.  159. 

18.  Where  the  demise  in  a  declara- 
tion of  ejectment  is  laid  as  joint,  and 
the  evidence  shews  a  tenancy  in  com- 
mon, the  judge  at  Nisi  Priufl  has  not  the 
power  under  the  stat.  7  Wm.  IV., ch. 
3,  of  allowing  an  amendment  Doe 
dem.  Cuvillier  et  aL  v.  James,  iv.  U« 
C.  R.  490. 

JVomc  o>f  lessor  of  plaintiff'.} — 19. 
Quare:  Whether  a  judge  at  Nisi  Prius 
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can  properly  allow  an  amendment  to 
be  made  in  the  name  of  the  lessor  of 
the  plaintiff?  Doe  dem,  Ausman  v. 
Munroy  i.  U.  C.  H.  160. 

A  fnendment  must  be  made  at  trial 
when  allowed.'] — 20.  Where  at  Nisi 
Prius  leave  is  granted  to  a  plaintiff  in 
ejectment  to  amend  the  record  by 
altering  the  name  of  the  lessor  of  the 
plaintiff,  and  neither  the  amendment 
nor  any  order  for  it  on  the  record  or 
postea  is  made  at  the  time,  the  de- 
fendant will  not  be  allowed  subse- 
quently to  make  it.  Doe  dem,  busman 
V.  Munro,  i.  U.  C.  R.  277. 

Replevin, — Amendment  of  demise 
at  J^isi  Prius,'] — 21.  A  judge  at  ^isi 
Prius  has  the  power  of  making  an 
amendment  in  the  terms  of  a  demise  in 
an  avowry  in  replevin.  Leader  v. 
Smith,  i.  U.C.  R.  366. 

At  JV«i  Prius  by  adding  joinder  in 
demurrer,  allowed.] — 22.  Where  in 
trespass  quare  clausum  fregit,  the  de- 
fendant had  pleaded  a  special  plea,  to 
which  the  plaintiff  had  demurred^ut 
in  making  up  the  Nisi  Prius  recorcHiad 
omitted  to  enter  the  joinder  in  demur- 
rer, the  court  held  that  an  amendment, 
by  allowing  it  to  be  added,  was  pro- 
perly made  at  the  trial.  Boulton  v. 
Fitzgerald  et  al,,  i.  U.  C.  R.  476. 

Penal  action — Making  declaration 
to  correspond urith  evidence,  not  allow- 
able,]— 23,  Where  after  verdict  for  the 
plaintiff  and  new  trial  granted  for  a 
variance  between  the  statement  of  the 
loan  and  forbearance  as  laid  and  that 
proved  in  a  qui  tam  action  for  usury, 
the  plaintiff  moved  to  amend  his  decla- 
ration by  making  it  correspond  with  the 
evidence  at  the  trial-ifthe  court  dis- 
charged the  rule.  Fraser  qui  tam  v. 
Thompson,  i.  U.  C.  R.  522. 

THme  to  make  amendment,] — 24, 
On  a  variance  between  proof  and  deed 
declared  on,  counsel  must  determine 
at  the  trial  whether  they  will  amend 
under  the  statute :  leave  cannot  be  re- 


served to  amend  the  record  afterwards. 
McFarlam  v.  Brown,  v.  U.  G.  R. 
471. 

Amendment  of  Variance,]  —  25. 
Where  the  defendant  set  up  a  deed  as 
made  between  A.  B.  of  the  one  part, 
and  the  Bank  of  British  North  America 
of  the  other,  and  when  produced  at  the 
trial  it  turned  out  to  be  a  deed  made 
between  A.  E.  and  Mr.  Thomas  Paton, 
who  was  afterwards  stated  in  the  body 
of  the  instrument  to  be  inspector  of  the 
bank:  Held,  that  the  variance  was 
fatal  and  could  not  be  amended.  Bank 
of  British  J^Torth  America  V,  Sherwood^ 
vi.  U.  C,  R.  552. 

After  judgment  on  demurrerJ] — 
26.  After  judgment  on  demurrer  an 
amendment  will  not  be  allowed,  unless 
under  very  special  circumstances,  and 
the  motion  must  be  promptly  made. 
Counter  et  al,  v.  Hamilton,  i.  U.  C. 
R.  6. 

27.  The  court,  under  special  cir- 
cumstances, allowed  an  amendment  of 
the  defendants'  pleadings,  after  argu- 
ment and  judgment  on  demurrer  against 
their  rejomder.  Hamilton  v.  Davis  et 
al.,  i,  U.  C.  R.  526. 

28.  After  verdict  for  the  plaintiff, 
and  contingent  damages  assessed,  judg- 
ment was  given  for  the  defendant  on 
demurrer — the  court  refused  to  allow 
the  plaintiff  to  amend  his  replication. 
Phillips  V.  Smith,  Dra.  Rep.  303. 

29.  After  an  unsuccessful  demurrer, 
the  court,  in  the  exercise  of  their  dis- 
cretion, will  sometimes  refuse  to  allow 
a  party  to  amend  and  plead  to  the 
action.  Bacon  v.  McBean  et  al.,  iv. 
U.  C.  R.  104, 

30.  Where  a  judgment  was  given 
for  plaintiff  on  demurrer  to  defendant's 
pleas,  with  leave  to  defendant  to  amend 
his  pleas  on  payment  of  costs,  which 
costs  were  to  include  the  costs  of  the 
day  of  the  last  assizes,  the  case  having 
been  made  a  remanet — ^the  court,  on 
discovering  that  the  defendant  had  a 
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action  against  the  plaintiff  at  the 
nme  ajsaizes,  (of  which  they  were  not 
aware  at  the  time  they  gave  their  former 
judf^ent),  and  that  the  causes  had,  by 
the  consent  of  both  parties^  been  made 
remanets,  adlowed  the  amendments  to 
be  made  on  paymei\t  of  the  costs  of  the 
demurrer :  and  SembUy  that  at  any  rate 
this  would  have  been  the  proper  course. 
McKenzie  v.  Gibson,  vii.  U.  C .  R.  527. 

31.  Where  damages  have  been 
assessed  in  a  cause  subject  to  a  demur- 
rer, and  the  demurrer  is  decided  against 
the  party  assessing  damages,  the  court 
will  not  hold  itself  precluded  from 
allowing  an  amendment  in  the  plead- 
ings demurred  to.  Maxwell  v.  Ran- 
Mm,LU.  G.  R.  281. 

Term^s  notice.']  —  32.  After  four 
terms  have  elapsed  since  the  last  pro- 
ceeding, an  amendment  cannot  be 
made  in  a  declaration  without  a  term's 
notice.  Doe  dem.  Lick  v.  Ausmanf  i. 
U.  C.  a.  399. 

Amendment  by  adding  a  county  re* 
fused."] — 33.  In  trespass  quare  clau- 
sum  fregit,  where  judgment  was  given 
against  the  plaintiff  on  demurrer  for 
defects  in  his  replication,  and  the  plain- 
tiff desired  to  amend  by  adding  a  count 
for  assault,  the  amendment  was  refused. 
Henderson  v.  Harper,  i.  U.  C.  R.  528. 

Amendment  of  special  damage  in 
Ubel  to  meet  the  evidence  at  Nisi 
PriusJ] — 34.  The  plaintiff,  a  school- 
master, sued  the  defendant  for  a  libel, 
and  laid  as  its  consequence,  by  way  of 
special  damage,  his  dismissal  from  his 
school;  whereas  it  appeared  at  the 
trial  that  the  real  effect  of  the  libel  was 
to  prevent  his  being  examined  by  the 
superintendent,  with  a  view  to  his 
qindification,  for  receiving  a  renewal 
certificate.  The  plaintiff  applied  to 
the  judge  at  Nisi  Prius  to  amend  his 
special  damage  to  meet  the  evidence, 
which  the  learned  judge  allowed :  Held, 
on  motion  for  a  nonsuit,  that  the  judge 
to  Niffi  PriuB  had  power  to  make  such 
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^  amendment.    Jackson  v.  Simpson,  iv. 
U.  C.  R.  287. 

•Amendment  allowed  vnth  costs — ' 
Costs  not  joaiW.]— 35.  Where  judg- 
ment had  been  given  against  a  defen- 
dant on  demunrer,  and  he  was  allowed 
to  amend  on  payment  of  the  costs,  and 
the  costs  were  not  paid,  the  rule  was 
made  absolute  to  enter  the  judgment 

for  the  plaintiff.     Skinnier  v. , 

Easter  Term,  3  Vic. 

Record — Awcard  of  Venire  amenda- 
ble.]— 36.'  An  irregularity  in  the  award 
of  venire  is  amendable  by  the  court. 
Whitelaw  v.  Davidson,  vi.  U.  C.  R. 
534. 

Mistake  in  demurring  to  right 
pleading.] — 37.  Where  the  defendant, 
instead  of  demurring  to  the  plaintiff's 
replication  to  his  second  plea,  as  he 
intended,  demurred  to  the  replication 
to  his  first  plea,  so  that  upon  the  second 
plea  no  issue  was  joined,  the  court  set 
aside  the  verdict  and  allowed  the  par- 
ties to  amend  their  pleadings.  Perry 
V.  Grover,  v.  U.  C.  K.  468. 

Amendment  a  second  time,  after 
judgment  prorunmced.] — 38.  Where 
upon  the  argumentof  a  general  demur- 
rer to  a  declaration,  several  objections 
were  raised,  which  the  court  intimated 
were  not  bad.  in  substance,  but  might 
have  been  sustained  if  specially  assign- 
ed, and  judgment  having  however 
been  given  in  favor  of  the  demurrer, 
the  plaintiff  amended  and  filed  a  new 
declaration,  which  was  open  to  several 
of  the  same  objections  as  had  been 
urged  on  general  demurrer,  but  which 
the  defendant  then  objected  to  specially, 
and  on  the  argument  it  was  suggested 
to  the  plaintiff's  counsel  to  amend,  but 
he  did  not  do  so,  and  the  court  after- 
wards gave  judgment  against  him — ^he 
was  subsequently  i*efused  leave  to 
amend.  Metcalfe  v.  McKenzie  et  al.^ 
ii.  U.  C.  R.  404. 

Demurrer  and  issues  in  fact  to  the 
same  cause  of  action.] — 39.  Where 
there  were  several  counts  in  a  deda- 
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ration  varying  the  same  cause  of  action, 
to  which  the  defendant  pleaded  distinct 
pleas,  and  the  plaintiffs  having  demur- 
red to  some  of  tiie  pleas,  and  replied  to 
the  others  afler  judgment  against  them 
on  the  demurrers,  recovered  a  verdict 
on  theother  pleas,  no  defence  having 
been  made  at  the  trial — ^the  court  held, 
that,  under  the  pleadings,  the  plaintiffs' 
recovery  was  barred ;  but  under  the 
circumstances  of  the  case  they  granted 
a  new  trial,  and  gave  the  plaintiffs  leave 
to  amend.  Watson  et  al,  v.  Haml- 
toTif  Easter  Term,  5  Vic. 

III.  Of  VsHDICTy  POSTEA  AND 
JUDGMSNT. 

See  Bond,  II.  3. 

Amendment  of  verdict  by  Judge's 
notes,"]—^'  A  verdict  taken  for  the 
amount  of  a  penalty  of  a  bail  bond  to 
the  limits,  was  allowed  to  be 'amended 
by  the  judge's  notes,  by  reducing  it  to 
the  sum  indorsed  on  the  capias  ad 
satisfaciendum,  with  interest  and  the 
sheriff's  fees.  CaHagkan  v.  Stro- 
bridge^  Dra.  Rep.  167. 

Amendment  of  general  to  special 
wrdicty  without  costs,'] — 2,  Where  a 
general  verdict  has  been  returned  for 
Uie  plaintiff  on  several  counts,  one  of 
which  is  bad,  but  it  appears  the  plain- 
tiff elected  to  proceed  on  a  good  count 
at  the  trial,  the  court  will  allow  the 
verdict  to  be  amended  afler  motion 
in  arrest  of  judgment  without  costs. 
Gotddrich  v.  McDougally  ii.  0.  S. 
212. 

3.  Where  the  evidence  at  the  trial 
was  applicable  to  a  good  count  only, 
and  a  general  verdict  was  given,  the 
court  allowed  an  amendment  without 
costs,  by  entering  the  verdict  on  the 
good  count  after  a  iQotion  in  arrest  of 
judgment.  Beasley  v.  Darling  et  no?., 
ii.  0.  S.  214.. 

4.  Where  a  verdict  was  entered  for 
the  plaintiff  at  Nisi  Priufl  on  all  the 
counts  of  the  dedaratiooi  when  he 


gave  evidence,  and  was  entitled  to 
cover  only  upon  one,  the  verdict  was 
ordered  to  be  amended  by  the  judge's 
notes,  and  to  be  entered  for  the  defen- 
dant on  the  other  counts.  Chadwick 
V.  McPkerson,  ii.  U.  C.  R.  379. 

Several  counts —  Creneral  verdict-^ 
Some  counts  bad-^Amendment  alloW' 
edJ] — 5.  Where  the  plaintiff  has  a 
general  verdict  upon  a  record  contain- 
ing several  counts,  and  the  defendant 
moves  to  arrest  the  judgment  on  the 
ground  that  some  of  the  counts  are 
defective,  and  the  plaintiff  asks  leave 
on  the  return  of  the  rule  to  amend  his 
verdict  by  confining  it  to  a  good  count : 
Held,  that  if  the  evidence  at  the  trial 
apply  equally  to  the  good  and  bad 
counts,  the  amendment  may  be  made. 
Baldwin  qui  tarn  v.  Henderson,  !▼• 
U.  C.  R.361. 

6.  When  it  appears  on  the  notes  of 
the  learned  judge  at  the  trial  that  a 
verdict  should  be  entered  for  the  plain- 
tiff on  one  count,  and  for  the  defendant 
on  the  other,  and  a  verdict  has  been 
erroneously  entered  for  the  plaintiff 
on  both  counts — ^this  is  a  mere  mistake 
in  the  entry  on  the  record,  which  may 
be  amended  by  the  judge's  notes.  City 
Bank  v.  Eccles,  v.  U.  C.  R.  633. 

District  Court — Excess  of  juris^ 
diction — Remission  of  excess  alloW' 
ableJ] — 7.  Semble,  that  the  plaintiff  on 
a  verdict  in  the  District  Court  for  a 
sum  exceeding  its  jurisdiction,  may 
retain  his  verdict  by  remitting  the  ex- 
cess of  jurisdiction.  Jordan  v.  Marr, 
iv.  U.  C.  R.  53. 

[See  next  case  alaoi  which  fully  decides  the 
point.] 

8.  Where  a  verdict  has  been  given 
for  the  plaintiff  in  a  District  C!ourt  for 
a  sum  beyond  its  jurisdiction,  he  may 
cure  the  defect  by  entering  on  the 
record  a  remittitur  for  all  damages  be- 
yond its  jurisdiction.  Thomas  v.  Hil^ 
mer,  iv.  U.  C.  R.  527. 

If  evidence  be  given  on  several 
counts,  verdict  must  be  entered  an  aU 


AMfilfDMSNT* 


APPEAL. 


27 


tfthm.'] — 9.  In  an  action  on  the  case 
lor  waste,  where  the  first  two  counts 
were  for  voluntary  waste,  and  the 
fourth  count  in  trover,  the  third  being 
for  permissive  waste  by  a  tenant  at 
will,  an  application  to  amend  the  postea 
by  entering  the  verdict  on  the  Ist,  2nd 
aad  4th  counts  alone,  was  refused,  evi- 
dence having  been  given  on  the  third 
count.  Drummond  v.  Carthew,  Thn. 
Term,3&4yic. 

When  postea  amendable  by  judge's 
notes,  and  Judgment  by  postea,'} — 10. 
The  court  will  amend  a  postea  by*  the 
judge's  notes,  and  amend  a  judgment 
by  die  postea,  after  an  appeal  allowed, 
and  reasons  of  appeal  assigned,  the 
verdict  having  been  taken  generally 
for  the  plaintiff  on  points  reserved,  and 
the  postea  being  framed  as  if  the  gene- 
ral issue  only  had  been  pleaded,with- 
cot  noticing  several  other  special  pleas 
of  the  Statute  of  Frauds.  Rochleau  v. 
BidueU,  u.  0.  S.  319. 

Assessment  of  damages  to  a  greater 
amount  than  declaration  loarrants, — 
deduction  alhtoed  on  payment  of 
costs,] — 11.  Where  in  debt  the  plain- 
tif  bad  assessed  damages  to  a  greater 
amount  than  the  declaration  warranted, 
and  had  entered  judgment  for  that 
amoont,  as  if  the  form  of  action  had 
been  assumpsit,  and  issued  executions 
some  in  debt  and  some  in  assumpsit, 
an  amendment  was  allowed  by  redu- 
cing the  damages  &c.,  on  payment  of 
costs.  AveriUy.PotoelLMich.TeTm, 
2  Vic. 

Judgment  roll  amended  hy  addition 
of  costs.'] — 12.  '  The  court  allowed  a 
judgment  roll  to  be  amended  by  adding 
the  costs.  fFright  v.  Landell,  Tay. 
D.  C.  H.  416. 

Judgment  agaimt  administrator^^ 
Intestate's  name  amended."] — 13.  In  a 
judgment  on  a  scire  facias  against  an 
^ioistrator,  an  amendment  was  al- 
lowed in  the  name  of  the  intestate,  by 
jxuilnng  it  correspond  with  the  name 
io  the  original  judgment  against  him. 
WiUardr.  Woolcot,  Dnu  Sep.  211. 


Ddft  on  bond-'Verdict  in  debt 
on  simple  contract — Judgment  in  as~ 
sumpsit, —  Ca.  sa.  in  debt — Amend- 
ment  alloived,unthco8ts.]'-'14f,yf  here, 
in  debt  on  bond  and  breaches  assign- 
ed in  the  declaration,  the  plaintiff  en- 
tered his  verdict  as  if  the  action  had 
been  debt  on  simple  contract,  and 
entered  judgment  in  assumpsit,  and 
issued  a  capias  ad  satisfaciendum  in 
debt,  on  which  defendant  was  arrested : 
the  court  set  aside  the  ca.  sa.  with 
costs,and  allowed  the  plaintiffto  amend 
on  payment  of  costs.  Edison  v.  Hog^ 
adone,  Mich.  Term,  3  Vic. 

rV.  Of  Othir  Proceeduvgs. 

See  Bail,  III.  3.— Conviction,  3. — 
Costs,  IV(1),  7, 11.— Demurrer, 
6.— Ejectment,  II.  7,  8 ;  IV(I), 
6,7. — Indorsement,!.  6. — Prac- 
tice, II.  24,  J  III.  2.— Venue,  3. 


APOTHECARY. 
See  Libel  and  Slander,  111(2),  5. 


APPEAL. 

See  Bills  of  Exchange  etc.,  V.  1^. 
Boundary  Line  Commission* 
ERS,  1. — Judge  (in  chambers),  3. 
Limits,  1. 6. — ^Magistrates,  4. 


Proceedings  under  Petty  Trespass 
Act. — Appeal  to  Quarter  Sessions^ 
and  from  Quarter  Sessions  to  Queen^s 
Bench,] — 1.  Where  a  person  con- 
victed under  the  Petty  Trespass  Act 
had  appealed  to  the  Quarter  Sessions, 
where  the  conviction  was  confirmed, 
no  appeal  lies  from  thence  to  the 
Queen's  Bench.  JRegina  v.  Impey, 
Hil.  Term,  4  Vic. 

From  District  Court  to  Queen^s 
Bench,  in  a  trifling  matter.] — 2,  The 
court  in  banc,  will  not  overrule  the 
opinion  of  the  judge  and  jury  in  a 
district  court,  on  the  questiou  of  weight 
of  evidence  in  a  trifliDg  matter,  espe- 
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cially  when  a  new  trial  could  not  be 
granted  without  paying  costs.  Fowler 
V.  McDonald,  iii.  U.  C.  R.  385. 

Appeal  from  District  Court  on 
points  of  practice.']  —  3.  The  court 
will  not  sustain  an  appeal  from  the 
court  below  upon  the  question,  whether 
the  plaintiff  or  the  defendant  was  enti- 
tled first  to  address  the  jury.  Hastings 
V.  Earnest,  vii.  U.  C.  R.  520. 

Appeal — Special  points  of  Demur- 
rer,']—4f,  Semble,  that  upon  appeals 
to  this  court  from  the  district  courts  on 
points  of  special  demurrer,  it  does  not 
follow  that  effect  will  be  given  to  all 
objections  which  would  be  allowed  to 
prevail  in  this  court.  Outioater  v. 
Dafoe,  vi.  U.  C.  R.  256. 

Appeal  from  District  Court  by 
.torit  of  error,  not  allowable.'] — 5. 
Where  a  district  court  makes  an  or- 
der or  pronounces  a  judgment,  from 
which  either  party  can  appeal  under 
the  57th  clause  of  the  8th  Vic,  ch.  13, 
that  is  the  method  of  appeal  the  party 
must  follow,  and  not  by  writ  of  error. 
Thomas  v.  Hilmer,  iv.  U.  C.  R.  527. 

4^5  Vic,  ch,  7 — Charge  of  as- 
sault before  magistrates — DismiS' 
sal — Appeal  to  Qtiarter  Sessions — 
Refusal  by  justices — Mandamus.] — 
6.  Where  a  charge  of  assault  was  pre- 
ferred before  two  magistrates,  under  4* 
&  5  Vic,  ch.  7,  who  dismissed  the 
complaint,  ordering  the  complainant  to 
pay  the  costs,  and  the  justices  in  ses- 
sions would  not  entertain  an  appeal — 
the  court  refused  to  grant  a  rule  for  a 
mandamus  to  the  justices  in  sessions  to 
hear  the  appeal,  on  the  ground  that  the 
statute  contemplates  an  appeal  only  in 
cases  of  convictions.  Justices  of  Brock 
District,  In  re.,  Mich.  Term,  6  Vic. 
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i'e«  Foreign  Judgment,  12. — Inter- 
locutory Judgment,  8. — Inter- 
pleader, 2. — Irregularitt,  2, 6, 
10.  —  Judgment,  4«. —  Testatum 
Act,  2. 


Service  of  declaration  on  attorney ^ 
who  Jiad  not  appeared — Costs.] — 1, 
Where  a  declaration  had  been  served 
on  an  attorney,  who  had  not  appeared, 
and  no  appearance  was  entered  for  the 
defendant  at  all,  but  the  attorney  did 
not  deny  that  he  was  acting  for  the  de« 
fendant,  and  the  plaintiff  aAerwards 
signed  interlocutory  judgment —  the 
court  set  aside  the  proceedings  without 
co!<ts,  but  stated  that  they  would,  on 
application,  make  the  attorney  p^ 
them.  Dobie  v.  McFarlane,  ii.  0.  SL 
285. 

Appearance  per  Stat, — Time  io 
file.] — 2.  Appearance  according  to 
the  statute  by  the  plaintiff  for  the  de- 
fendant must  be  filed  as  of  the  tenn 
the  writ  is  returnable,  and  cannot  be 
entered  later  than  the  end  of  the  va- 
cation of  the  term  after.  Forrester  Vm 
Graham,  ii.  0.  S.  369. 

[See  Conday  v.  Moffatf  infra,  10.] 

Appearance  paper  mislaid.]  —  3. 
Where  defendant  appeared  6y  attor- 
ney, but  the  appearance  paper  was 
mislaid  ip  the  crown  office,  and  the 
plaintiff  entered  an  appearance  accord- 
ing to  the  statute,  and  served  a  declara- 
tion on  the  defendant  and  proceeded  to 
final  judgment,  the  proceedings  were 
set  aside  for  irregularity.  Ryan  et  aim 
V.  Leonard,  iii.  O.  S.  307. 

[See  alto  7,  infra.] 

Interlocutory  judgment — JVo  ap^ 
pearance  entered.] — 4.  Where  no  ap- 
pearance had  been  entered,  an  interlo- 
cutory judgment  was  set  aside  after  a 
year,  the  proceedings  being  void.  Lane 
V.  McDoneU,  Hil.  Term,  7  Wm.  IV. 

[Also,  case  6,  infra.  RoherU  v.  Spurr,  3 
Dowl.  551 ;  Walton  v.  D(yw,  Id.  584.  The 
case  of  WUlianu  v.  Strahan,  1  N.  R.  309, 
would  seem  to  be  no  longer  law.] 

JVo  appearance,  as  a  ground  for  set-- 
ting  aside  interlocutory  judgment.] — 
5.  A  defendant  who  has  pleaded  a 
plea  which  is  a  nullity,  cannot  object, 
as  a  ground  for  setting  aside  an  inter- 
locutory judgment  signed  afler  such 
plea,   that   there  is  no  i^pearanee 
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entered.      BreiMter  v.  Davy^   Hil. 
Term,  2  Vic. 
[See  iRSBOUTAaiTT,  10.] 

Proceedings  void,  if  no  appearance 
eMteredJ] — 6.  If  there  be  no  appear- 
ance entered  for  the  defendant,  pro- 
ceedings are  void,  and  not  merely 
irregular.  Nichol  v.  McKelvey,  Easter 
Term,  2  Vic. 

Irregularity — Time  for  objection,'] 
—7.  When  the  defendant  appeared 
by  attorney,  but  the  plaintiff  having 
overlooked  it  entered  an  appearance 
for  him  according  to  the  statute,  and 
served  the  declaration  on  himself  per- 
sonally: Held,  that  afler  judgment  by 
defiuilt,  and  notice  of  assessment  served 
on  him,  he  was  too  late  to  object  to  the 
irregolanty.  Ketchum  et  al,  v.  Keefer, 
Mich.  Term.  3  Vic. 

After  appearance  per  stat.,  taken 
plaintiff  bound  to  notice  defen- 
dan^s  attorney^] — 8.  When  the 
plaintiff  enters  an  appearance  for  the 
defendant  according  to  the  statute,  he 
is  not  bound  to  take  notice  of  any  at- 
torney for  the  defendant  unless  he 
plead.  Gowrlay  v.  McLean,  Hil. 
Term,  3  Vic. 

Appearanceper  $tat»  entered,  with- 
ofU  affidavit  of  service  of  ivrit,] — 
9.  Where  the  plaintifif  entered  an  ap- 
pearance for  the  defendant  without 
filing  any  affidavit  of  the  service  of  the 
writ,  the  appearance  was  set  aside  for 
irregularity.  Courtney  v.  Bigelow  et 
al.,  Hil.  Term.  5  Vic,  P.  C,  McLean, 

[See  waiver  ol  sQch  irregularity— Waivex, 
3,] 

Time  for  filing  appearance  per 
«taf.] — 10.  Appearance  by  the  plain- 
tiff for  the  defendant  mider  the  statute, 
must  be  filed  before  the  end  of  the  suc- 
ceeding term,  after  process  is  retum- 
•We.     Conday  v.  Mcffatt,  v.  U.  C. 

A.  VOO. 


APPRAISEMENT. 
^ee  Distress,  II.  5. 
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APPRENTICE. 

See  Magistrates,  9. 

5  JSliz.,  ch,  4.] — 1.  An  indenture 
of  apprenticeship  is  not  void,  but  void- 
able when  contrary  to  the  provisions 
of  5Eliz.,  ch.  4:  and  Semble,  that 
statute  is  not  in  force  in  this  province. 
Fish  V.  Doyle,  Dra.  Rep.  340. 

Form  of  action  against  father. "J — 
2.  Articles  of  apprenticeship  for  less 
than  seven  years  are  not  void  under  5 
Eliz.,  ch,  4,  but  voidable ;  and  where  a 
father  and  his  son,  a  minor,  entered 
into  articles  for  the  son's  apprentice- 
ship, and  the  son  afler  remaining  some 
time  with  his  master,  returned  home 
by  his  father's  orders,  and  refused  to 
complete  his  apprenticeship;  Held^ 
that  covenant  against  the  father  on  the 
articles,  and  not  case  for  enticing  away, 
was  the  proper  remedy.  Dellingham 
V.  Wilson,  Easter  Term,  3  Vic. 

Covenant  against  father  — 
Breaches  —  Plea  —  Leave  and  li- 
cense— Sufficiency  of  plea."] — 3.  The 
plaintiff,  in  an  action  of  covenant 
against  the  father  of  an  apprentice,  al- 
leges as  a  breach  that  the  apprentice^ 
unlawfully  absented  himself  on  a  cer- 
tain day,  and  from  thence  hitherto  re- 
mained and  continued  absent  from 
the  service  of  theplamtiflF.  Flea,  that 
the  apprentice  did  depart  and  absent 
himself  from  the  service  of  the  plaintiff, 
by  his  leave  and  license :  Held  suffi- 
cient, without  pleading  a  license  to 
continue  absent,  as  the  plea  only  pro- 
fessed to  answer  the  absenting  himself 
from  the  plaintiff's  service.  Held 
also,  that  the  plea  need  not  shew  that 
the  license  to  be  absent  was  given  by 
deed  or  in  writing.  Black  v.  Steven' 
son,  iii.  U.  C.  R.  160. 


APPROPRIATION    OF  PAY- 
MENTS. 

See  PAYMENT;  1,  4,  9.   • 


30   ARBITRATION  AND  AWARD. 


ARBITRATION  AND  AWARD. 


ARBITRATION  AND  AWARD. 

I.  Refercnce  and  Bond  of  Sub- 
mission. 

II.  Enlargement  of  Time  for 
Making  Award. 

III.  Arbitrators, 

(1),  Power  of, 

(2),  Excess  of  Authority y  Mis- 
takej  or  Misconduct  of 

rV.  Award, 

(1),  Finality  and  Certainty. 

(2),  Repugnancy  or  Mistake  in. 

(3),  Other   matters  relating  to, 
and  award  generally. 

V.  Setting  aside  AwaIu),  Judg- 
ment OR  Verdict  thereon. 

VI.  Enforcing  Award, 

(1),  By  Attachment. 

(2),  By  Actianr^Pleadings  and 
Evidence  therein* 

Vn.  Costs. 

VIII.  MiSCEIXANEOUS  MATTERS. 


I.  Reference  and  Bond  of  Sub- 
mission. 

See  div.  III(l),  3. — Executor  etc., 
III.  9.— Sheriff,  IV.  4. 

When  and  by  whom  reference  may 
he  r«>oA»rf.]— 1.  A  reference  to  arbi- 
tration by  order  of  Nisi  Prius,  may  be 
revoked  by  either  party  before  award 
made.  Burrill  v.  Miltsy  1  &  2  Wm. 
IV. 

Atta^ment — Breach  of  condition 
of  reference.^ — 2.  The  court  will 
order  an  attachment  to  issue  against  a 
party  who  files  a  bill  in  equity,  contra- 
ry to  his  undertaking  in  a  rule  of  refer- 
ence, and  in  disregard  of  a  rule  of  court 
made  thereon.  Manners  v.  Clarke, 
i.  U.  C.  R.  191. 

Application  to  set  aside  torifs  of 
habeas  corpus  after  attachment,  re- 
fused.'}— 3.     Where  a  verdict  was 


taken  in  a  cause  at  Nisi  Prius  subject 
to  a  reference,  and  the  rule  of  reference 
was  aflerwards  made  a  rule  of  court, 
and  contained  the  usual  clause  against 
filing  any  bill  in  equity,  and  the  de- 
fendant, against  whom  the  award  was 
made,  did  not  make  any  motion  in  the 
court  in  the  proper  time,  but  filed  his 
bill  in  equity,  for  which  the  court 
granted  attachments  against  him  and 
his  sohcitor,  upon  which  attachments 
writs  of  habeas  corpus  were  subse- 
quently issued:  the  court  refused  to 
entertain  a  motion  to  set  aside  those 
writs,  or  suspend  proceedings  upon 
them.  Regina  v.  Maddock  et  ai.,  u 
U.  C.  R.  322. 

Making  suimission  a  rule  ofcourt.l 
— 4.  Semble,  where  parties  executed 
articles  of  agreement  to  refer  to  arbi- 
tration, and  the  articles  contained  no 
clause  to  make  the  submission  a  rule 
of  court,  but  by  a  subsequent  instru- 
ment some  months  afterwards,  such  a 
clause  was  introduced:  Held,  that 
such  a  submission  could  not  be  made 
a  rule  of  court  under  the  statute. 
Thirkell  et  iU.,  In  re.,  ii.  U.  G.  R. 
173. 

5.  The  absence  of  a  rule  making 
the  order  of  Nisi  Prius  a  rule  of  court, 
should  be  shewn  by  something  more 
than  mere  inference  from  the  state- 
ment made  in  the  affidavits  filed. 
Hawke  v.  Duggan,  v.lJ.C.  R.  636. 

Execution  of  bond  by  one  of  two 
partners.'] — 6.  One  of  two  partners 
cannot  execute  an  arbitration  bond  in 
the  partnership  name  without  the  au- 
thority or  consent  of  the  other  partner, 
so  as  to  bind  the  other  partner.  Baby 
V.  Davenport,  iiL  U.  C.  R.  54. 

Bond,  by  husband  and  loife.'] — ^7. 
A  bond  of  submission  to  an  arbitration 
signed  by  the  wife  as  well  as  the  hus- 
band, is  a  valid  bond.  McGiU  v. 
Praudfoot,  iv.  U,  C.  R.  40. 

Objections  to  bond  by  a  person  in^ 
terested,  that  he  is  not  a  party  there" 
to.] — 8.  A.  is  substantially  interasled 
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in  a  lease ;  fi.  becomes  security  for  A.'s 
peribrmance  of  the  covenants  ;  D.and 
A.  refer  disputes  connected  with  the 
lease  to  arbitration :  Heldy  that  it  is  no 
objection  on  the  part  of  B.  to  the  bond 
of  submjssioa,  thatB.  is  not  a  party 
thereto.    lb. 

Submission  that  award  skall  he 
delivered  on  certain  day — How  per- 
formed,"] — 9.  Where  the  submission 
is  that  the  award  shall  be  delivered 
by  a  certain  day,  if  it  be  ready  for 
dkUvery  by  that  day,  it  is  sufficient. 
Galbratth  v.  Walker,  Easter  Term,  2 
Vic. 

Submission  by  Governor,  under  *9 
Vic.,ch.  37 'y  and  10  ^11  Vic.,  ch.  24.] 
— 10.  Under  the  statutes  9  Vic.  ch.  37, 
see.  524,  and  10  &  11  Vic.  ch.  24,  sec. 
3,  a  submission  by  the  governor  in 
council  to  arbitration  is,  in  effect,  a 
submission  by  the  commissioner  of 
public  works.  Commissioners  of 
Public  Works  v.  Daly  et  al,,  vi.  U. 

V/.  A*  (5«5. 


n.  Enlargement  or  Time  for 
Majuivg  Award. 

Setf  div.  JV(1),  4. 

Agreement,  enlarging  time — Rule 
of  Court. 2 — 1 .  If  a  bond  of  submission 
contain  a  clause  that  the  submission 
shall  be  made  a  rule  of  court,  it  is  not 
necessary  that  an  agreement  enlarging 
the  time  should  be  made  a  rule  of 
court  as  well  as  the  submission .  Crooks 
▼.  Chishohn  etal.,  iv.  0.  S.  121. 

Enlargement  of  time  under  parol 
submission — Enforcing  aiaardJ] —  2. 
Submission  by  bond,  with  a  day  limited 
to  make  an  award,  on  which  day  the 
arbitrators,  being  then  prepared  with 
their  award,  but  all  parties  believing 
the  time  limited  ^ould  not  expire  until 
the  following  day,  deferred  the  publi- 
cation then  at  the  request  of  the  de- 
fendant, and  heard  further  evidence  on 
bodi  tides  on  the  following  day,  and 
then  made  their  awaid:  Held,  that 


the  extension  of  the  time  was  a  parol 
submission,  and  that  assumpsit  was 
maintainable  thereon  for  not  performing 
the  award,  althoiigh  no  action  could 
be  brought  on  the  bond.  Holly.  Al" 
way,  Hil.  Term,  6  Wm.  IV. 

By  rule  and  consent.'^ — 3.  Where 
a  verdict  was  taken  subject  to  a  refer- 
ence, and  before  the  time  limited  for 
making  the  award  expired  it  was  en-> 
larged  by  rule,  and  afterwards,  by 
consent,  again  enlarged  to  a  further 
time :  Held,  that  the  award  was  good 
under  the  last  submission,  although  it 
would  have  been  invalid  if  made  under 
the  rule,  and  the  enlargement  by  con- 
sent might  have  been  made  a  rule  of 
court,  as  being  part  of  the  original 
reference.  Charles  v.  Hickson,  Trin. 
Term,  3  &  4  Vic.  P.  C.  Macaulay,  J. 

Must  be  specified  in  rule  of  court 
on  submission.y-^.  If  the  time  for 
making  an  award  has  been  enlarged 
by  the  arbitrators,  such  enlai^ement 
must  be  specified  in  the  rule  of  court 
on  the  submission,  on  an  application 
to  set  aside  the  award.  TkirkeU  et 
al..  In  re.  ii.  U.  C.  R.  173. 

Power  of  Court  to  enlarge  Time, 
although  no  power  given  to  Arbitror 
tors.'] — 5.  Where  no  power  has  been 
given  by  the  rule  of  reference  to  en- 
large the  time  for  making  an  award, 
the  court  have,  notwithstanding,  under 
our  statute,  power  to  enlarge,  in  the 
exercise  of  their  discretion,  upon  the 
affidavit  and  papers  filed.  Jones  et 
al.  V.  Russel,  v.  U.  C.  R.  303. 

When  rule  for,  issues  as  of  term 
generally,  it  relates  back  to  first  day 
thereof] — 6.  Where  a  rule  issued  as 
of  Easter  Term  generally,  to  enlarge 
the  time  for  making  an  award  until 
the  last  day  of  the  term :  Held,  the 
rule  related  back  to  the  first  day  of 
term,  and  must  be  taken  to  extend 
the  time  mentioned  in  the  original  sub- 
mission, and  to  operate  as  an  admis- 
sion that  the  time  had  not  then  ex- 
pired. Hiiwke  v.  Daggan,  v.  U.  C.  R. 
636. 
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Jfecessity  of  making  enlargement 
a  rule  of  court,'] — 7.  Where  the  time 
for  making  an  award  has  been  enlarged, 
the  enlargement,  as  well  as  the  origi- 
nal submission,  must  he  made  a  rule  of 
court.  Masecar  v.  Chambers  et  aL, 
iv.  U.  C.  R.  171. 

Assent  of  both  parties  requisite  J] — 
8.  Where  a  cause  was  referred  by  a 
rule  of  reference  at  Nisi  Prius,  and  the 
rule  of  reference  and  an  enlargement 
of  the  time  for  making  the  award, 
(which  enlargement  did  not  appear 
upon  the  face  of  it  to  have  been  as- 
sented to  by  both  parties),  were  made 
rules  of  court — ^the  court,  upon  an  ap- 
plication for  the  non-performance  of 
the  award,  refused  the  attachment, 
upon  the  ground  that  the  enlargement 
of  the  time  was  not  shewn  to  have 
received  the  mutual  consent  of  both 
parties.  Ruthven  v.  Ruthven^  v.  U. 
C.  R.  273. 

Setting  aside  enlargement  of  time 
indorsed  on  rule — Consent  of  parties 
to  enlargement.] — 9.  Where  a  cause 
wa»  referred  at  Nisi  Prius,  and  the  rule 
of  reference  was  made  a  rule  of  court, 
together  with  an  enlargement  of  the 
time  for  making  the  award,  which  had 
been  indorsed  on  the  rule  of  reference ; 
but  there  being  no  authority  contained 
in  the  rule  of  reference  to  enlarge  the 
time,  and  such  enlargemeht  not  having 
been  assented  to  in  tvriting  by  both 
parties :  Held,  upon  an  application  to 
set  aside  the  rule,  making  the  order  of 
reference  and  the  enlai^gcment  of  time 
thereon  indorsed  a  rule  of  court,  and 
also  the  award  founded  upon  such 
reference  and  indorsement,  that — 1st. 
The  rule,  so  far  as  it  made  the  rule  of 
Nisi  Prius  a  rule  of  court,  could  not 
be  set  aside.  2ndly.  That  that  part 
of  it  making  the  enlargement  of  the 
time  indorsed  on  the  rule  a  rule  of 
court,  might  be  set  aside.  3rdly.  As 
in  strictness  both  parties  must  be  taken 
verbally  to  have  assented  to  the  en- 
largement of  the  time  to  the  23rd  of 
November,  when  the  award  was  made, 


the  award  could  not  be  set  aside.     /&., 
V.  U.  C.  R.  276. 

When  award  may  be  made,]  — 10.  An 
award  may  be  made  before  the  time  to 
which  the  arbitrators  had  made  an  en- 
largement. Tracey  w.sHddgestf  vii. 
U .  O.  xC.  0. 


III.  Arbitrators, 

(1)  Power  of 

(2)  Excess  of  Authority y  Mistake  or 
Misconduct  of 


(1),  Power  of. 

Respecting  testimony  offered,] — 1. 
Arbitrators  refusing  to  give  time  to 
produce  testimony,  will  not  be  allowed 
to  support  their  award  by  shewing  that 
such  testimony  could  have  been  of  no 
service.  Bull  v.  Bull,  In  re.,  vi.  U. 
C.  R.  357. 

To  cancel  partnership  agreement^ 
and  award  prospective  aamages,] 
— 2.  As  to  the  power  of  arbitrators, 
under  a  very  general  submission,  to 
cancel  an  existing  partnership  agree- 
ment, and  award  prospective  damages 
to  the  partner  losing  by  such  cancel. 
lation .  See  Crouse  v.  Parke,  vi.  U.  C, 
R.  362. 

Legal  intendment  as  to  pouter.] — 
3.  Where  the  submission,  with  respect 
to  some  of  the  points  to  be  settled,  ex- 
pressly states  that  the  majority  of  the 
arbitrators  shall  have  power  to  make 
an  award,  it  will  be  intended  by  the 
court  that  this  power,  though  not  re- 
peated throughout  the  submission,  ex- 
tends to  all  the  matters  in  reference 
upon  which  the  arbitrators  cannot 
agree.  Thirkellw*  Strachan,  iv.  U. 
C.  R.  136. 

May  direct  notes  to  be  given  for 
sum  awarded,] — 4?.  Arbitrators  may 
order  that  promissory  notes  be  given 
in  satisfaction  of  the  sum  awarded.  lb. 

On  reference  from  ^isi  Prius,  may 
consider  matters  that  could  not  he 
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fmuedattriaL] — 5.  S^mMe,  that  upon 
a  general  reference  at  Nisi  Priua,  the 
aihitrators  may,  in  making  up  their 
award  as  to  the  amount  of  die  verdict, 
be  governed  upon  their  finding  by  mat- 
ters in  favor  of  defendant,  which  could 
not  have  been  brought  in  question  on  a 
tiial  of  the  action.  Also,  that  where 
the  verdict  is  intended  to  be  a  final 
setdement  between  the  parties,  the 
arbitrators  may  take  into  consideration 
matters  not  embraced  within  the  tech- 
nical statement  of  the  causes  of  action 
on  the  record,  when  advanced  on  the 
part  of  the  plaintiff.  Wdtaan  v.  To- 
ronto Gas  Company,  v.  U.  C.  R.  523. 

Power  to  atpordconaequeniial  dam- 
ages under  9  Vic.  ek.  31,  and  10  ^ 
11  Vicch.  24.]— 6.  Quttre:  Have 
arbitrators  the  power,  under  9  Vic.  ch. 
37,  and  10  &  1 1  ITic.  ch.  24,  to  award 
consequential  damages,  as  for  the  loss 
of  the  canjing  trade  through  the  village 
of  Mines  Koches  t  Commissioners  of 
PuUic  Works  v.  Daly,  vi.  U.  G.  B. 
33. 

[No  opbioD  of  the  court  was  rendsred  ne» 
cemry  upon  this  point,  but  tee  the  opinion  of 
tbe  eonit  thereupon.] 


(2),  Excess  of  Authority,  Mistake  or 

Secdiv.  vn.a. 

Verdict,  subject  to  reduction  by  oar" 
iitrators —  CoksJ] — 1 .  Where  a  ver- 
dict ^as  taken  for  200/.,  subject  to  be 
rednced  by  arbitrators,  the  costs  to 
abide  the  event,  and  the  award  was 
for  the  defendant,  it  was  set  ande  as 
being  beyond  the  submission — the  ar- 
bitntors  being  employed  only  to  reduce 
theplaintiff 's  verdict,  and  the  condition 
u  to  costs  giving  no  authority  by  in. 
feresce  to  deprive  the  plaintiff  of  them 
altogether,  but  applying  only  to  the 
unount  of  costs  to  be  eventually  taxed. 
Shaie  v.  Turion,  iv.  0.  S.  100. 

Aufording  costs  when  not  empouh 
oredto  do  so  under  submission'] — 2, 
Wheie  aifaitiatois  awarded  that  costs 


(over  which  the  submission  gave  them 
no  power)  should  be  paid,  and  their 
amount  could  not  be  separated  from 
the  sum  awarded,  the  award  was  set 
aside.  Watson  v.  Black,  Hil.  Term, 
4  Vic. 

Examinatian  of  one  of  parties  on 
oath,  not  being  authorised  to  do  soJ] — 
3.  The  award  will  be  set  aside,  if  ar- 
bitrators examine  one  of  the  parties 
upon  oath,  they  not  having  been  autho- 
rised to  do  so  by  submission.  Stocking 
V.  Crooks,  Tay.  U.  C.  R.  677. 

Unfair  conduct  in  hearing '  m- 
dence,"}^-^.  An  award  was  set  aside  on 
account  of  unfair  conduct  of  the  arbi- 
trators in  the  manner  of  hearing  the 
evidence.  Hamilton  ▼•  Wilson,  iv. 
0..S.  16. 

Auxird  by  tufo  arbitrators,  third 
dissenting,  in  the  absence  of  one  of 
the  parties.] — 5.  Where,  on  a  refer- 
ence by  A.  and  B.,  A.'s  agent  attended 
on  his  behalf,  and  after  fi.  had  given 
evidence  to  the  amount  of  200/.,  re- 
tired, understanding  from  the  arbitra- 
tors that  the  case  was  closed;  and 
B.,  in  his  absence,  induced  two  of  the 
arbitrators  to  award  him  1000/.,  the 
third  refusing  to  consent — ^the  award 
was  set  aside  on  the  payment  of  costs. 
Van  Egmond  et  a/,  v.  Jones,  iv.  0. 
S.  119. 

^uford  not  set  aside,  although  ar- 
bitrators had  mistaken  the  law.] — 6. 
Whero  all  matters  in  difference  in  law 
and  equity  have  been  referred,  and 
the  award  is -legal  on  the  fiice  of  it,  it 
will  not  be  set  aside  although  it  may 
seem  that  the  arbitrators  have  mistaken 
the  law,  and  the  amount  awarded  is 
large ;  and  the  cx>UTt  will  refer  to  pa- 
pers delivered  by  the  arbitrators  simul- 
taneously with  the  award,  and  intend- 
ed to  be  explanatory  of  it,  as  a  part  of 
the  award  itself.  HaU  v.  Fergusson 
et  al.,  Hil.  Term,  6  Wm.  IV. 

Misconduct  of  arbitrators^-Award 
set  aside.] — 1.  Whero  on  a  reference 
to  arbitrationi  after  the  arbitrators  had 
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commenced  their  investigation,  both 
the  plaintiff  and  his  attorney  requested 
delay,  and  understood  that  it  had  been 
granted,  but  the  arbitrators  made  their 
award  in  favor  of  the  defendant  with- 
out giving  further  time,  and  without 
hearing  all  the  testimony  that  the  plain- 
tiff might  have  offered — ^the  award  was 
set  aside  with  costs.  Grisdale  v.  Boul- 
tan,  i,  U.  C.  R.  407. 

Refusal  to  examine  tentnesaes.l-^S, 
Where  one  of  the  parties  to  a  reference 
requires  the  arbitrators  to  examine 
witnesses,  which  they  refuse  to  do, 
the  award  will  be  set  aside,  although 
it  be  shewn  that  before  the  submis- 
sion was  signed  the  arbitrators  inform- 
ed the  parties  that  they  would  not 
allow  either  of  them,  or  their  attorAies 
or  agents,  to  be  present  at  their  investi- 
gations. McMullen  et  al,,  In  re.,  ii. 
U.  C.  R.  175. 

Dtssolving  partnership — .Award- 
ing  on  disputes  arisen  subsequent  to 
8^Unnission,'\ — 9.  Where  arbitrators, 
being  authorised  to  do  so,  dissolve  a 
partnership,  and  in  order  to  adjust  the 
terms  of  the  dissolution,  award  upon 
disputes  that  have  arisen  with  respect 
to  the  partnership' subsequent  to  the 
date  of  the  submission  :  Held,  that  the 
award  did  not  on  that  ground  exceed 
the  submission.  ThirkeU  v.  Strachan, 
iv.  U.  C.  R.  136. 


IV.  Award, 

(l)y  Finality  and  Certainty  of. 
(2),  Repugnancy  or  Mistake  in. 
(3)y  Other  Matters  Relating  to. 

(1),  Finality  and  Certainty  of. 

Ordering  party  to  pay  all  costs  of 
suits  final,  without  stating  that  suits 
shoutd  ceaseJ] — 1.  Where  certain 
matters  in  difference  between  A.  and 
B.  were  referred  to  arbitration,  and 
also  all  costs  of  suits  Commenced  or 
prosecuted  by  either  party^  whether 


civil  or  criminal,  and  the  arbitrators 
awarded  that  B.  should  pay  a  large 
sum  to  A.,  and  also  all  costs  of  suits : 
Held,  that  the  award  was  sufficiently 
final,  without  stating  that  the  suits 
shodd  cease,  and  that  it  could  not  be 
impeached,  because  damages  had  not 
been  estimated  by  the  arbitrators  on 
some  matters  into  wliich  they  should 
have  inquired.  Ducat  v.  Crreen,  iv. 
O.  S,  110. 

Joint  submission  by  several  parties 
— Award  final,  loithout  stating  the 
amount  each  is  to  receive .] — 2,  Where 
several  parties  make  a  joint  submis- 
sion of  their  claims,  the  award  is  final, 
though  it  does  not  distinguish  the  por- 
tion of  money  each  one  is  to  receive. 
McGill  V.  Proudfoot,  iv.  U.  C.  R.  40. 

Disposal  of  verdict  ^.] — 3 .  Where 
a  verdict  is  taken  for  Is.  damages  in 
a  cause,  subject  to  an  award,  and  the 
arbitrators  in  their  award  da  not  in 
any  manner  dispose  of  the  verdict  or 
cause :  Held,  the  award  not  final,  and 
bad.  Beatty  v.  Mcintosh  et  aL,  iv. 
U.  C.  R.  259. 

Certain  statements  in  atoard  su^ 
ficiently  certain.^ — 4.  Under  the 
award  and  declaratiqn,  as  given  in  the 
statement  of  this  case, — ^the  court  held, 
that  the  amount  of  500/.  awarded  to 
be  paid  by  quarterly  instalments,  was 
stated  with  sufficient  certainty ;  and 
also,  that  tlie  thirty  days'  default  in  the 
payment  of  the  125/.  falling  du^  on 
the  10th  of  August,  by  which  the 
plaintiff  became  entitled  to  claim  the- 
sum  of  375/.,  was  sufficiently  shewn 
in  the  plaintiff's  declaration  r  also,  that 
the  appointment  of  the  third  arbitrator^ 
and  the  extenaon  of  the  time  for  ma- 
king the  award  under  the  hands  of  die 
arbitrators  without  their  seals,  were 
valid  acts  accord ingjto  the  submission^ 
Watson  V.  Sutherland  et  aL,  i.  U.  C. 
R.  229. 

Several  issues — Disposal  thereof."] 
—5.  Where  in  an  action  of  assump- 
sit the  defendamt  pleaded  the  genera! 
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issue  and  a  set  off,  and  a  verdict  was 
aAerwards  taken  for  the  plaintiff,  sub- 
ject to  a  reference  to  arbitration,  with 
leave  to  the  arbitrators  to  enter  a  ver- 
dict for  the  defendant ;  and  the  arbi- 
trators awarded,  <<  that  at  the  time  of 
the  commencement  of  the  action,  or 
at  any  time  afterwards,  the  plaintiff 
had  not  any  cause  of  action  whatever 
against  the  defendant,"  and  directed 
a  verdict  to  be  entered  for  the  defen- 
dant for  20/.  10s.  Id, :  Held,  on  moiwn 
to  set  aside  the  award,  that  both  the 
issues  were  sufficiently  disposed  of. 
Tsmmsend  v.  Morton,  ii.  u.  C.  R. 
100. 

• 

6.  Where  a  cause  was  refenfed  to 
arbitration  at  Nisi  Prius,  under  a  rule 
of  reference  containing  these  words: 
''That  the  costs  of  the  said  cause  shall 
be  disposed  of  as  follows — the  costs  on 
demurrer  to  be  subject  to  the  judgment 
of  die  court  on  the  issues  in  law,  upon 
which  the  arbitrators  are  to  assess  the 
damages  sustained  by  the  plaintiff,  and 
the  costs  on  the  issues  in  fact,  and  the 
costs  on  the  said  reference  shall  be,  in 
the  discretion  of  the  said  arbitrators, 
&c. ;"  and  the  award  said  nothing 
respecting  the  issues  in  law,  and  no 
damages  were  assessed  thereupon: 
Eddy  that  under  this  submission,  the 
award  was  good.  Masecar  v.  Cham- 
bers etal.,  in.  U.  C.  R.  186. 

7.  Where  a  cause,  in  which  there 
are  severaf  issues  joined,  is  referred 
to  arbitration  with  cosrts  to  abide  the 
event,  and  (he  arbitrators  award  a  cer- 
tain sum  to  the  plaintiff,  without  say- 
ing anything  about,  the  issues,  which 
are  not  necessarily  from  their  nature 
determined  by  the  award  in  favor  of 
the  plaintiff,  the  award  cannot  be  sup- 
ported. Bernard  v.  Strachan,  ii,  U. 
C.  R.  128. 

[The  Court  of  Exchecraer  came  to  the  same 
Vision  in  Raurke  v.  Uonid,  x.  M.  &  W. 

550.J 

Reference  of  a  cause  and  all  past 
<^  future  demands — Jlward  not  diih 
iif^guisking  sum  allowed  in  the  cause 


from  that  allowed  for  the  other  mat- 
ters.']— 8.  The  plaintiff  sued  the  de- 
fendants in  case  for  certain  injuries, 
specifically  set  forth  in  the  declaration 
as  his  cause  of  action.  At  the  assizes 
the  cause  was  referred  to  arbitration, 
and  a  verdict  taken  for  the  plaintiff  for 
1000/.,  subject  to  be  increased  or  di. 
minished  by  the  award.  By  the  terms 
of  the  reference,  the  arbitrators  had 
power  <*  to  take  into  consideration  the 
various  offers  made  by  the  defendants, 
and  finally  to  settle  and  dispose  of  all 
the  matters  in  difference,  awarding  as 
they  should  think  fit,  the  payment  of 
an  entire  sum  in  full  satisfaction  of  all 
past  and  future  demands,  &c."  Upon 
this  submission  the  arbitrators  declared, 
that  having  taken  into  consideration 
the  matters  and  things  which  they 
were  empowered  by  the  submission  to 
take  into  consideration,  they  awarded 
that  the  verdict  for  the  plaintiff  be  in- 
creased to  1287/.  10^.,  with  costs  to 
46/.  10*.,  and  they  concluded  the 
award  thus :  «  And  the'  said  sums  so 
to  be  paid  as  aforesaid,  &c.,  we  do 
award,  order,  and  determine  to  be,  and 
the  same  are  for  all  purposes  to  be 
taken  in  full  satisfaction  of  all  past  and 
future  demands  of  the  plaintiff  against 
the  said  defendants,  for  or  in  respect 
of  the  subject  matter,  or  subject  mat- 
ters of  the  said  cause,  and  all  and 
every  part  thereof."  The  defendants 
moved  to  set  aside  the  award  upon  the 
following  grounds ; — 1st.  Because  the 
arbitrators,  after  hearing  evidence  (as 
stated  in  affidavits  filed)  of  other  inju- 
ries than  those  mentioned  in  the  decla- 
ration, did  not  make  their  award  "  of 
all  matters  in  difference,"  as  submitted 
by  the  reference,  but  confined  it  to  the 
subject  matter  issuing  out  of  the  cause 
of  action  in  this  suit.  2ndly.  Because 
they  did  not  distinguish  in  their  award 
the  sum  allowed  in  the  cause,  from  the 
sum  allowed  for  the  other  matters  in 
difference:  Held,  award  good  under 
the  submission.  Watson  v.  Toronto 
Gas-  Company,  v.  U.  C.  R.  523. 
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Award  exceeding  mbmission,'] — 9. 
Where  bj  a  bond  of  BubmisBion  it  was 
recited,  that  A.  B.  agreed  to  give 
up  his  'stock  in  trade  to  C.  D.,  and  to 
assign  him  all  claims  and  debts  due  in 
respect  thereof,  on  payment  of  such 
sums  as  arbitrators  should  decree ;  and 
the  arbitrators^  appointed  and  awarded 
that  C.  D.  should  pay  a  certain  sum, 
and  also  assure  the  payment  and  re- 
sponsibility of  debts  due  by  A.  B.  on 
account  of  the  said  stock :  Held,  that 
the  award  was  warranted  by  the  sub- 
mission and  was  good.  Fowke  v.  Lis* 
tcTf  Easter  Term,  3  Vic. 

J^ot  disposing  of  verdict  J  Ac.] — 10. 
Where  it  is  the  intention  of  the  parties, 
by  the  submission  of  reference,  to  settle 
aU  matters  finally  between  them,  and 
for  that  purpose  they  give  the  arbitra-% 
tors  power  to  award  upon  the  convey- 
ance to  be  made  between  them,  the' 
amount  of  rent  to  be  paid,  and  the  se- 
curity to  be  taken  therefor :  Held,  that 
an  award  directing  "  all  necessary  deeds 
for  granting,  &c.,  and  for  securing  pay- 
ment of  the  rent  to  be  executed,'' 
without  saying  what  kind  of  convey- 
ances, &c.,  is  bad.  Beatty  v.  Mclnr 
tosh  et  al.,  iv.  U.  0.  S.  259. 

(2),  Rqmgnancy  or  Mistake  in, 

RqmgnancyJi — 1.  An  award  that 
the  defendant  should  pay  the  plaintiflT 
a  certain  sum,  including  the  costs  of 
the  reference,  and  afterwards  directing 
that  each  party  should  pay  half  the 
same  costs,  is  bad  for  repugnancy. 
Shaver  v.  Scott,  Trin.  Term,  7  Wm. 

Mistake  in  initiai  letter  of  one  of 
the  parties'^  names — Atsard/or  a  car- 
tain  sum,  ordering  a  verdict  for  a 
larger  sum."] — 2.  JTip/c/,  that  a  mistake 
in  tne  initial  letters  of  the  name  of  one 
of  the  parties  does  not  invalidate  an 
award ;  and  that  an  award  for  a  cer- 
tain sum,  and  that  a  verdict  should  be 
entered  for  the  said  sum,  naming  a 
larger  sumi  is  good  for  the  smaller  one. 


Charles  v.  Hickson,  Trin.  Term,  3  ft 
4  Vic,  P.  C.  Macaulay,  J. 
[See  a  caee  of  misnomer,  4  infhu] 

Discovery  of  mistake  in  first  award, 
and  execution  of  second — Second  bad.^ 
— 3.  After  an  award  had  been  made, 
the  arbitrators  discovered  that  they 
had  made  a  mistake  in  the  amount 
awarded,  destroyed  their  award  and 
executed  another— the  court  set  the 
second  award  aside.  Benson  v.  Love, 
i.  U.  C.  R.  398. 

Mistake  in  styling  and  naming  par^ 
tiesJ] — 4r.  Where  a  ven^ct  was  taken 
for  the  plaintiff,  subject  to  a  reference 
to  arbitration,  and  die  arbitrator  made 
his  award  in  favor  of  the  defendant ; 
but  in  it,  everywhere  styled  the  plain- 
tiff's christian  name  <<  John,"  instead 
of  "  Patrick," — ^the  court  set  the  award 
aside  and  granted  a  new  trial.  Mo- 
Manmon  v.  McElderry,  Hil.  Term,  6 
Vic. 

Mistake  in  calculating  interest. 1 — 
5.  A  mistake  in  the  calculation  of  in- 
terest was  held  not  to  be  a  sufficient 
ground  to  set  aside  an  award.  Priest- 
man  V.  McDougall,  Tay.  U.  C.  S. 
622. 

(8),  Other  Matters  Belating  to. 
Su  divB.  n.  3 ;  VII.  1. 

Concerning  mfl-cbm.] — 1.  Where 
arbitrators,  to  whom  disputes,  arising 
from  the  overflowing  of  three  acres  ot 
the  plaintiff's  land  by  water  thrown 
back  by  the  defendant's  mill,  were  re- 
ferred, awarded  {linages  to  the  plain- 
tiff for  the  injury,  and  that  the  defen- 
dants should  have  a  lull  M  of  nine  feet, 
and  no  more,  for  their  mill-dam,  pro- 
vided that  the  water  on  the  plaintiff's 
land  was  not  raised  thereby,  and  the 
defendants  raised  their  dam  to  nine 
feet,  and  overflowed  five  acres  more  of 
the  plaintiff's  land:  Held,  that  the 
award  did  not  prevent  his  recovery  of 
compensation  for  such  fiirther  injury, 
anddiat  he  was  entitled  to  damages  fi>r 
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Ae  IO00  of  the  additional  .five  acres. 
Coder  v.  Ransom  et  (zl.y  Trin.  Term 
7  Wm.  IV. 

dm^rucHon  of  award,'] — 2.  Where 
by  the  terms  of  an  award,  made  be- 
tween the  i^ntiff  and  the  defendant, 
inconsequence  of  differences  which 
had  arisen  about  the  defendant's  going 
on  the  plaintiff's  land  to  embank  a 
stream  on  which  the  defendant  had  a 
null,  the  defendant  was  directed  to  pay 
to  the  plaintiff  10/.  a  year,  so  long  as 
he  should  hold,  occupy,  use  and  enjoy, 
ibr  his  own  use  and  benefit,  the  pre- 
mises on  which  he  had  such  occasion 
to  go-*it  was  held,  that  the  payment 
was  to  be  made  every  year,  as  long  as 
the  defendant's  interest  in  the  pre- 
mises continued,  although  he  might  not 
hsye  occasion  to  go  on  the  plaintiff's 
land.  Pickle  v.  Perrint  i.  U.  C.  B. 
387. 

Award  of  different  matters  at  differ* 
ent  times,  under  the  same  submission, 
vdtkin  a  specified  period."}-^.  Where 
in  debt  on  blond,  conditioned  for  the 
performance  of  an  award,  on  a  sub- 
mission of  all  matters  in  difference,  the 
defendant  pleaded  no  award,  and  the 
plaintiff  replied,  setting  out  an  award 
on  one  subject  matter,  for  the  payment 
by  the  defendant  of  a  certain  sum  ol 
money  to  the  plaintiff,  and  averred  that 
the  parties  had  agreed  to  withdraw  all 
but  that  subject  matter  firom  the  con- 
sideration of  the  arbitrators,  and  to  set. 
tie  the  other  matters  in  difference  them- 
selves ;  but  if  they  could  not  settle  the 
other  matters,  then  to  refer  them  back 
to  the  arbitrators,  who,  within  the  time 
for  making  their  award  under  the  sub- 
miision,  awarded  on  the  other  matters 
in  difference  in  favor  of  the  plaintiff 
also,  and  then  set  out  as  a  breach  the 
non-payment  of  the  money  under  the 
sward,  to  which  the  defendant  demur- 
red specially — ^the  court  held  the  first 
award  clearly  good ;  and  semble,  that 
^second  was  go<>d  also.  Babjf  v. 
Dmnport,  u.  U.  C.  IL  65« 


Interest.'] — 4.  Where  an  award 
fixes  no  day  for  the  payment  of  money, 
a  party  suing  for  the  sum  awarded,  is 
not,  as  a  matter  of  right,  entitled  to  in- 
terest Bentleyy.  West/iv.V.CtlBL 
98. 

Award  respecting  real  property — 
Ejectment.] — 5.  An  award  made 
upon  a  question  respecting  real  pro* 
perty,  ezpressly  referred,  is  binding 
upon  the  parties,  so  fares  respects  the 
right  of  either  to  bring  an  ejectment 
against  the  other,  or  to  defend  himself 
against  an  ejectment  Doe  dem,  Mc* 
Donald  V.  Long,  iv.  U.  C.  R.  146. 

[See  also  case  9,  iDfhu] 

Atoards  under  9  Vic.  ch.  37,  and 
10  dr  11  Vic.  ch.  24.]— 6.  In  dealing 
witn  awards  made  under  the  provin- 
cial acts  9  Vic.  ch.  37,  sec.  24,  and 
10  &  11  Vic.  ch  24,  sec.  3,  the  court 
will  be  governed  by  the  ordinary  rules 
of  law  as  applicable  to  awards  made 
between  party  and  party.  CommiS" 
sioMTS^  Public  Works  yf.  Daly  etal., 
vi.  U.  C.  R.  83. 

Consequential  or  direct  damages.]^^ 
7.  The  award  made  by  the  arbitrators 
appointed  under  the  acts  mentioned 
in  the  above  cause  stated  that  they 
awarded  that  the  Commissioners  of 
Public  Works  shojild  pay  to  A.  the 
sum  of,  &c.,  <<  for  the  damage  done  to  ' 
bis  property  in  the  village  of  Milles 
Roches,  by  the  construction  of  the 
Cornwall  Canal."  No  further  par- 
ticulars of  damage  were  stated  in  the 
award.  Affidavits  however  were  fil^ 
by  the  engineers  of  the  public  worln, 
to  shew  that  in  their  belief  the  sum 
awarded  must  have  been  given,  from 
its  amount,  for  consequential,  and  not 
direct  damage,  such  as  the  commis- 
sioners contended  the  arbitrators  could 
alone  award  upon.  Bui,  held  per  Cur., 
that  the  affidavits  nowhere  stated  in 
positive  terms  that  the  commissioners 
had  allowed  for  consequential  d^a- 
ges ;  and  the  award  being  silent  on  the 
subject,  as  it  might  be,  the  court  could 
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not  assume  the  fact  to  be  so,  and  upon 
that  ground  (if  a  valid  one)  set  aside 
the  award.     lb. 

Verdict  or  an  award,  specifying 
the  amount  of  damages  against  one  of 
tiDO  joint  trespassers,  whether  paid  or 
not,  a  bar  against  the  other —  Secus 
— Action  of  debt,^ — 8.  A  verdict  or 
an  award,  specifying  the  amount  of 
damages  against  one  of  two  joint  tres- 
passers, is  in  itself  a  bar,  whether  paid 
or  not,  and  has  the  same  effect  as  a 
satisfaction  by  him  would  have  had,  in 
precluding  any  action  against  his  co- 
trespasser  ;  it  is  therefore  unnecessary 
in  the  plea  to  an  action  of  trespass,  set- 
ting out  the  award  of  the  damages,  to 
aver  that  the  sum  awarded  has  been 
paid.  It  would  be  different,  however, 
in  pleading;  an  award  to  an  action  of 
debt,  in  which  two  are  jointly  bound : 
there,  unless  payment  of  the  award  be 
averred,  it  is  no  bar.  Adams  v.  Ham, 
V.  U.  C.  R.  292. 

Awafd  respecting  real  property,  an 
estoppel  to  parties  concerned^ — 9.  A 
plaintiff  in  ejectment,  who,  before  ac- 
tion, has  submitted  the  question  of  the 
possession  of  the  premises  to  arbitra- 
tion, is  estopped  by  an  award  in  favor 
of  the  defendant.  Doe  dem.  Galbraith 
V.  Walker,  Easter  Term,  2  Vic. 


V.  Setting  aside   Award,  Judg- 
ment, OR  Verdict  thereon. 

tSee  divB.  II.  4,  9;  111(2),  passim; 
.  IV(2),3,4,8upra5  VI(1),  7;VIL 
3;  Vni.  Tinfra. 

General  principle."] — 1.  The  court 
will  hot  intend  matter  for  the  purpose 
of  setting  aside  an  award  ;  such  matter 
must  be  shewn  affirntatively.  Tracey 
V.  Hodgest,  vii.  U.  C.  R.  5. 

Setting  aside  award,  when  original 
not  produced,"] — 2.  Where  on  an  ap- 
plication to  set  aside  an  award,  it  was 
sworn  that  the  original  was  in  the  pos- 
session of  the  plaintiff's  attorney,  who 


refused  to  give  it  up^a  rule  nisi  was 
granted,  which  was  afterwards  made 
absolute,  on  the  production  and  veri- 
fication of  the  copy  of  the  award  served. 
Steen  v.  Glass,  Mich.  Term,  1  Vic. 

Notice  to  produce  evidence — In- 
sufficiency of  time. ]^ 3.  On  a  refer- 
ence to  arbitration,  afler  the  arbitrators 
and  umpire  had  heard  the  plaintiff's 
witnesses,  the  defendants  refused  to 
give  their  evidence,  and  the  arbitrators 
appointed  by  them  would  not  concur  in 
the  award.  The  umpire, .in  conse- 
quence, gave  notice  to  tlie  defendants 
to  produce  their  witnesses,  but  the  time 
which  he  gave  for  their  production  vms 
so  short  that  the  defendants  could  not 
bring  them  before  him,  and  he  made 
his  award  on  the  evidence  which  he 
had  already  heard.  The  court  held, 
that  the  notice  to  the  defendants  did  not 
give  them  sufficient  time,  and  therefore 
set  the  award  aside.  Proudfoot  v. 
Trotter  et  al.,  Trin.  Term,  4  &  5  Vic. 

Form  of  rule  to  set  aside,  ataard,] — 
4.  The  court  discharged  a  rule  for  set- 
ting aside  an  award — first,  because  it 
was  not  stated  that  the  rule  was  drawn 
up  on  *^  reading  the  award  ^"^^  and 
secondly,  because  the  alleged  defects 
in  the  award  were  not  sufficiently 
pointed  out.  Grand  River  Naviga^ 
tion  Company  v.  McDougall  et  al., 
i.  U.  C.  R.  255. 

[See  13  and  14,  infra.] 

Miscarriage  of  notice.] — 5.  Where 
the  plaintiff's  attorney  had  attended  a 
meeting  of  arbitrators,  and  they  made 
their  award — the  court  refused  to  set 
aside  the  same  upon  the  ground  that 
the  plaintiff  had  not  attended  to  give 
his  evidence  agreeably  to  the  provision 
in  the  rule  of  reference,  from  the  mis- 
carriage of  a  notice  sent  to  him  by  his 
attorney  for  that  purpose,  and  although 
the  decision  of  the  arbitrators  proceed- 
ed principally  upon  the  evidence  of 
the  defendant.  M^Dougal  v.  Camp^ 
Tay.  U.  C.  R.  108. 
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When  either  party  unfairly  treat" 
ed.] — 6.  Altkougb  the  court  are  bound 
not  to  set  aaide  an  avrard  on  the  merits, 
yet  they  will  interfere  when  they  see 
that  either  party  has  not  had  an  oppor- 
tunity o(  explaining  or  examining  into 
the  whole  matter  submitted.  Small 
T.  Rogers,  Hil.  Term,  4  Vic, 

Motion.'] — 1.  Whenever  a  certain 
fact  is  relied  on  to  set  aside  an  award, 
that  fact  must  be  distinctly  sworn  to, 
and  if  denied,  the  denial  is  conclusive. 
Slack  V.  McEathron,  iii.  U.  G.  R.  184. 

Setting  aside,  on  affidavit  of  merits,'] 
—6.  The  court  will  not  set  aside  an 
award  upon  an  affidavit  of  merits,  ex- 
cept upon  manifestly  clear  and  strong 
(founds.  Scobell  v.  Gilmaur,  v.  U. 
C.  R.  48. 

Statute  9  Vic.  ch.  37, mdlO^ll 
Vic  ch.  24.] — 9.  The  time  given  by 
the  statute  within  which  to  move  to 
Bet  aside  awards  under  these  acts — 
viz.,  one  year — extends  to  Upper  as 
well  as  Lower  Canada.  Commission- 
ersof  Public  Works  v.  Daly  et  al.,  vi. 
U.  C.  R.  33. 

When  court  vrillnot  interfere  toset 
aside  award.] — 10.  Where  mere  is  no 
provision  in  an  order  of  reference  at 
Nisi  Prius  to  make  it  a  rule  of  court — 
the  court  will  not  set  aside  the  award. 
CumnUng  v.  Allen,  Tay.  U.  C.  R. 
369. 

Ariitrators  not  wishing  award  to  be 
ddiveredtill  costsofil  bepaid.l^ll. 
The  court  refused  to  set  aside  an  award 
on  the  ground  that  the  arbitrators  had 
desired  it  not  to  be  delivered  until  the 
costs  for  making  it  were  paid,  Gee  v. 
Attwood,  Tay-  U.  C.  R.  150. 

Refusal  to  set  aside  jtidgment  on 
o^card,  ttoo  terms  having  elapsed.] — 
12.  Where  in  trespass  to  personal 
property,  and  0everal  pleas  pleaded,  a 
verdict  was  taken  for  the  plaintiff  by 
consent,  subject  to  be  reduced  and  a 
verdict  entered  for  the  defendant  by 
the  avTtrd  of  the  arbitrators,  and  the 
vbitrators  made  their  award  detmnin- 


ing  the  cause  in  favour  of  the  plaintiff, 
and  that  the  verdict  should  be  reduced 
to  7/.  10s. — ^the  courts  ailer  a  lapse  of 
two  terms,  refused  to  set  aside  the 
judgment  on  the  award  on  the  ground 
that  the  award  was  void,  as  it  did  not 
dispose  of  the  issues  in  the  cause  ; 
and  also  held,  that  the  application  v^s 
made  too  late.  Wood  v.  Moodie  et  aim 
ui.  U.  C.  R.  79. 

Jfecessary  statement  in  rule  nisi, 
for  setting  aside  award  ] — 13.  In  the 
rule  nisi  for  setting  aside  an  award  it 
must  be  stated  that  the  rule  is  drawn 
up  "  on  reading  the  atoard  or  copy 
of  it.'*^  The  omission  of  these  words 
is  fatal.  Wilkins  v.  Feck,  iv.  U.  G. 
R.  263. 

Objection  to  rule  nisi  for  setting 
aside,  how  answered] — 14.  The  ob- 
jection to  the  rule  nisi  for  setting  aside 
the  award  that  it  is  not  drawn  up  '^  on 
reading  the  award^^  is  well  answered 
by  shewing  that  among  <'  the  affidavits 
and  papers  fUedy  on  reading  which 
the  rule  was  drawn  up,  there  was  a 
copy  of  the  award  verified  by  affidavit. 
Tracey  v.  Hodgest,  vii.  U.  C.  R.  5. 

Verdict.] — 15.  Where  a  party  ob- 
tains a  verdict  upon  an  award,  the 
court,  upon  a  motion  against  the  ver- 
dict, will  go  into  the  merits  of  the 
award.  ThirkeU  v.  Strachan,  iv.  U. 
C.  R.  136. 


VI.  Enforcing  Award. 

(1),  By  Attachment, 

(2),  By  Action — Pleadings  and  Evi^ 
dence  therein. 


(1.)  By  Attachment. 

See  Escape,  11,  12,  13,  14,  15.— 
Practice,  II.  39, 42. 

Service  of  Papers.] — 1.  In  order 
to  bring  a  party  into  contempt  for  not 
paying  money  pursuant  to  an  award, 
the  original  rule  and  other  papers 
should  be  shewn  at  the  same  time  as 
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the  copies  are  served.    Kent  v.  Sum- 
ner, Trin.  Term,  11  Geo.  IV. 

ISembU:  That  personal  servicei  even  of  a 
rule  for  an  attachment,  may  be  dispensed  with 
when  there  is  no  otker  remedy ,  In  re  WhaUyt 
xiv.  M.  &  W.  731.  Contra:  WWeimon  v. 
Penmn^fon,  6  Dow.  P.  C.  183,  in  the  Com- 
mon Pleas.] 

M(^ionfarJ] — 2.  In  moving  for  an 
attachment  for  non-payment  of  money, 
pursuant  to  an  award,  it  must  appear 
distinctly  by  the  affidavit  that  the  de- 
mand was  not  made  too  soon.  Baines 
V.  McMartinf  Easter  Term,  6  Wm. 
IV. 

3.  Where  an  attachment  is  moved 
for  the  non-performance  of  an  award 
made  by  an  umpire,  it  must  be  shewn 
how  the  umpire  was  appointed,  and 
his  appointment  must  be  in  writing. 
Carpenter  v.  Vanderlip,  Easter  Term, 
3  Vic. 

Rule  not  abmlute  in  first  instances] 
—4.  The  court  will  not,  upon  a  first 
motion,  grant  a  rule  absolute  for  an 
at&chment,for  non-performance  of  an 
award,  although  the  party  consents  by 
his  counsel.  Stewart  v.  Crawford, 
Tay.  U.  C.  R.  664. 

Affidavit  for.] — 5.    An  affidavit  for 

an  attachment  on  an  award,  is  bad,  in 

not  denying  payment  of  any  part  of 

the  sum  demanded.  Maaecar  v.  Cham- 

'bers  et  al.,  iv.  U.  C.  E.  171. 

Against  executors.l — 6.  Where  in 
an  action  against  executors,  they  sub- 
mitted to  arbitration,  with  a  proviso  in 
the  submission  that  the  submission 
should  not  be  taken  as  an  admission  of 
assets,  and  the  arbitrators  awarded  that 
they  should  pay  a  certain  sum,  with- 
out stating  that  they  had  assets — a  rule 
for  an  attachment  against  them  for  non- 
payment, was  refused.  Gilbert  v. 
Simpson  et  al.,  Mich.  Term,  7  Vic, 
P.  C.  Jones,  J. 

Attachmefnt  refund  for  nan-per- 
formance of  an  award  made  in  favor 
of  a  person  in  his  representative  char- 
acter, affidamU  Viewing  that  it  was 


inhisownright.] — 1.  Where  a  plain- 
tifi,  having  two  actions  pending,  one  in 
a  representative  character  and  the 
other  in  his  own  right,  referred  both  to 
arbitrators,  who  were  to  make  their 
award  by  a  certain  day,  or  appoint  an 
umpire  in  writing,  and  the  arbitrators 
not  being  able  to  agree,  appointed,  but 
not  by  writiag,  an  umpire,  who  made 
an  award,  which  the  arbitrators  adopt- 
ed and  published  as  their  own  before 
the  time  limited  for  making  the  award 
had  expired,  and  awarded  thereby  a 
sum  of  money  to  the  plaintiff,  in  his 
representative  character-^the  court, 
on  affidavits  of  the  umpire  and  of  the 
arbitrators,  that  the  money  was  intend- 
ed for  the  plaintiff*  in  his  own  rigkt, 
refused  to  grant  an  attachment  for  non- 
payment of  the  sum  awarded,  and 
ailerwards  on  motion  set  the  award 
aside.  Dennison  v.  Sandford,  iii.  O. 
S.  379. 

(2),  By  Action — Pleadings  and  Evi-- 
dence  therein* 

See  divs.  11.  2 ;  IV(3),  3.  nipra. — 
Pleading,  III.  2;  V.  4. — ^Vari- 
ance, 2. — ^Venub,  1. 

Form  of  action.]—!.  Where  a 
plaintiff*  has  been  awarded  a  certain 
sum  of  money,  in  accordance  with  the 
terms  of  an  instrument  under  seal,  for 
the  non-payment  of  such  award,  the 
plaintiff*  should  sue  in  covenant ;  he 
cannot  sue  in  assumpsit,  unless  some 
new  consideration  apart  from  the  writ- 
ten instrument  can  be  proved.  The 
fact  that  the  valuation  took  place  on  a 
day  later  than  at  first  agreed  upon  in 
the  written  instrument,  makes  no  differ- 
ence in  the  form  of  action  that  should 
be  brought.  Tait  et  al.  v.  Atkinson, 
iii.  U.  C.  R.  152. 

Debt  on  award — Concwrreni  acts^ 
— ^2.  In  debt  on  award  that  the  de- 
fendant should  pay  to  the  plaintiff*  149^ 
on  a  day  mentioned,  and  that  the  plain- 
tiff* should  deliver  up  a  house  in  his 
possession  to  the  defendant  on  the 
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same  day:  UMy  that  these  were  con- 
current acts,  and  that  the  plaintiff  must 
aver  a  readiness  to  perform  his  part. 
Baker  v.  Booths  Dra.  Rep.  68. 

Action — Pha — Replication.'] — 3. 
If  it  be  awarded,  as  in  the  last  case, 
that  one  party  shall  pay  money,  and 
the  other  shall  deliver  up  premises  on 
a  certain  day,  in  an  action  for  the 
money  it  is  sufficient  to  aver  readiness 
to  deliver  up  the  premises,  and  vice 
versa ;  and  where  to  a  plea  that  the 
defendant  demanded  the  award  from 
the  arbitrator  on  the  5th  of  February, 
the  plaintiff  replied  a  publication  and 
notice  of  the  award  on  the  6th,  (the 
day  when  the  award  was  to  be  made), 
the  replication  was  held  good.  Baker 
V.  Bwthy  ii.  0.  S.  373. 

Sufficiency  of  breach  in  a  declaraiion 
on  an  award-j—At.  A  breach  in  a 
declaration  for  the  payment  of  money 
on  or  before  a  certain  day,  that  the 
money  was  not  paid  on  that  day,  is 
sufficient  on  general  demurrer,  and  it 
ii  not  necessary  to  aver  notice  of  an 
award.  Turner  v.  Ahoay.  Hil.  Term, 
6  Wm.  IV. 

Debt  on  bond — Conclusion  of  plea 
fating  forth  legal  grounds  of  objec- 
tion— Assignment  of  two  breaches  in 
T^Kcaition.^  —  5.  fn  debt  on  bond, 
conditioned  to  perform  an  award,  a 
plea,  setting  forth  mere  legal  grounds 
of  objection  and  concluding  to  the  coun- 
try, is  bad ;  and  if  there  be  two  sepa- 
rate parts  in  the  award,  matter  which 
only  answers  one-  part  cannot  be 
pleaded  in  bar  of  both ;  and  if  two 
breaches  be  assigned  in  the  replica- 
tion, it  wQl  be  sufficient  on  general 
demurrer  if  one  only  be  supported. 
Boydet  aL  v.  Durand,  Easter  Term, 
6  Wm.  IV. 

Declaration  averring  atoard  made 
on  day  appointed— Plea^  no  award — 
MqidicaHon  varying  from  declaration 
« to  timeJ] — 6.  Where  to  a  declaration 
in  debt  on  a  sabmission  bond,  with  an 
averment  that  the  award  was  made  on 


the  day  appointed,  the  defendant 
pleaded  «  no  award,"  and  the  plaintiff 
replied  an  award  within  the  time — ^to 
wit,  on  a  day  and  year  different  from 
the  year  stated  in  the  declaration — the 
replication  was  held  sufficient  on  gen- 
eral, though  it  would  have  been  bad 
on  special  demurrer.  Judge  v.  Judge 
Mich.  Term,  2  Vic. 

Declaration  by  Kingston  Bank 
Commissioners,  under  10  Geo.  IV.  ch. 
7,  on  an  award — Insufficiency  of 
Areacife.]-7.  Where  in  debt  on  an  award 
made  in  favor  of  the  Kingston  Bank 
Commissioners,  under  the  lOGreo.IV* 
ch.  7,  the  plaintiffs  in  their  declaration 
set  out  an  award  that  the  defendant 
should  pay  900/.  in  bilh  or  notes  oiihe 
bank,  or  bank  certificates,  or  orders  for 
stock  by  a  certain  day ;  and  assigned 
as  a  breach  that  the  defendant  had  not 
paid  in  the  terms  of  the  award,  but  did 
not  negative  pa3rment  in  money:  the 
declaration  was  held  bad  on  general 
demurher.  Kingston  Bank  Commis* 
sioners  v.  Dalton,  Easter  Term,  3  Vic. 

Husbatid  and  wife — Alimony--^ 
Pleadings,] — 8.  Where  in  an  action 
on  a  bond  for  the  performance  of  an 
award,  a  count  set  ont  the  intention 
of  the  plaintiff's  daughter  and  her  bus. 
band,  the  defendant,  to  live  separate ; 
that  it  was  submitted  to  arbitrators  to 
settle  the  amount  of  an  allowance  to 
be  paid  to  her  in  lieu  of  alimony,  &c.« 
upon  the  plaintiff  entering  into  such 
security  as  should  be  deemed  proper 
to  indemnify  her  husband,  &c.,  and 
the  plaintiff  should,  when  the  award 
was  made  known,  enter  into  such 
secunty;  that  the  condition  of  the 
bond  was  to  pay  the  defendant's  wife 
what  should  be  awarded,  upon  the 
plaintiff  entering  into  such  security, 
assigning  for  breach  that  the  award 
had  fixed  the  amount  at  50/.,  payable 
quarterly  thenceforward,  co^lmencing 
from  the  day  of  her  departure  from  her 
husband  (a  day  in  point  of  fact  ante- 
cedent to  the  submission),  averring 
that  the  plaintiff  did  af^erwarda,  by  hia 
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deed,  &tc.,  covenant  to  indemnify,  &c.;  the  performance  of  an  award  upon  the 
that  although  the  plaintiff  afterwards  plea  of  non  est  factum  and  subsequent 
tendered  the  said  covenant,  and  ex-  '        ''*         l-    «^^^i^-  -i- -.-i«- 

hibited  the  bond  and  award  (without 
any  profert  of  the  covenant),  and  de- 
manded the  sum — to  wit,  62/.  10*. — 
being  one  year  and  one  quarter  from 
6th  September  1822,  being  the  day  of 
the  separation,  &c.,  due  on  the  award 

refusal  of  payment — ^the  count  was 

held  good  upon  special  demurrer,  ob- 
jecting to  it  as  inconclusive,  having  a 
retrospect  not  warranted,  and  wanting 
profert  of  the  covenant. 

A  second  count,  omitting  the  state- 
ment of  notice  of  the  award  and  a  re- 
quest to  pay,  also  held  good. 

A  third  count,  assigning  for  breach 
that  the  plaintiff  offered  to  enter  into  any 
security  that  might  be  deemed  proper 
to  indenmify,  &c.,  yet  that  the  de- 


suggestion  of  breaches  by  the  plaintiff, 
to  prove  the  bond  and  submission  set 
out  upon  the  record  and  an  award 
tallying  with  it ;  and  if  the  defendant 
propose  to  object  to  matter  apparent 
upon  the  face  of  the  record,  he  should 
pray  oyer  and  demur.  Lossing  v. 
Homed,  Tay.  U.  C.  R.  291. 

Proof  of  submission,']  — 11.  In  a 
declaration  in  debt  on  an  award  under 
bonds  of  submission,  it  is  necessary  to 
shew  a  mutual  submission  and  to  prove 
the  bonds  executed  by  all  the  parties ; 
but  where  the  defendant  in  the  course 
of  the  trial  of  the  cause  allowed  a  cre- 
dit to  be  given  to  him  without  objec- 
tion for  money  paid  on  the  award,  it 
was  held  that  he  could  not  afterwards 


fendant  refused  to  accept  anything  at  urge  as  a  ground  of  nonsuit  that  the 
all  therein  (without  stating  a  tender  of  plaintiff  had  not  proved  his  own  exe- 
covenant),  also  held  sufficient,  upon  [  cution  of  the  bond  of  submission. 
the  ground  that  the  defendant's  re/w«z/  Skinner  v.  Holcomb,  Easter  Term,  5 
to  accept  anything  at  all  dischai^ed 
the  plaintiff  from  making  such  tender. 
Beadey  v.  Stegman,  Tay.  U.  C.  R. 
685. 


Vic. 

D^ — Seven  pleas  objecting  to  va-^ 
lidity  of  award,'] — 12.  To  an  action  of 
debt  on  a  bond  for  the  non-performance 


Covenant— Plea,  that  defendant  ^^  ^^  ^^^^  ^^  defendant  pleaded 
offered  security  by  bond^omUttng  to  ^^^n  different  pleas  (set  out  in  the  re- 
make  profert.]  —  9.    Where  m  co- ,  ^.^.^    ymo\s»  objections  to  the 

venant  for  not  performing  aoawaid,!;;^.^/.^^^^^^^^^^^^^^^^^^^ 

the  plaintiff  set  out  a  submission  and  ^^  j^^„rrer,all  the  pleas  bad.  TitJde 
the  covenant  of  the  partes,  that  be ,  ^  ^^^^  ^^  u.  C.  R.  168. 
against  whom  the  award  should  be 

made  should  find  security  for  payment  pj^  ^j  ^  aioard^Insufficiency 
of  the  sum  awarded,  and  the  plaintiff  ^  ]_i3,  j^    debt  on    a    submission 

then  averred  that  an  award  was  made  Kond,  conditioned  to  abide  by  the 
against  the  defendant,  who  had  neither !  ^v^ard  of  certain  arbitrators  named,  or 
secured  nor  paid  the  money,  and  the  ^^  umpire  indifferently  chosen  be- 
delendant  pleaded  that  he  had  offered  t^g^n  the  parties,  a  plea  that  the  ar- 
security  by  bond  which  the  plaintiff  bitrators  did  not  make  any  award,  nor 
refused,  but  omitted  to  make  profert  jid  a^y  umpire  "duly"  appointed  make 
of  the  bond, — the  plea  was  held  bad  ^^^^  award  according  to  the  condition, 
on  special  demurrer,  for  the  omission,  ^^g  |^g|j  \^  q,i  special  demurrer. 


«-..  speci , 

O^  Grady  v.  McDonelly  Easter  Term, 

4  Vic. 

Proof  upon  the  plea  of  non  est 
factum.]— 10.  It  seems  sufficient  in 
an  action  upon  a  bond  conditioned  for 


was  held  bad  on  special  demurrer. 
Crohn'  v.  Hoggan,  Easter  Term,  7 
Vic. 

[The  plea  of  ''  no  award ''  means  no  valid 
award.  Dnutr  y,  Stamfidd,  xiv,  M.&W. 
822.] 
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AuHJord  to  he  made  in  toriting — 
Pies,  that  arbitrators  did  riot  make 
mffttrd  in  writing  under  their  hanck.'] 
—  14.  In  debt  on  a  bond  condition- 
ed to  perform  the  award  of  arbitrators 
intmtingf  a  plea  that  they  did  not 
make  any  award  in  vxriting  under  their 
hands,  was  held  bad  on  special  de- 
miurer.  Baby  v.  Davenport,  Hil. 
Term,  7  Vic. 

Pleading  set-off"  to  action  on  sulh 
mission  bondJ] — 15.  A  set-off  of  a 
sum  certain  may  be  pleaded  to  a  de- 
claration in  debt  on  a  submission  bond 
assigning  as  a  breach  the  non-payment 
of  a  sum  certain  awarded  to  the  plain- 
tiff. Linford  v.  Musgrove,  Hil.  Term, 
7  Vic. 


Pleadings — Mistake  in  name  of 
arbitrator.} — 16.  The  effect  of  a  re- 
pugnancy in  a  replication,  setting  out 
an  award  to  the  submission  set  out  on 
oyer,  as  regards  the  name  of  the  arbi- 
trator. See  Tewsley  y,  Dunlop  et  al., 
i.  U.  C.  R.  138. 

Plea  of  performancey  replication 
denying  it  only  by  inference '\ — 17. 
Where  to  debt  on  an  arbitration  bond, 
the  defendant  pleaded  performance, 
and  the  plaintiff  replied,  setting  out  the 
award,  which  was  for  payment  by  the 
defendant  of  a  debt  due  \o  A.  B.  by  the 
plaintiff  and  the  defendant  as  copart- 
ners, that  the  plaintiff  was  forced  and 
obliged  to  pay  the  debt  due  to  A.  B., 
but  did  not  shew  otherwise  than  by 
inference  that  it  had  not  been  paid  by 
the  defendant,  the  replication  was  held 
bad  on  special  demurrer.  Lymbumer 
V.  Jfortony  i.  U.  C.  R.  485. 

Averments,  when  by  submission 
the  award  is  not  directed  to  be  made 
and  delivered  urithin  a  certain  time  ] 
18.  Where  the  submission  does  not 
require  the  award  to  be  made  and 
ready  to  be  delivered  within  a  certain 
time,  it  is  not  necessary  to  aver  that 
the  award  was  made  within  a  reason- 
able time;  neither  is  it  necessary  to 
aver  notice  of  the  award  to  the  plain- 
tifi.  ^dams  v.  Ham^  v.  U.  C.  R.  292. 1 


Grounds  for  nonsuit. ^ — 19.  A  va- 
riance in  the  names  of  arbitrators  as 
stated  in  the  declaration,  the  agree- 
ment and  award,  is  no  ground  of  non- 
suit. Bentley  v.  West,  iv.  U.  C.  R. 
98. 

Withdraund  of  some  of  the  matters 
submitted^  Submission  by  parol. ']'-20. 
Where  in  debt  on  a  bond,  the  plain- 
tiff declared,  reciting  a  submission  by 
bond,  and  that  under  the  bond  the  ar- 
bitrators had  made  an  award  upon  one 
of  the  matters  in  difference,  the  other 
matters  having  been  by  consent  of  the 
parties  withdrawn  from  their  consider- 
ation, and  that  aflerwards  the  other 
matters  having  been  digain  submitted, 
the  arbitrators  made  an  award  in  favor 
of  the  plaintiff,  and  the  defendant  plea- 
ded '^  no  such  submission"  and  **  never 
indebted,"  and  at  the  trial  the  plaintiff 
proved  the  parol  submission  but  did 
not  produce  the  bond,  and  the  point 
was  reserved  for  the  defendant  to 
move  upon  that  objection — ^the  court, 
on  motion  for  a  new  trial  (the  verdict 
being  in  accordance  with  the  justice 
of  the  case),  refused  to  interfere. 
Babyy,  Davenport ,  iii.  U.  C.  R.  13. 


VII.  Costs. 

See  Costs,  1(1),  5,  6. 

CostSy  how  recoverable.]  1 .  Where  a 
cause  was  referred  to  arbitration,  costs 
to  abide  the  event,  and  the  arbitrators 
having  made  no  award  the  parties 
agreed  to  refer  the  cause  to  any  judge 
of  the  district  court  who  should  first 
come  to  Perth ;  and  a  district  court 
judge  having  come  there,  heard  the 
evidence,  and  awarded  that  the  plain- 
tiff in  that  cause  had  no  cause  of  action, 
and  that  judgment  should  be  entered 
for  the  defendant:  Held^  that  the 
award  was  good,  and  that  the  defen- 
dant might  maintain  assumpsit  for  the 
taxed  costs  of  the  cause,  and  was  not 
obliged  to  enter  judgment.  Hale  v. 
Mathisonf  iii.  0.  S.  78. 
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Costs  for  delay.'] — 2.  Where,  owing 
to  the  misconduct  of  a  party  to  a  refer- 
ence,  arbitrators  do  not  make  an 
award,  but  an  award  is  made  by  an 
umpire,  costs  will  not  be  granted  to 
the  other  party  on  a  summary  appli- 
cation under  the  clause  in  the  rule  of 
reference,  "  that  if  either  party  shall 
by  affected  delay  or  otherwise  wilfully 
prevent  the  arbitrators  or  umpire  from 
making  their  award,  he  shall  pay  such 
costs  to  the  other  as  the  court  shall 
think  reasonable  and  just."  Proud- 
foot  V.  Trotter  et  a/., i.  U.  C.  R.  398. 

Coats  on  setting  aside  atoard.] — 3. 
Where  an  award  is  set  aside  for  irreg- 
ular proceedings  on  the  part  of  the 
arbitrators,  such  as  the  examination  of 
witnesses  in  the  absence  of  the  parties, 
it  will  be  set  aside  without  costs. 
Campell  v.  Boulton,  Mich.  Term.  6 
Yic.  P.  C.  Jones  J. 


YIII.  Miscellaneous  Matters. 

See  Costs,  IV(1),  passim. — Judg- 
ment, 21,  et  seq. — Trespass,  II. 
32. — ^Waiver,  5. 

Notice  of  time  of  sitting  of  arU' 
iratorsJ] — 1.  Where  a  cause  has  been 
referred  by  the  court  to  arbitration, 
notice  of  the  time  of  the  sitting  of  the 
arbitrators  must  be  given  to  the  attor- 
ney in  the  cause.  AUan  v.  Broum, 
Tay.  U.C.R.460. 

Time  to  raise  objections  to  award,] 
2.  It  is  too  late  to  object  to  an  award 
after  a  lapse  of  four  tenns  from  the 
publication  and  an  attachment  granted 
for  non-performance.  Crooks  v.  Chis- 
hdm  et  al.,  HU.  Term,  5  Wm.  IV. 

[Proper  time  to  move  against,  lee  caae 
numbered  5,  infra. 

Jttoard  made  in  course  of  a  cause — 
Stay  of  proceedings.] — 3.  An  award 
made  in  the  course  of  a  cause  does 
not  operate  as  a  s!ay  of  proceedings; 
and  if  the  plaintiff  proceed  and  the  de- 
fendant rely  upon  the  award,  he  must 


plead  puis  darrein  continuance.    Fido 
V.  Woody  Easter  Term,  2  Vic. 

Court  taill  not  inquire  into  grounds 
on  which  award  made, '\ — 4.  The  court 
will  not  inquire  into  the  grounds  on 
which  an  award  has  been  made,  even 
although  it  be  suggested  that  the  arbi- 
trators have  opened  a  final  judgment 
of  a  competent  court  under  a  submis- 
sion in  the  common  form,  if  it  does  not 
clearly  appear  that  they  have  opened 
the  judgment  or  gone  into  its  merits. 
McLevy  v.  Vandecatj  Easter  Term, 
7  Vic. 

Time  for  moving  against  award 
after  verdict, ]~*5.  W  here  a  verdict  has 
been  taken,  subject  to  a  reference  to 
arbitration,  the  court  will  not,  unless 
under  very  peculiar  circumstances, 
allow  the  award  to  be  moved  against 
on  a  day  subsequent  to  the  first  four 
days  of  the  term  afler  it  was  made. 
Campbell  et  al.  v.  CameroUf  i.  U.  C. 
R.  20. 

Submission  of  all  causes  of  action — 
Subsequent  actiofh — Material  issue.] 
6.  Where  the  plaintiff  and  the  defen- 
dant submit  to  arbitration  all  causes  of 
action,  and  an  award  is  given,  and  the 
plaintiff  afterwards  sues  the  defendant 
for  a  cause  of  action  not  brought  be- 
fore the  arbitrators,  upon  the  ground 
that  at  the  time  of  tbe  submission  the 
plaintiff  had  no  knowledge  of  its  hav- 
ing accrued,  an  issue  tendered  as  to 
the  fact  of  such  knowledge  is  material. 
Lusty y.  VanVolkenburgh/i.U.C.R. 
214. 

Interested  witness  —  Efect  on 
award.] — 7.  When  arbitrators  admit 
the  testimony  of  a  witness  who  has  a 
distinct  interest  in  the  matters  in  dis- 
pute, and  afterwards  award  in  favor 
of  the  party  in  whose  behalf  the  wit- 
ness was  examined,  the  submission  to 
arbitration  containing  no  consent  to  the 
examination  of  the  parties  interested, 
the  award  will  be  set  aside.  Davisy. 
Birdsdly  et  al.  ii.  U.  C.  R.  199. 

Calling  in  umpire — Adopting  Mm 
qpinum^— «^t<^arciL]— 8.  Where  arbitia* 
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ton  disagree  in  some  of  the  items  of 
the  account  referred  to  them,  and  dur- 
ing the  investigation  call  in  an  umpire 
to  give  hi8  opinion  on  such  itenis^  and 
subsequently  adopt  that  opinion  as 
their  own,  it  is  not  necessary  that  the 
umpire  should  sign  the  award.  Cay- 
ley  tt  a/.  In  re,  iii.  U.  C.  R,  124. 

Attorney  appointed  to  receive  money 
under  award  —  Power  to  substitute 
another  \ — 9.  Where  money  by  the 
award  is  to  be  paid  to  the  plaintiff  or 
to  the  plaintiff's  attorney,  the  attorney 
cannot  substitute  another  attorney  un- 
der him  to  receive  the  money.  Mcae" 
ear  V.  Chambers  et  al.  iv.  U.C.R.  171. 

Afidamt  of  execution  of  au>ardJ\ — 
10.  The  affidavit  proving  an  award 
must  shew  that  it  was  executed  within 
the  time  limited  by  the  submission. — 
Heather  v.  Wardnan,  iv.  U.  C.  R. 
173. 


ARGUMENTATIVENESS  IN 
PLEADING. 

See  Pleading,  I. 


ARMY. 


See  Secvritt  for  Costs,  5. 

Action  against  colonel  of  a  regi- 
^et^r^  Question  for  jury.'] — 1.  In  an 
action  by  a  contractor  against  the  col- 
onel of  a  regiment  for  clothes  made  for 
his  men,  it  should  be  left  to  the  jury 
whether  the  credit  was  given  to  the 
government  or  the  defendant.  Mc- 
Elderry  v.  Baldwin^  Mich.  Term,  3 
Vic. 

Action  by  an  officer  against  the  pay- 
matter  for  his  pay,'] — 2.  An  action 
cannot  be  maintained  by  an  officer 
tt^nst  the  paymaster  of  his  regiment 
^  the  amount  of  his  pay,  where  the 
paymaster  is  directed  not  to<  pay  it 
over  by  the  commanding  officer.  El- 
ivitt  V.  HaU,  Hil.  Term,  2  Vic. 


Liability  of  officers  for  debts  con^ 
tracted  by  messman.'] — 3.  The  officers 
of  a  regimental  mess  are  not  liable  for 
debts  contracted  by  their  messman 
without  their  authority.  Sutherland 
et  al.  V.  Sparke  et  aL,  Hil.  Term,  4  Vic. 


ARREST. 

jS^e  Capias  ad  respondendum. 
Capias  ad  satisfaciendum. 
Malicious  Arrest. 


I.  Affidavit  to  hold  to  Bail. 
II.  Privilege  and  discharge  from. 
III.  Second  Arrest,  and  Arrest 

ON  alias  writs. 
rv.  Other  Matters. 


I.  Affidavit  to  hold  to  Bail. 

See  Constable,  3,  5.— Escape,  10. 
Malicious  Arrest,  2,  3, 4. 

Insufficiency  of  where  debt  is  on 
bond.] — 1.  An  affidavit  to  hold  to 
bail,  stating  <<that  the  defendant  is  in- 
debted to  the  plaintiff*  upon  a  certain 
bond  or  obligation,''  is  insufficient. 
Prior  V.  J^elson,  Tay.  Rep.  230, 

[Se0  Caw  V.  McVeight  infra  28.] 

For  use  and  occupation^} — 2.  An 
affidavit  stating  'Uhat  the  defendant 
was  indebted  to  the  plaintiff  in  the 
sum  of  50/.  for  the  use  and  occupation 
of  a  certain  tenement,"  held  sufficient. 
Ferguson  v.  Murphy,  Tay.  U.  C.  R. 
271. 

Deponenfs  name  not  Ht  forth  at 
feng^.]— 3.  The  court  set  aside  an 
arrest,  the  affidavit  to  hold  to  bail  not 
setting  forth  the  deponent's  name  in 
words  at  length.  Richardson  v.  J^arth^ 
ropeyT^y.  U.  C.  R.  452. 

[See  Wutover  v.  Bumhamt  infra  29.] 

Affidavit  on  special  case — Using 
toords  of  the  statute*] — 4.  Where  a 
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person  had  been  arrested  under  a 
judge's  order,  the  court  did  not  con- 
sider it  necessary  to  make  use  of  the 
precise  words  pointed  out  by  the  sta- 
tute. Bardon  v.  Catadellf  Tay.  U.  C. 
R.  669. 

5.  The  affidavit  to  arrest  on  special 
case  requiring  the  sanction  of  a  judge 
to  the  issuing  of  the  writ,  need  not 
follow  the  form  prescribed  by  the  act, 
that  form  of  affidavit  being  only  consi- 
dered necessary  in  matters  of  debt, 
when  the  creditor  may  sue  out  the 
capias  as  of  right.  Neven  v.  Butch- 
arty  vi.  U.  C.  R.  196. 

On  a  pnmUwry  note^ — 6.  An 
affidavit  to  hold  to  bail  upon  a  promis- 
sory note  must  state  it  to  be  << payable." 
Smith  V.  Sullivan,  Tay.  U.  C.  R.  778. 

[Upheld  in  Andrun  ▼.  RUdiU,  in^  8. 
Alao,  we  cases,  22,  33|  43  infrt.] 

What  twrda  do  not  satisfy  the 
gtatute,"]^! .  In  an  affidavit  to  hold  to 
bail,  the  statute  is  not  satisfied  by  the 
words  *'  that  the  plaintiff  had  reason  to 
believe  that  the  defendant  was  about 
to  depart  this  province  without  paying, 
&c."  Choate  v.  Stevens^  Tay.  U .  G . 
R.  620. 

On  promissory  note —  Word  ^^pay- 
abl^^  omitted.'] — 8.  The  word  "  pay- 
able" being  omitted  in  an  affidavit  to 
hold  to  bail  on  a  promissory  note,  the 
arrest  was  set  aside.  Andruss  v. 
Ritchie^  Dra.  Rep.,  5. 

Conclusion.']  ^^9.  An  affidavit  of 
debt,  concluding  '*  that  the  defendant 
will  leave  the  province  of  Canada,"  is 
sufficient.   Brown  et  a/,  v.  Parr,  ii.  U. 

10.  The  conclusion  of  the  affidavit 
of  debt  negativing  any  vexatious  or 
malicious  motive  required  by  the  stat. 
2  Greo.  IV.  ch.  1,  sec.  8,  is  not  neces- 
sary since  the  statute  8  Vic.  ch.  48, 
sec.  44.  Lee  et  al.  v.  McClure,  iii. 
U.  C.  R.  39. 
ISee  ease  21  y  infra.] 

For  ^oods  sold  and  delivered — State- 
ment of  request.] — 11.  An  affidavit  for 


goods  sold  and  delivered  must  shew 
the  request  of  the  defendant,  and  the 
request  being  laid  to  other  sums  will 
not  supply  the  defect.      Watkins  et  al.y 
V.  LiebshUz,  Hil.  Term,  7  Wm.  IV. 
[Overruled  by  the  next  case.l 
12.  In  an  affidavit  to  hold  the  de- 
fendant to  bail,  for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defen- 
dant, it  is  not  necessary  to  state  that 
such  goods  were  sold  at  the  defen- 
dant's request.  Ogilvie  et  aL,  v.  Kelly, 
iv.  U.  C.  R.  393,  P.  C.  McLean,  J, 

For  money  paid.] — 13.  Semble  : 
That  the  request  must  be  stated  in 
action  for  money  paid.     lb. 

For  money  lent.] — 14.  Semble: 
That  the  request  need  not  be  stated  in 
an  action  for  money  lent.   lb. 

For  goods  sold.] — 15.  It  must  be 
shewn  that  the  goods  were  sold  and 
delivered  by  the  plaintiff  to  the  de- 
fendant. McDonnell  v.  Kelly ^  iv.  U. 
G.  R.  394. 

[For  work  and  labor,  see  Hall  v.  Brudi^ 
infra  31.] 

For  a  trespass.] — 16.  In  trespass 
de  bonis  asportatis,  an  affidavit  that  the 
defendant  *<  took  possession  of  the 
plaintiff's  goods,  and  still  keeps  posses- 
sion of  them,"  is  sufficient  to  warrant 
an  order  to  bail.  Ingraham  v.  Cun- 
ningham.y  Dra.  Rep.  116. 

Misnomer  in  affidavit  and  writ.] — 
17.  An  arrest  was  set  aside,  where 
the  defendant,  whose  name  was  <<  Fat- 
rick,"  was  called  "  Peter "  in  the 
affidavit  and  writ.  Botsford  v.  Stetv- 
artf  Easter  Term,  11  Geo.  IV. 

Affidavit  stating  debt  oicingfrom 
partners — One  only  arrested.] — 18. 
Where  the  affidavit  stated  that  tT\'o 
persons,  trading  under  the  name  of  "J. 
&  Co.,"  were  indebted  to  the  plaintiff, 
and  process  issued  against  one  only, 
the  other  being  within  the  jurisdiction, 
the  arrest  was  set  aside.  Chisholm  v. 
Ward  et  al.y  Dra.  Rep.  490. 

Irregularly  made.]  — 19.  Where 
an  affiikvit  to  hold  to  bail  was  made 
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while  the  defendant  was  in  the  United 

States,  and  was  left  in  this  province  in 

readiness    in   case   he   should  come 

over — the  court  set  the  arrest  aside. 

Cozens  v.  Ritchie,  Dra.  Rep.  176. 

[See  a  case  of  one  foreigner  beinj?  arrested 
by  ano'her  during  a  short  stay  hetCt  Raynor 
T.  HBUKtUtmi  division  iv.,  case  2,  of  this  title.] 

Statement  of  amount^  when  debt 

arising  from  several  demands.'] — ^20. 

It  is  not  necessary  in  an  affidavit  of 

debt  for  money  lent,  paid,  and  on  an 

account  stated,  to  state  the  sum  due  on 

each  account.     Tannahill  v.  Mosier, 

ii.  0.  S.  449. 

[Also,  Black  v.  Mams,  infra  25,  MeKensie 
▼.  Reid,  fnfra  34.] 

Conclusion  of.] — 2 1 .  The  conclu- 
sion in  an  affidavit  of  debt,  "  that  the 
deponent  does  not  make  the  affidavit, 
&c.,  from  any  vexatious  or  malicious 
motive,"  is  unnecessary,  where  an  or- 
der is  obtained  for  an  arrest.  Mc- 
Laughlin V.  WismeTf  Mich.  Term,  7 
Wm.  IV. 

[See  further,  WiUau  v.  Bloor,  infra  23.] 

Against  indorser  of  note  or  drawer 
of  ^7/.]— 22.  An  affidavit  of  debt 
against  the  indorser  of  a  promissory 
note  or  drawer  of  a  bill  of  exchange 
must  state  the  default  of  the  maker  or 
acceptor.  Ross  et  al,  v.  Balfour  et  al,, 
Mich.  Term,  2  Vic. 

[CroAy  v.  Clarke,  i.  M.  &  W.  296,  agrees 
with  ihis  decision.  See  cases  cited  in  note  to 
CroA^  V.  Clarke,  M.  k  W.  index  61.] 

Jfecessity  of  ordinary  condusion^l 
— ^23.  Where  an  application  is  made 
for  an  order  to  arrest,  the  affidavit  must 
contain  the  ordinary  conclusion,  that 
the  deponent  is  apprehensive  of  the 
defendant's  departure  from  this  pro- 
vince. Wiltsee  v.  Bloor,  Easter  Term, 
2  Vic. 

Title  of  "  in  District  Court,^*  for 
«  Queen's  -BeiMrA."]— 24.  An  affidavit 
intituled  <<in  the  District  Court,"  instead 
of  <<in  the  Queen's  Bench,"  is  irregular, 
not  void.  Sanderson  v.  CummingSf 
Mich,  Term,  3  Wm.  IV. 

[Where  an  affidavit  to  hold  to  bail  was 
taken  be&we  a  Comminioner  of  the  Common 


Pleas  and  Exchequer,  it  was  held  not  to  be 
necessary  that  the  style  of  the  court  should  be 
inserted  when  sworn,  but  that  it  might  after- 
wards be  taken  before  such  Commissioner,  to 
be  intituled  and  used  in  either  court. — 1  M.  & 
W.  362.] 

Several  demands."] — 25.  An  affidavit 

of  debt,  stating  that  the  defendant  was 

indebted  in  lOOZ.  for  goods  sold,  money 

lent,  and  account  stated,  is  sufficient, 

without  stating  the  amount  in  which  he 

is  indebted  for  each  separately,  and  it 

is  not  requisite  in  an  affidavit  on  an 

account  stated  to  say  that  the  account 

was  had.    Black  v.  Adams,  Easter 

Term,  3  Vic. 

[See  further  reqttiMtet-*casei  30  and  34, 
iufra.] 

Cannot  be  taken  before  plaintiffs 

attorney,] — 26.    During  the  progress 

of  a  cause  an  affidavit  to  arrest  the 

defendant  cannot  be  taken  before  the 

plaintiff's  attorney.     Burger  v.  Bear 

mer  et  al.,  iii.  U.  C.  R.  179. 

Certainty  of] — 27.  An  affidavit  on 
which  a  ca.  sa.  is  to  be  issued  out, 
stating  that  the  plaintiff*  hath  good  rea- 
son to  believe  that  the  defendant  has 
made  some  secret  and  fraudulent  con- 
veyance of  his  property,  &c.,  and  not 
some  secret  or  fraudulent  conveyance, 
is  good  under  the  statute.  Ewing  et 
al.,  V.  Lockhjort,  iii.  U.  C.  R.  248. 

On  bond.]— 2^.  An  affidavit  of  debt 
on  a  money  bond  must  shew  to  whom 
the  bond  was  made.  Case  v.  Mo" 
Veigh,  Trin.  Term,  3  &  4  Vic,  P.  C. 
Macaiday,  J. 

Christian  names  of  deponent.] — ^29. 
An  affidavit  of  debt  must  contain  all 
the  christian  names  of  the  deponent  in 
full.  Westooer  v.  Bumhum,  Trin. 
Term,  3  &  4  Vic,  P.  C.  Macaulay,  J. 

Intituling  of — Mention  of  several 
debts.] — 30.  Where  there  is  a  cause 
pending,  the  affidavit  to  hold  to  bail 
must  be  intituled  in  that  cause,  other- 
wise the  arrest  will  be  set  aside ;  and 
where  more  than  one  debt  is  mentioned 
in  the  affidavit,  and  the  debts  are  not 
combined  and  the  aggregate  stated,  the 
affidavit  most  cleaiiy  express  the  plain- 
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tiff 's  apprehension  that  the  defendant 
will  leave  the  province,  with  intent  to 
defraud  the  plaintiff  of  the  several  debts 
mentioned;  any  uncertainty  as  to  which 
of  the  debts  the  plaintiff  apprehends  he 
will  be  defrauded  of,  will  be  fatal. 
Brown  v.  Palmer,  iii.  U.  C.  R.  110. 
[Also  38,  infra] 

Sunday — Deponent'* s  residence — 
Work  and  labor — Request. 1 — 31.  It  is 
irregular  to  make  an  affidavit  of  debt,  or 
issue  a  writ  on  Sunday,  and  in  an  affi- 
davit of  debt;  the  proper  place  of  resi- 
dence of  the  deponent  must  be  stated ; 
and  an  affidavit  for  work  and  labor  done, 
without  stating  a  request,  is  defective. 
Hall  V.  Brush,  Trin.  Term,  3  &  4 
Vic,  P.  C.  Macaulay,  J. 

Word  "  maliciausP  spelt  taith  "  t " 
instead  of  "  c."] — 32.  It  is  no  ground 
for  setting  aside  an  arrest  that  the  word 
malicious  is  spelt  with  a  '^  t "  instead 
of  a  "  c,"  in  the  affidavit  of  debt. 
Gardener  v.  Morrison,  Hil.  Term,  4 
Vic,  P.  C.  Jones,  J. 

On  promissory  note.'] — 33.  An  affi- 
davit of  debt,  that  the  defendant  was 
indebted  in  a  named  sum  due  on  a 
promissory  note,  due  before  the  com- 
mencement of  this  suit,  the  affidavit 
having  been  made  several  days  before 
the  writ  issued,  was  held  insufficient, 
as  being  equivocal  and  uncertain  on  a 
reference  to  the  court  in  banc.  Clarke 
V.  Clarke,  i.  U.  C.  R.  396. 

Several  demands,"] — 34.  An  affida- 
vit of  debt  for  80/.,  on  a  promissory 
note  for  that  amount,  and  also  for  goods 
sold,  not  specifying  the  sum  due  on 
each  account,  nor  whether  the  goods 
sold  formed  the  consideration  of  the 
note:  Held,  insufficient.  McKenzie 
v.iW</,i.  U.C.  R.  396. 

Jurat— Commissioner's  name.]— 35. 
Where  a  defendant  was  arrested  under 
a  commissioner's  wht,  and  the  com- 
missioner's name  was  not  attached  to 
the  jurat  of  the  affidavit  at  the  time  of 
the  arrest,  although  it  was  placed  there 
before  the  motion  was  made  to  set  the 
writ  and  arrest  aside — ^the  court  held 


the  proceedings  irregular,  and  set  them 
aside  with  costs.  Black  v.  HallidaUf 
Trin.  Term,  5  &  6  Vic.,  P.  C.  Macau- 
lay,  J. 

Affidavit  under  old  late,  since  1  Vic. 
ch.  31.] — 36.  A  defendant  cannot  be 
arrested  since  the  statute  7  Vic.  ch. 
31,  on  a  writ  issued  before  that  act 
was  passed,  on  an  affidavit  required  in 
the  form  by  the  old  law.  Bruce  v. 
Schofield,  i.  U.  C.  R.  1. 

Jurat,] — 37.  It  is  not  sufficient  to 
state  in  the  jurat  of  an  affidavit  to  ar- 
rest, since  the  passing  of  the  7  Vic.  ch. 
31,  that  the  affidavit  was  read  over  and 
explained  to  the  deponent  by  the  com- 
missioner antecedent  to  the  swearing 
thereof,  without  stating  that  it  was  duty 
read  over,  Sec.  Thayer  v.  Hensky,  u 
U.  C.  R.  335. 

Several  cau»s  of  action,] — 38.  An 
affidavit  of  debt  for  the  sum  oi  613/., 
stated  to  be  due  as  a  distinct  sum  for 
each  of  three  different  causes  of  action, 
but  concluding  <<  that  the  said  sum  of 
613/.'  is  still  due  and  owing  to  this  de- 
ponent by  the  said  Thomas  Eccles^ 
&c,"  was  held  insufficient.  Barry  v^ 
Eccles,  ii.  U.  C.  R.  383. 

Affirmation  by  Quakers,]  —  39. 
Where  the  plaintiff,  a  Quaker  resident 
in  New  York,  made  an  affirmation  of 
his  claim  before  the  recorder  of  that 
city,  and  his  agent  in  this  country  also 
a  Quaker,  made  another  affirmation, 
proving  the  handwriting  of  the  plaintiff 
and  the  recorder,  that  the  plaintiff  was 
a  Quaker,  and  the  person  styling  him- 
self recorder  was  such,  and  had  au- 
thority to  take  such  affirmation,  and 
that  he  was  apprehensive  the  defen- 
dant would  leave  the  province  &c. — 
the  court  granted  an  order  to  hold  to 
bail.    Smithy,  Laurence,  iii.  0.  S.  18. 

Waiver  of  defect  in,] — 40.  Where 
a  defendant  moved  to  set  aside  an  ar- 
rest on  the  ground  that  the  debt  was 
paid,  and  the  rule  was  refused,  the 
plaintiff  denying  the  payment  on  affi- 
davit: Held,  that  he  could  not  afler- 
waids  move  for  a  defect  in  the  affidavit 
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of  debt    Smith  v.  RasSy  Trin.  Term, 
3  and  4  Vic,  P.  C.  Macaulay,  J. 

[Bat  ii  the  defendaDt  demand  partieularai 
or  a  deelantion,  he  does  not  thereby  waive 
defects  in  ihe  affidavit  to  hold  to  bail.  Eodg$on 
T.  Arnwa,  iiL  M.  &  W.  284.] 

Irregularity  in — Escape — Setting 
arrest  aside.'] — 4il.  The  court  will  not 
wt  aside  an  arrest  upon  the  ground  of 
inegularitj  in  the  affidavit,  aAer  the 
piisoaer  has  escaped.  Keefer  v. 
Merrill  et  al.,  Tay.  U.  C.  R.  675. 

Setting  aside  arrest  for  defect  in^ 
afterremaoal  from  inferior  catir^]-42. 
Where  afVer  an  arrest  on  bailable  pro- 
cess issued  from  a  district  court,  the 
proceedings  were  moved  into  the  court 
of  Queen's  Bench  by  a  writ  of  habeas 
corpus,  and  a  motion  then  made  to  set 
a«de  the  writ  and  arrest  for  a  manifest 
defect  in  the  affidavit  of  debt,  the  rules 
were  made  absolute,  though  it  was 
shewn  in  the  return  of  the  writ  that  a 
similar  motion  was  pending  in  the  court 
below,OD  which  no  judgment  had  been 
given.  English  v.  Everitt^  i.  U.  C. 
B.336. 

On  promissory  note."] — 4^3.  An 
affidavit  to  hold  to  bail  on  a  promissory 
note  must  shew  the  amount  for  which 
the  note  was  drawn.  J^orton  v. 
Latiam,  Mich.  Term,  3  Vic. 


n.  PanriLsoE  and  Discharge  from. 

5'a  Attachment,  III.  2. — Cogno- 
vit, 1. — Foreign  Law,  2,  4.  5. — 
Ikbolvent  etc.,  passim. — Judg- 
ment, 19. — Sheriff,  1. 19. 

Suitor.'] — 1.  A  suitor  attending  a 
court  of  requests  is  privileged  from 
arresL  Baldwin  et  at,  v.  Slicer^  iv. 
0.  S.  131. 

Attomey.y^2,  An  attorney  coming 
to  court  in  term  time  On  professional 
business  which  has  been  disposed  of, 
18  not  privileged  from  arrest  in  execu- 
tion. Stroibridge  v.  Datris,  Mich. 
Terai,  2  Vic 


having  attended  as  a  grand  juror  at  a 
court  which  adjourned  for  a  few  days, 
went  into  another  district  on  private 
business,  was  held  not  to  be  privileged 
from  arrest  there  during  such  adjourn- 
ment. Mittlebergsr  et  ai.  v.  Clarke^ 
Mich.  Term,  2  Vic. 

Officer  of  the  court.] — 4.  An  officer 
employed  in  executing  the  process  of 
the  court  is  privileged  from  arrest. 
Welby  v.  Beard,  Tay.  U.  C.  R.  415. 

Judge  of  County  Court. ]^5.  The 
judge  of  a  county  court  cannot  be  ar- 
rested upon  mesne  or  final  process. 
Adams  v.  Acland,  vii.  U.  C.  R.  211. 

Barrister.] — 6.  A  barrister  cannot 
be  arrested  on  mesne  process.     lb. 

Judge  of  Surrogate  Court. ]-^,  The 
judge  of  a  surrogate  court  for  one  of  the 
counties  of  this  province  is  exempt,  on 
groimds  of  public  policy,  from  impri- 
sonment for  debt.  Midue  v.  Allen, 
vii.  U.  C.  R  482. 

Discharge  on  reference  to  arbitral 
tion.] — %.  After  an  arrest  for  613/., 
and  while  the  defendant  was  in  custody 
all  matters  in  difference  between  the 
parties  were  referred  to  arbitration, 
and  an  award  made  in  favor  of  the 
plaintiff  for  140/. — the  defendant  was 
discharged  from  custody.  Barry  v. 
EccleSyVL.  U.  C.  R. 383,  P.  C.  Hager- 
man,  J. 

9.  Where  a  defendant  was  arrested, 
and  in  close  custody  on  mesne  process 
and  pendente  lite,  the  cause  was  refer- 
red by  a  parol  submission  to  arbitra- 
tion, followed  by  an  award  in  the 
plaintiff's  favor  for  a  sum  payable  by 
instalments,  one  of  which  was  due  at 
the  time  of  an  application  to  discharge 
the  prisoner  from  close  custody,  in  con- 
sequence of  the  award ;  Seld,  that 
the  prisoner  under  these  circumstances, 
without  shewing  payment  of  the  in- 
stalment due,  was  entitled  to  his  dis- 
charge.    Ruthven  v.  Ruthwn^  v.  U. 

Discharge  of  one  of  ttoo  joint  cfe- 


Gronrfyto'or.]— 3.  A  person  who\fe$ida$Us.] — 10*  The  discharge  of  oqc 


so 
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of  two  defendaBts  in  execution  on  a 
joint  judgment,  operates  as  a  discharge 
of  both.  Fisher  v.  Daniels  et  al,, 
Easter  Term,  2  Vic. 

Statute  7  Fie,  ch,  31 — Operation 
an  causes  carried  to  judgment  before 
as  well  as  since  the  Act.^ — II.  The 
statute  7  Vic.  ch.  31,  abolishing  im- 
pnsonment  in  execution  for  debt,  de- 
prives the  plaintiff  of  the  power  of 
arrest  in  execution  as  well  in  cases 
carried  to  judgment  before  as  since 
the  passing  of  that  act.  Bank  of 
British  J^orth  America  v.  Clarke^  T. 
U.  C.  R.  1. 

[Upheld  in  next  case.] 
Operation  of  7  Vic.  ch,  31.] — 
12.  A  defendant  who  has  been 
charged  in  execution  since  the  passing 
of  the  act  7  Vic.  ch.  31,  on  a  judg- 
ment obtmned  before  the  passing  of 
that  act,  is  entitled  to  be  discharged 
from  custody.    Bell  v.  Ley^  i.  U.  C. 

Defendant  arrested  on  mesne  process 
and  afterwards  charged  in  execution 
vrithout  a  new  affidavit,^ — 13.  Where 
a  defendant  was  arrested  on  mesne 
process  and  committed  to  prison,  and 
aAerwards  charged  in  execution  in  the 
cause  without  a  new  affidavit  before  7 
Vic.  ch.  31 — the  court  held  that  he 
was  not  entitled  to  his  discharge,  as  the 
plaintiff  could  issue  a  writ  of  capias 
ad  satisfaciendum  against  him  without 
a  new  affidavit,  as  well  when  he  had 
been  committed  to  prison  on  mesne 
process,  as  when  he  had  been  held  to 
special  bail.  Hamilton  v.  Mingay, 
i.  U.  C.  R.  22. 

TVial  not  had  within  thru  terms.^ 
14.  Where  the  defendant  in  custody 
put  off  the  trial  of  a  cause  at  one  as- 
size by  affidavit,  and  at  the  next,  being 
aware  that  the  plaintiff  had  given  no 
notice  of  trial,  prevailed  upon  him  to 
enter  his  record  notwithstanding,  and 
had  it  placed  low  on  the  docket,  and 
the  cause  was  not  tried  for  want  of 
time:  Heldy  that  the  defendant  was 
not  BupenedeablCy  on  the  ground  that 


the  plaintiff  had  not  proceeded  to  trial 
withi n  three  terms.  Gordon  v.  FvlUrf 
Hil.  Term,  6  Wm.  IV. 

Liability  of  defendant  once  dis^ 
charged  to  be  again  arrested  on  the 
same  judgment!] — 15.  A  defendant 
discharged  from  custody  by  superse- 
deas, the  plaintiff  not  having  charged 
him^  in  execution  in  due  time,  cannot 
be  arrested  again  on  the  same  judg- 
ment. Bum  V.  Straight^  Trin.  Term, 
1  &  2  Vic. 

• 

Application  for  a  suprsedeas  by  a 
prisoner  rendered  by  his  bail-^ — 16. 
Where  a  prisoner  surrendered  by  his 
bail  after  judgment,  applies  for  a  su- 
persedeas, the  plaintiff  not  having 
charged  him  in  execution  in  due  time, 
he  must  shew  when  notice  of  render 
was  given.  Jennings  v.  Ready,  £a8- 
ter  Term,  3  Vic. 


III.  Second  Arrest,  and  Arrest  on 
Alus  Writs. 

Second  arrest  set  aside,  costs  of 
first  suit  not  paidJ] — 1.  A  second 
arrest  for  the  same  cause  of  action  was 
set  aside,  where  the  plaintiff  had  been 
non-prossed  in  the  first  suit  and  had  n<»t 
paid  the  costs.  Mc  Cague  v.  Meighan 
et  ai,,  ii.  0.  S.  516. 

First,  set  aside  for  mistake  in  afftr- 
da/vit  of  debt,] — 2,  A  second  arrest 
was  allowed  where  the  first  had  been 
set  aside  for  a  clerical  mistake  in  the 
affidavit  of  debt,  the  plaintiff  having 
discontinued  that  action  and  paid  the 
costs.  Sheldon  et  al,  v.  Hamilton, 
iii.  0.  S.  65. 

Prisoner  discharged  from  first  ar- 
rest by  giving  a  note  which  stcbse- 
quently  toas  dishonored,!^ — 3.  The 
court  refused  to  set  aside  a  second  ar- 
rest where  the  defendant  had  been  dis- 
charged from  the  first,  on  giving  a 
promissory  note  jointly  with  a  third 
person  and  agreeing  to  pay  the  costs  in 
a  month,  the  note  having  been  dis- 
honored and  the  costs  not  paid,  although 


ARRS8T. 


ARREST. 


61 


u  action  had  been  brought  upon  the 
note.  McDonald  et  al.  v.  Amm^ 
Easter  Term^  2  Vic. 

Dis(hargt  from  first  J  on  entry  ofap- 
petaranct^ — 4.  Where  a  defendant  was 
dischaig^  from  an  arrest  for  defects 
in  the  affidavit  of  debt,  on  condition 
that  he  entered  a  common  appearance, 
which  he  did,  and  he  was  idlenvards 
arrested  on  an  alias  writ  in  the  san^e 
cause,  the  arrest  was  set  aside  for 
irregularity,  the  plaintiff  having  no 
right  to  make  a  second  arrest  in  that 
cause  where  the  entry  of  an  appearance 
is  made  a  compulsbry  condition  of  the 
discharge  from  the  first.  Benson  v. 
Adams,  Easter  Term,  3  Vic. 

First,  set  aside  for  irregularity.^ — 
5.  Where  a  defendant  had  been  arrest- 
ed on  mesne  process,  which  was  set 
aside  for  irregidarity,  and  the  plaintiff 
aAerwards  proceeded  to  judgment: 
Held,  that  he  might  again  arrest  the 
defendant  on  a  capias  ad  satisfacien- 
dum, issued  on  a  new  affidavit.  Gor- 
don V.  SammerviUe,  Mich.  Term,  7 
Vic,  P.  C.  Jones,  J. 

First,  set  aside  for  irregularity — 
Order  of  procedendo  J\ — 6.  Whereafter 
an  arrest  set  aside  for  irregularity  in 
a  district  court,  the  plaintiff  arrested 
the  defendant  in  the  same  cause  on  an 
alias  writ  under  the  statute,  and  the 
defendant  then  removed  the  cause  into 
the  Queen's  Bench  by  habeas  corpus, 
for  the  purpose  of  setting  the  second 
arrest  aside;  but,  subsequently,  took 
steps  in  the  cause  in  the  District  Court, 
and  did  not  put  in  special  bail  in  the 
Queen's  Bench — the  court  refused  to 
let  the  second  arrest  aside,  and  ordered 
a  procedendo.  Garfieldy.  Simons,  ii. 
U.C.IL411. 

Prisoner  discharged  cannot  be  de- 
tnined  by  second  tarit  issued  by  same 
plaintiff.] — 7.  A  defendant  discharged 
from  an  arrest  cannot  be  detained  in 
prison  at  the  suit  of  the  same  plaintiff, 
upon  a  second  writ  issued  upon  an 
affidavit  sworn  while  the  defendant 


was  in  custody  upon  the  first  writ. 
Barry  v.  Eccles,  iii.  U.  C.  R.  1 12. 

[If  there  be  several  writs  in  (he  sheriff** 
hands,  an  arrest  on  one  is  an  arrest  on  all. 
Barrack  ▼.  Newton,  i.  Q.  B.  521 ;  and  if  the 
first  arrest  he  irregular,  it  invalidates  subse- 
quent detainers  hy  the  same  plaintiff  on  other 
writs — HaU  v.  Hdwkint,  iv.  M  &  W.  591.] 

Bail  bond  set  aside.] — S.  Where  a 
defendant  was  arrested  on  an  alias 
writ  under  2  Geo.  IV.  ch.  1,  and  gave 
a  bail  bond  to  the  sheriff  af\er  having 
entered  an  appearance  to  serviceable 
process :  The  bail  bond  was  set  aside 
with  costs.  Douglass  v.  PoweU^ 
Mich.  Term,  2  Wm.  IV. 

Imitfding  of  affidavit. — 9.  Where 
after  service  of  non-bailable  process 
the  defendant  was  arrested  and  moved 
to  set  aside  the  arrest,  on  the  ground 
that  the  affidavit  of  debt  was  intituled 
in  the  cause,  and  the  plaintiff  shewed 
that  the  defendant  had  been  arrested 
under  the  statute  allowing  an  arrest 
under  an  alias  writ,  on  a  testatum  writ 
issued  to  a  different  district  from  that 
in  which  tha first  writ  had  been  served : 
the  rule  was  discharged,  the  testatum 
writ  being  deemed  sufficient  under  the 
statute,  and  the  affidavit  rightly  inti- 
tuled in  the  cause.  Glass  v.  Col^ 
cleugh,  Easter  Term,  3  Vic. 

Action  on  the  case — Judge's  carder 
for  arrest  on  an  alias  writ,  after 
entry  of  appearance."] — 10.  A  juke's 
order  cannot  be  obtained  for  the  arrest 
of  a  defendant  on  an  alias  writ  issued 
in  an  action  on  the  case  after  ap- 
pearance entered  by  the  defendant  to 
serviceable  process,  as  the  statute 
allowing  the  arrest  on  an  alias  writ 
afler  serviceable  process  applies  only 
to  cases  where  the  cause  of  action 
is  debt.  Ross  v.  Urquhart,  Mich. 
Term,  7  Vic. 

1 1.  And  where  a  judge's  order  is 
necessary  to  arrest,  a  defendant  can- 
not be  held  to  bail  on  an  alias  writ, 
under  the  statute.  Boioman  v.  YieUU 
ing  et  al.,  Mich.  Term,  2  Wm.  IV. 

Bail  taken  by  a  Justice  for  the 
appearance  of  an  (Render — Second 
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arrest  before  the  time  tqfpcitUed.] — 12. 
Whereon  complaint  to  a  justice  against 
an  offender  the  justice  takes  bail  for 
his  appearance  at  a  fixed  time,  a  second 
arrest  for  the  same,  charge  by  the  same 
complainant,  before  the  time  appointed 
for  hearing,  is  illegal.  King  v.  Orr, 
Easter  Term,  2  Vic. 


rV.  Other  Matters. 

See  CoNSTABLB,5.— District  Coxjrt, 
1.— Malicious  ArresTi  1.— Sher- 

IFF|  I.  2y  3. 

2  Geo.  IV.  chap.  1,  sec.  8.] — 1. 
Where  an  arrest  is  made  upon  a  judge's 
order^  and  no  sum  is  specified  in  the 
affidavit,  the  statute  2  Geo.  IV.  ch.  1, 
sec.  8,  does  not  apply.  Sligh  v. 
Campbell,  iv.  U.  C.  R.  255. 

Arrest  by  foreigner.'] — 2.  Where 
both  the  plaintiff  and  the  defendant 
were  inhabitants  of  a  foreign  country, 
and  had  come  together  into  this  pro- 
vince with  the  intention  of  remaining 
only  a  few  hours,  and  during  their  stay 
here  the  plaintiff  made  the  usual  affi- 
davit and  arrested  the  defendant:  the 
arrest  was  held  to  be  regular  Raynor 
V.  HamilUm,  Mich.  Term,  2  Vic. 

Informality  of  warrant  as  a 
ground  for  setting  arrest  astde.] — 3. 
An  informality  in  the  warrant  of  the 
bailiff  is  not  a  sufficient  ground  to  set 
the  arrest  under  it  aside,  especially 
where  the  writ  itself  is  not  produced. 
Hussty  V.  Link,  Easter  Term,  2  Vic. 

Order  to  arrest.] — i.  An  order  to 
arrest  was  refused  in  actions  for  mali. 
cious  arrest  and  libel.  O'  Connor  v. 
Anon,  and  Darcus  \.Hall,  Trin.  Term, 
2  &  3  Vic. 

Terms  on  setting  aside  arrest.] — 5. 
The  court  will  in  general  impose  terms 
on  a  defendant,  when  an  arrest  is  set 
aside  for  mere  irregularity  or  a  trifling 
jerror ;  but  where  an  arrest  is  made  for 
more  money  than  is  due,  and  there  is 
a  substantial  defect,  or  if  a  manifest 


injury  has  been  sustained,  the  court 
will  not  interfere.  Billings  et  al.j  v. 
Rajjelje,  Mich.  Term,  4  Vic. 

In  what  case  no  arrest  can  be  made."] 
— 6.  A  plaintiff  cannot  arrest  the  de- 
fendant for  the  amount  of  purchase 
money  paid  for  an  estate  conveyed  to* 
him  by  deed,  upon  the  ground  that 
the  defendant,  the  vendor,  .was  not 
lawfully  seized ;  but  he  must  resort  to 
his  covenant.  McLean  v.  Hall,  Tay. 
U.  C.  R.  676. 

Bail  bond  cancelled  for  irregular 
arrest.] — 7.  Where  a  defendant  has 
been  arrested  by  one  of  two  plaintiffs 
for  18/.,  and  was  afterwards  arrested 
in  the  name  of  both  for  18/.  IQs.,  the 
former  amount  being  included  in  the 
second — the  court  ordered  the  bail 
bond  to  be  cancelled.  Ransom  et  al, 
V.  Donohoe,  Tay.  U.  C.  R.  678. 

Commitmen  t  under  7  Vic.  cA.  3 1 ,  sec 
6.]— 8.  Under  the  statute  7  Vic.  ch.  31, 
sec.  6,  the  court  will  not  punish  a  de- 
fendant by  commitment,  unless  upon 
his  examination  the  cause  of  action 
and  the  circumstances  connected  with 
it  would  clearly  warrant  the  court  in 
taking  such  a  course.  No  improper 
conduct  being  proved  against  the  de- 
fendant, when'  brought  up  for  exami- 
nation under  that  section  of  the  act, 
the  court  declined  to  commit  him, 
leaving  the  plaintiff  to  recover  satis- 
faction upon  his  judgment  against  the 
lands  and  goods  of  the  defendant. 
McCue  V.  Todd,  i.  U.  C.  R.  278. 

Irregularities — Pron^t  applia^ 
tion.] — 9.  The  rule  as  to  the  necessity 
of  a  prompt  application  in  CAses  of  ir- 
regularity, is  not  strictly  applied  in  the 
case  of  prisoners*  Barry  y«  JSccles, 
ii.  U.  C.  R.  383. 

Arrest  by  magistrate  without  sum- 
mons.]— 10.  Under  the  statute  1 
Vic.  ch.  21,  sec.  27,  it  is  illegal  in  a 
magistrate  to  cause  the  arrest  of  a 
party  in  the  first  instance:  he  must 
first  be  summoned  before  him.  Crouk- 
hits  V.  Sommervilkj  iii.  U.  C.  R.  129, 
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?(w«r  of  private  persons  to  arrest 

for  felony /\ — 11.  A  private  individual 

cannot  arrest  on  suspicion  of  felony, 

he  must  shew  a  felony  committed. 

Ashley  v.  DuruIaSy  Easter  Term,  2 

Vic, 

[See  another  case  of  an  arrest  by  a  private 
iadividual,  14  infra.] 

Arrest  contrary  to  agreement.'] — 12. 
Where  a  debtor  leaves  the  province, 
and  returns  upon  an  agreement  that 
he  is  Dot  to  be  arrested,  provided  that 
he  immediately  proceed  to  the  settle- 
ment of  his  estate,  and  the  creditors 
upon  his  return  arrest  him,  alleging 
that  he  has  broken  the  condition  upon 
which  he  was  not  to  be  arrested,  and 
the  debtor  applies  to  the  court  to  set 
aside  the  arrest — the  court  will  not 
discbarge  him  from  tbe  arrest,  but  will 
leave  him  to  his  action  on  the  agree- 
ment. Sutherland  v.  Murphy y  iv.  U. 
C.  R.  176. 

What  is  an  arrest,'] — 13.  The  depu- 
ty sheriff  having  a  ca.  sa.  to  arrest  a 
party,  went  U$  his  house  with  the  writ 
in  his  possession  for  that  purpose ;  he 
told  him  of  the  process,  and  being  as- 
sured that  a  friend  of  his  (the  debtor's) 
who  was  then  from  home,  would  go 
his  bul,  he  returned  home  and  did 
not  insist  on  the  debtor  coming  with 
him.  Afterwards,  the  sheriff  went 
again  to  the  debtor's  house  and  told 
him,  without  laying  his  hands  on  him, 
that  he  must  come  to  his  (the  sheriff's) 
house,  which  he  did,  and  remained 
there  till  discharged — but  not  under  ac- 
tual constraint :  JSeU,  that  under  these 
&ct8,  there  had  been  no  legal  arrest  of 
the  debtor ;  that  the  merely  insisting 
OQ  jthe  debtor  going  to  the.  sheriff's 
house  on  the  second  visit,  did  not  of 
'itself  constitute  an  arrest ;  but  that  the 
debtor  in  having  gone  to  the  sheriff's 
house  as  desired,  and  having  remained 
there  till  discharged,  though  without 
constraint,  had  been  duly  arrested. 
Mcintosh  V.  Demeray,  v.  U.  C.  R.  343. 
[Alio,  see  Maliczous  ARESSTt  17.] 
^Brrest  by  private  individual  tohen 


assaulted  in  the  public  street.] — 14. 
Where  a  man  is  himself  assaulted  by 
a  person  disturbing  the  peace  in  a  pub- 
lic street,  he  may  arrest  the  offender 
and  take  him  to  a  peace  officer  to  an- 
swer for  the  breach  of  the  peace. 
Forrester  v.  Clarke,  iii.  U.  C.  R.  151, 

15.  And  in  such  a  case  it  need  not 
be  averred  or  proved  that  the  offender 
was  taken  to  the  nearest  justice.     lb. 

Irregularity  in  arrest — Special  bail 
no  estoppel.] — 16.  Where  a  defendant 
puts  in  special  bail  to  an  alias  bailable 
writ,  he  is  not  thereby  prevented  from 
objecting  to  any  irregularity  in  the  ar- 
rest Ross  et  al.  v.  Balfour  et  al., 
Mich.  Term,  2  Vie. 


ARREST  OF  JUDGMENT. 

See  District  Council,  18. — Indem- 
nity Bond,  7, 


Use  and  occupation,] — 1.  It  is  no 
ground  for  arresting  the  judgment  in  an 
action  for  use  and  occupation,  that  the 
declaration  does  not  shew  that  A,  B., 
who  occupied  the  premises,  was  ten- 
ant to  the  defendants,  or  thkt  the  de- 
fendants held  under  the  plaintiff. 
Moffat  V.  Macrae  et  al.y  Dra.  Rep.  10. 

Covenant  on  mortgage — averTnent 
of  money  being  unpaid  taithout 
stating  how  much  due,] — 2.  Where 
the  plaintiff  declared  in  covenant,  and 
set  out  that  the  money  was  to  be  paid 
according  to  tbe  condition  of  a  cer- 
tain bond,  the  balance  due  on  which 
was  alleged  to  be  ascertained,  and  the 
breach  assigned  was,  that  the  money 
was  not  paid  according  to  the  coven, 
ant,  but  did  not  state  the  balance  dusj 
the  judgment  was  arrested.  Martin 
V.  Woods,  Trin.  Term,  3  &  4  Vic. 

Qui  tam  action  under  6  Geo.  IV, 
ch,  114.] — 3.  In  a  qui  tam  action  to^ 
recover  penalties  under  the  imperial 
statute  6  Geo.  IV.  ch.  114,  which 
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gives  the  penalty  one-third  to  the  King, 
one-third  to  the  Lieutenant  Governor, 
and  one-third  to  the  informer,  the 
court  refused  to  ajrest  judgment,  on 
the  ground  that  the  plaintiff  claimed 
the  penalty  far  kimsuf  and  the  King 
only,  Jones  qui  tarn  v.  Chacey  Dra. 
Bep.  334. 

After  a  demurrer.'} — 4.  Judgment 
cannot  be  arrested  afler  judgment  is 
given  on  a  demurrer.  Wragg  v. 
Jarvis,  Trin  Term,  6  &  7  Wm.  IV. 

Action  of  trespass — Declaration  in 
trespass  on  the  ca^J] — 5.  A  rule  to 
arrest  the  judgment  because  the  dec- 
laration commenced  in  trespass  on  the 
case,  the  action  being  trespass,  was 
refused.  Bacchus  v.  McCann,  Trin. 
Term,  3  (&  4  Vic. 

Husband  and  Wife — Wife^iirkter- 
est  not  appearing  in  declaration — 
(Ejection  after  judgment  by  default.'] 
«— 6.  In  an  action  by  husband  and 
wife,  judgment  was  arrested  afler 
judgment  by  default,  on  a  declaration 
in  debt,  containing  counts  on  a  bond 
and  the  c-ommon  counts,  where  the 
toife^s  interest  did  not  appear  in  all  the 
counts  of  the  declaration.  Shuberg 
et  ur.  V.  ComwaUy  Mich.  Term,  5 
Vic. 

[Also  see  13,  ininu] 

Verdict  against  executors  for  hrea^ 
of  promise  of  marriage  by  testator.'] — 
7.  Where  a  plaintiff  had  recovered  a 
verdict  against  exeeutors,  for  a  breach 
of  promise  of  marriage  made  by  their 
testator — ^the  court  would  not  (on  the 
ground  that  such  an  action  could  not 
lie  against  personal  representatives) 
arrest  the  judgment.  Davy  v.  Myers 
{executors  of),  Tay.  U.  C.  R.  111. 

Breach  of  covenant.] — 8.  In  an 
action  of  breach  of  covenant  to  make 
a  leat.e  of  premises,  it  is  no  ground  for 
arresting  the  judgment,  that  the  premi- 
ses are  not  particularly  set  forth,  if 
•  the  breach  be  as  definitive  as  the  terms 
of  the  covenant  require.  Sawand  v. 
Tyler,  iv.  0.  S.  267. 


Tenant  in  dower  stated  to  have 
been  attached  instead  of  summoned.'^ 
— 9.  The  court  refused  to  arrest  the 
judgment,  because  the  tenant  in  dower 
was  stated  in  the  declaration  to  have 
been  attached  instead  of  summoned^ 
Robinet  v.  Letais,  Dra.  Rep.  172. 

Declaration  for  board,  A^.] — 10. 
<<  For  that  whereas  the  defendant  on 
the  12th  of  July,  1849,  was  indebted 
to  the  plaintiff  for  meat,  washing  and 
lodging,  goods,  chattels  and  other  ne- 
c-essaries,  then  found  and  provided  for 
one  A.  6.,  at  the  defendant's  special 
instance  and  request.'^  On  motion 
to  arrest  judgment  on  the  following 
grounds — ^first,  that  it  was  not  alleged 
that  the  goods,  8u^.,  were  found  by  the 
plaintiff;  secondly,  or  that  they  had 
been  provided  on  the  credit  of  the  de^ 
fendant :  Held,  declaration  good  aAer 
verdict.  Kendrick  v.  Maxicell,  vii. 
U.  C.  R.  94. 

Sembk:  That  the  first  objection 
would  have  been  good  on  special  de* 
murrer.     lb. 

Ctrounng  timber,  if  considered  as 
chattels  —  Trespass.]^  1 1 .  Where 
plaintiff  declared  m  trespass,  for  that 
defendant  on,  &c.,  with  force  and  afms 
felled,  &c.,  the  trees,  (viz,  115  oak 
trees),  of  the  plaintiff's,  then  groiving 
and  being  in  and  upon  certain  lan& 
in  the  county  of  Middlesex,  (not  say- 
ing Aw  own  land) — the  court  refused 
to  arrest  the  judgment,  on  the  ground 
that  the  plaintiff  could  not  sue  for  cut. 
ting  down  growing  trees  as  for  an  injury 
to  chattels,  but  fiiat  the  action  should 
have  been  for  trespass  to  real  property, 
laying  the  destniction  of  the  trees  as 
aggravation.  McMillan  v.  Miller*,  vH. 

U.  C.  R.  644. 

• 

When  rule  nisi  absolute,  no  cause 
being  shetan.] — 12.  On  the  return  of 
a  rule  nisi  to  arrest  judgment,  though 
no  cause  be  shewn,  the  court  will  not 
make  the  rule  absolute,  unless  the  party 
moving  shew  some  substantial  objec. 
ti on  to  the  record.  Moffatt  v.  M?  Crae 
et  al.y  Dra.  Rep.  10. 
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Husband  and  wife —  Wife^s  interest 
wot  appearing  in  the  deciaratioth — 
Objection  after  verdict  ] — 13 .  In  tres- 
pass quare  clausum  fregit  et  de  bonis 
asportatis,  by  husband  and  wife,  where 
the  general  issue  is  pleaded,  everything 
will  be  intended  after  verdict  to  sup- 
port the  declaration;  and  although  the 
wife's  interest  do  not  clearly  appear  in 
in  th6  counts  of  the  declaration,  yet  it 
win  be  supported  on  motion  in  arrest 
of  judgment.  Hotve  et  uz.  v.  Thomp- 
ton,  Mich.  Term,  6  Vic. 


ARSON. 

See  Libel  and  Slander,  I.  8 ;  III 
(1),  1,495. — Malicious  Prosecu- 
tion, 4. 


ARTICLED  CLERK. 
See  Attorney,  1. 


ASSAULT  AND  BATTERY. 

See  Appeal,  6. — Arrest,  IV.  14. — 
Costs,  1(1),  15.— New  Trial,  II. 
4.— Trespass,  II.  20. 

Pleasof**  eon  cteaatUt  demesne*  and 
**  moUiter  manm  impoemt^^ — Special 
demurrer.'] — 1*  To  trespass  for  assault 
and  battery,  and  wounding  plaintiff  and 
bilmg  off  hiis  fingers,  and  common  as. 
ttnlt  against  two  defendants,  the  gen. 
enl  issues  were  pleaded  by  both  jointly, 
bat  they  severed  in  their  pleas  of  justi- 
fication: first  plea  by  one  defendant, 
'^  mdliter  manus  imposuit"  to  preserve 
Ae  peace,  plaintiff  and  the  other  de- 
femknt  being  fighting. — To  first  count 
first  plea  the  same,  and  plaintiff  dis- 
torbiog  femily,  &c. — ^Plea  by  another 
defimdant  to  first  count,  *^  son  assault 
demesne." — Special  demurrer  to  all  the 
pleas,  that  defendants  had  jointly  nega- 
tived the  assault  and  battery,  and  by 
their  pleas  they  attempted  to  justify 


the  same  specially. — Special  cause 
overruled,  but  first  and  second  pleas 
bad,  <'  moUiter  manus  imposuit''  being 
no  answer  to  the  declaration;  and  fourth 
plea  good  as  an  answer — if  there  were 
any  excess  the  plaintiff  should  have 
new  assigned.  Shore  v.  Share  et  al,f 
ii.  0.  S.  65. 

2.  Qucere:  Whether  where  a  de-> 
fendant  is  charged  with  arresting,  bruis- 
ing, beating  and  ill  treating  the  plain- 
tiff, a  justification  of  the  mere  arrest 
will  be  sufficient  1  Jonea  v.  Ross  et 
al.,  iii.  U.  C.  R.  328. 

Plea  of  "  son  assault  demesne^ — Re^ 
plication  thereto.'] — 3.  To  a  plea  of 
<<son  assault  demesne,'^  to  a  declaration 
for  assault  and  battery,  a  replication 
that  the  defendant  committed  a  breach 
of  the  peace,  and  that  the  plaintiff,being 
a  constable  and  having  view  thereof^ 
arrested  him,  is  a  good  answer.  Fido 
V.  Wood,  Triii.  Term,  7  Wm.  lY. 

Trespass — Justification, "  molliter 
manus vmposuit,^^'\-A.  Wherein  tres- 
pass the  plaintiff  declared  for  an  assault 
and  battery,  and  striking  blows,  where- 
by the  plaintiff  was  greatly  hurt,  bruis- 
ed and  wounded,  and  the  defendant 
justified  the  hurting,  bruising  and 
wounding,  concluding  <<  which  are  the 
same  trespasses,  Sic.,"  the  plea  was 
held  good  on  special  demurrer.  The 
plaintiff  declared  in  the  several  counts 
for  an  assault  and  battery,  and  beating, 
bruising  and  wounding,  and  the  defen- 
dant justified  the  assault  and  battery 
by  a  plea  of  ^  molliter  manus  impos- 
uit:"  Held,  sufficient.  McLeod  v. 
BeU,  iii.  U.  C.  R.  61. 

Conviction  for  same  offence  under 
Petty  Trespass  Act."] — 5.  In  an  action 
for  assault  and  battery,  a  conviction  for 
the  same  assault  under  the  Petty  Tres- 
pass Act,  must  be  pleaded,  and  cannot 
be  given  in  evidence  under  the  general 
issue.  Heney  v.  Simpson,  Tnn.  Term, 
1  &  2  Vic. 

Plea  of  conviction  under  Petty  Tres^ 
pass  Act f  proof  thereof] — 6.  A  plea 
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of  conviction  under  the  Petty  Trespass 
Act,-!?  Wm.  IV.  ch.  4,  to  an  action  for 
an  assault  and  battery,  la  not  support- 
ed by  a  proof  of  a  conviction  for  an 
assault  alone.  Belong  v.  McDondlj 
Easter  Term,  2  Vic. 

Insufficiency  of  justification — Mas. 
ter  and  servant.] — 1.  Where  in  tres- 
pass for  an  assault  and  battery,  for 
vfounding  and  kicking^  and  for  tear- 
ing the  plaintiff's  clothes,  the  defen- 
dant justified  as  for  a  moderate  cor- 
rection of  the  plaintiff  as  his  servant — 
the  plea  was  held  bad  on  demurrer,  as 
it  afforded  no  answer  to  the  wounding 
and  tearing  the  clothes  of  the  plaintiff. 
Mitchell  V.  Defries,  ii.  U.  C.  R.  4^0. 

Justification  under  legal  process.'] — 
8.  Semble :  That  to  a  declaration  in 
trespass,  for  assaulting,  seizing  and 
laying  hold  of  the  plaintiff,  and  pulling 
and  dragging  him  a^out,  a  plea  jus- 
tifying  the  arrest  by  virtue  of  legal  pro- 
cess, is  no  answer  to  the  pulling  and 
dragging  about,  JBeamer  v.  Darling y 
vi.  U.  C.  R.211. 

Justification  under  4  Vic.  ch.  26, 
sees.  20  and  28.]— 9.  In  trespass  for 
assault  on  the  plaintiff's  son,  the  de- 
fendant justified  under  the  provincial 
criminal  act  4  Vic.  ch.  26,  sees.  20 
and  2S^averment8  necessary  to  bring 
a  justification  within  the  provisions  of 
that  act.  See  Madden  v.  Farley,  vi. 
U.  C.  R.  210. 


ASSEMBLY  (HOUSE  OP), 
jSee  Parliament. 


ASSEMBLY  (MEMBER  OF). 
See  Parliament,  2,  et  seq. 


ASSESSMENT  OF  DAMAGES. 

See  Amendment,  in.  11. — ^BoND,n. 
4. — Costs,  I(  1 ),  1 1. — Irregular- 
ity, 16, 19. — ^LiMiT8,IL  11. — ^New 


Trial,  IV,  3. — ^Notice  of  Assess- 
ment, 1. — Term's  Notice,  4.^— 
Writs  of  Trial  and  Inquiry,  8. 

Assessment  of  contingent  dama-^ 
geSy  where  omy  demurrer  to  whole 
declaration.] — 1.  A  plaintiff  cannot 
under  the  23rd  rule  of  this  court  made 
in  Hilary  Term  last,  assess  contingent 
damages  where  there  is  nothing  on  the 
record  but  a  demurrer  to  the  whole 
declaration.  Elliot  v.  Wilson  et  al,, 
vii.  U.  C.  R.  331. 

Record — Blank  for  day  on  which 
judgment  given  on  demurrer —  Setting 
aside  assessment  of  damages.] — 2,  The 
fact  that  a  Nisi  Prius  record  contains  a 
blank  for  the  day  on  which  the  court 
pronounced  judgment  on  the  demur- 
rer, is  no  ground  for  setting  aside  the 
assessment  of  damages.  Gamble  et 
al,  V.  Rees,  vii.  U.  C.  R.  406. 

Record  after  a  demurrer-^  Filing  of 
judgment  paper — Irregularity.] — 3. 
Semble:  That  in  making  up  a  record 
for  an  assessment  of  damages,  afler 
judgment  has  been  given  on  demurrer, 
the  more  proper  course  would  be,  be- 
fore the  record  is  made  up,  to  file  a 
judgment  paper  in  the  office  ;  but  if 
this  is  done,  the  irregularity,  if  such  it 
be,  must  be  taken  advantage  of  before 
damages  assessed.     /^ 

Setting  aside,  for  misapprehension 
of  jury.] — 4.  The  court  refused  to  set 
aside  an  assessment  of  damages  upon 
the  ground  that  the  verdict  was  too 
low  from  a  misapprehension  of  the  juiy. 
Perkins  v.  ScoU,  Tay.  U.  C.  R.  558. 

Interlocutory  judgment  set  aside 
on  payment  of  costs  and  pleading 
issuably  —  Delay —  Assessment.] — 5. 
Where  in  a  country  cause  a  short  time 
before  the  assizes,  an  interlocutory 
judgment  was  set  aside  by  a  judge^s 
order  on  pa3rment  of  costs,  and  diat 
the  defendant  should  plead  issuably 
and  take  twenty-four  hours'  notice  of 
trial,  and  the  defendant  tendered  the 
costs  and  pleas  the  evening  before  the 
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first  day  of  the  assizeti,  at  the  same 
time  serving  a  written  demand  of  rep- 
licatioD,  and  offering  to  take  one  hour'» 
notice  of  trial,  notwithstanding  which 
the  plaintiff',  having  previously  given 
notice  of  assessment,  went  on  and 
aaaeased  damages — ^the  court  held  the 
assesment  regular,  the  defendant  not 
■hewing  that  his  pleas  were  tatuobUj 
and  the  delay  in  his  proceeding  after 
the  order  was  granted  heing  too  great. 
Jaaup  V.  Frazer^  Hil.  Term,  4?  Vic, 
P.  C.  Jones,  J. 

Contempt  ofjudge^s  order-^Setting 
aside  assessment.^ — 6.  Where  an  in- 
terlocutory judgment  was  set  aside  hy 
a  judge's  order,  but  notwithstanding 
the  order,  the  plaintiff  proceeded  and 
assessed  damages — the  court  set  the 
proceedings  aside.  Stoats  v.  Rey- 
mUs,  iv.  O.  S.  5. 


ASSESSMENT  (NOTICE  OF). 

See  Notice  of  Assessment. 


ASSESSMENT  ROLLS. 
See  District  Council,  17. 


ASSESSMENTS. 
See  Taxes. 


ASSETS. 

See  AaBiTRATioN  and  Award,  VI 
(1),  6. — Execution,  13. — Execu- 
tor ETC.,  III.  3, 4,  5,  6,  7,  8. 


ASSIGNMENT  (DEED  OF). 

See  Ejectment,  VII.  2,  3, 7.— Es- 
cape, 18. — Release. 

Granting  part  —  Habendum^ — 
Where  the  granting  part  of  a  deed  of 
ttngnment  transfers  the  indenture 
•imf^,  and  the  habendum  the  estate 
Ml  tie  tndbUwr^,  the  estate  passesj 


under  the  assignment.    Doedem,  Wood 
et  al.  V.  Fax  et  al,,  iii.  U.  C.  R.  134. 


ASSIGNMENT  OF  GOODS. 
See  Fraudulent  Deed,  passim. 


ASSIZE  (CLERK  OF). 
See  Clerk  of  Assize. 


ASSUMPSIT. 

See  Account  Stated. — Bills  of 
Exchange  etc.-Common  Counts. 
Foreign  Judgment. — ^Judgment 
AS  in  case  or  Nonsuit,  I.  17. — 
Monet  had  aad  received. — 
Monet  paid.^-U8e  and  Occupa* 
TioN. — Work  and  Labor. 


I.  Action  generallt,  and  when 

MAINTAINABLE. 

II.  Pleadings,  Evidence,  AND  Dam-. 

AGES. 


I.  Action  generallt,  and  when 

MAINTAINABLE. 

See  Arbitration  and  Award,  II.  2 ; 
VI(2),  1;  VII.  ].— Division  II. 
OF  THIS  Title,  7. — ^Auction  etc., 
6. — Contribution,!. — Corpora- 
tion, 4,  5, 8. — District  Council, 
11. — Frauds  (Statute  op),  I.  6. 
Gas  Companies,  3,  5. — Goods 
Sold.— Insurance. — Master  and 
Servant,  2, 4.— Niagara  Harbor 
AND  Dock  Co. — Partners  etc,  3, 
4, 15. — St.  Lawrence  Canal. — 
Stock  Notes. 

Sale  of  goods  at  three  months — .ds- 
sumpsit  not  maintainable  till  expiror- 
tionof  credit.'] — 1.  Where  the  plain, 
tiff  sold  goods  to  the  defendant,  who 
was  to  give  his  note  at  three  months 
for  the  price,  but  afterwards  took  away 
the  goods  without  giving  the  note,  and 
the   plaintiff  brought   assumpait   for 
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goods  sold  before  the  three  months  had 
expired :  Held,  that  he  could  not  re- 
cover in  that  form  of  action,  as  he 
could  only  sue  on  the  special  agree- 
ment, until  the  time  of  the  credit  had 
expired .  Tinning  v.  Magrathy  Easter 
Term,  7  Vic. 

Agreement  for  work  upon  credit — 
Failure  of  agreement-^  When  assump- 
sit maintainable,'] — 2.  Where  work 
has  been  agreed  to  be  done  upon  a  cer- 
tain credit,  and  the  party,  by  failing  to 
perform  it  within  the  time  agreed  upon, 
has  disabled  himself  from  suing  upon 
the  special  contract,  he  cannot  there- 
fore recover  in  assumpsit  before  the 
expiration  of  the  credit,  under  the  agree- 
ment. McMahon  v.  Coffee,  i.  U.  C. 
R.  110 

Refusal  to  pay  shares  subscribed  for 
in  a  contemplated  steamboat — Assump' 
sit  not  maintainable.'] — 3.  Where  a 
party  had  subscribed  for  a  certain 
number  of  shares  in  a  steamer  which 
another  person  intended  to  build,  if  he 
refuse  to  act  and  pay  for  the  shares, 
an  action  can  only  be  maintained  on 
the  special  agreement,  not  for  the 
price  of  the  shares  in  the  boat  not  yet 
built,  as  if  they  were  a  vendible  com- 
modity. Cameron  v.  TkomkiU,  i.  U, 
C.  R.  132. 

Assumpsit  for  value  of  wild  land 
and  services  rendered  in  procuring  a 
patent   therefor,   maintainable.]--^. 

A.  having  a  claim  on  the  government 
for  certain  wild  lands,  gave  a  bond  to 

B.  to  procure  a  patent  for  the  same  in 
B.'s  name,  on  condition  that  B.  should 
pay  a  certain  sum  therefor.-— A.  ob- 
tained the  patent  in  B.'s  name,  and  in- 
forming B.  of  it,  requested  pa3rment, 
which  was  refused. — A.  then  brought 
assumpsit  for  the  value  of  the  land  sold 
and  for  services  rendered  in  procuring 
letters  patent  to  B.  granting  him  the 
land  in  fee  simple :  Held,  that  the  ac* 
tion  was  maintainable*  Ktlbom  v. 
Forester,  Dra.  Rep.  344. 

Agreement  under  seal  for  comple- 
tion of  work  by  a  certain  person — A 


person  not  mentioned  in  it,  eaxcute^ 
it  also,  assists  in  the  vHjrk,  and  is 
looked  upon  as  a  contractor — Assump-" 
sit  maintainable  by  both. ] — 5.  W  here 
an  agreement  under  seal,  for  the  com- 
pletion of  certain  work,  had  been  en- 
tered into  by  one  of  two  plaintiffi;,  and 
the  other  who  was  not  mentioned  in 
it,  signed  and  sealed  it  also,  and  after- 
wards assisted  in  the  work,  and  was 
recognized  and  paid  by  the  defendant 
for  whose  benefit  the  work  w^s  done, 
as  a  joint  contractor  with  the  plaintiff 
mentioned  in  the  instrument:  Held, 
that  assumpsit  was  maintainable  by 
both  for  the  value  of  the  work,  an 
implied  parol  agreement  having  been 
substituted'  for  the  instrument  under 
seal.  Ross  et  al.  v.  Tait,  Hil.  Term, 
7  Wm.  IV. 

Sealed  agreement  for  purduae  of 
land — Money  paid  by  vendee  on  ac- 
count  —  Refusal  by  vendee  to  com- 
plete purchase  —  Remedy  for  reco- 
very of  money  already  paid] — 6. 
Where  A.  and  B.  entered  into  an 
agreement  under  seal  for  the  sale  and 
purchase  of  land,  and  B.  paid  35/.  on 
the  agreement,  but  afterwards  refused 
to  complete  the  purchase,  as  the  title 
could  not  be  made  good,  and  requested 
A.  to  pay  back  the  money  advanced, 
which  he  then  promised  to  do,  but 
afterwards  refused  to  do,  and  B. 
brought  an  action  of  assumpsit  against 
him  in  a  district  court  and  recovered 
judgment:  Held^  on  a  writ  of  error, 
that  the  action  could  not  lie,  the  rem- 
edy being  on  the  sealed  instrument; 
and  the  judgment  of  the  court  below 
was  therefore  reversed,  darhe  v. 
Aiulerson,  Easter  Term,  3  Vic. 

Indebitatus  assumpsit  maintainable 
for  chattels.] — 7.  Indebitatus  assump- 
sit will  lie  for  chattels,  if  their  value  be 
set  forth  in  the  declaration.    Lister  v. 
Warren,  Mich.  Term,  5  Vic. 

Agreement  for  transfer  of  dd€e — 
Speaal  asmtmpsit  maintainable  for 
non^performance.] — 8.  A.  being  in- 
debtad  to  B.,  and  C.  being  indebledte 
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A.,  B.  and  C.»  without  the  assent  or 

knowledge  of  A.,  agree  that  C.  shall 
paj  to  B.  the  deht  due  to  him  by  A., 
OB  eonditioD  that  B.  shall  dischaiige  A. 
from  the  debt  owing  by  A.  to  B . :  lield, 
that  such  agreement  is  binding  on  C.^ 
and  that  B.  may  maintain  special  as- 
sumpsit against  him  for  its  non-per- 
formance.    Tyrill  v.  Annia^  i.  U.  C. 

Aioance  of  momes  to  ttoo  partners 
under  a  sealed  agreement — A  third 
fferson  afterwards  becomes  a  partner 
—Assumpsit  against  the  three  joinir 
fy.] — 9.  Where  an  agreement  was 
entered  into  under  seal  between  A.  B. 
and  C.  for  the  advance  of  certain  mo- 
nies by  A.  to  B.  and  C,  who  were 
partners  in  a  mill  business,  and  who, 
fiom  the  assets  arising  from  the  busi- 
Dess,  were  to  repay  such  advances. — 
D.  afterwards  becomes  a  partner  with 

B.  and  C. :  Held^  that  A.  could  not 
maintain  an  action  of  assumpsit  against 
B.y  C.  and  D.  jointlv  for  the  recovery 
of  the  balance  of  such  advances.  Mit- 
tUberger  et  at,  v.  Merritt  et  al.,  i.  U. 

C.  R.  330. 

Special  agreement  for  certain  toork 
— Defendant  sells  the  property  be- 
fore completion  thereof— Assumpsit 
maintainableJ] — 10.  Where  in  as- 
sumpsit for  work,  labor  and  materials, 
in  building  pait  of  a  house,  with  the 
genera]  issue  pleaded,  it  appeared  at 
die  trial  that  the  work  had  been  done 
under  a  special  agreeftient,  the  terms 
of  which  had  not  been  complied  with, 
but  that  the  defendant  had  the  work 
valued  at  a  certain  sum,  having  sold 
the  property,  and  the  plaintiff  then  left 
the  work  and  brought  his  action :  Held, 
that  the  action  was  well  brought  on 
the  common  counts.  Aitkin  v.  Mai' 
oolm,  ii.  U.  C.  R.  134». 

Special  agreement  toith  a  particular 
person  for  certain  vxrk — Plaintiff 
thinking  another  person  to  be  inter es- 
kd  inthe  toorky  sues  both  jointly  in 
sssumpsit — Jfot  maintainableJ] — 11. 
A.  eotttnula  by  deed  with  B.  to  aeO 


him  oertain  timber  off  his  lot,  to  b9 
fmid  for  by  B.  at  certain  fixed  times, 
B.  being  in  default  under  his  special 
agreement,  and  A.  supposing  C.  to  have 
a  joint  interest  in  the  timber  with  B.^ 
sues  B.  and  C.  on  an  implied  assump* 
sit :  Held,  that  though  A.  might  sue 
B.  alone  on  an  implied  assumpsit,  yet 
that,  being  concluded  by  the  deed  as  to 
the  parties  hable  on  the  contract,  he 
could  not  sue  B.  and  C.  jointly.  Arm-^ 
strong  V.  jlzukrson  et  al.^  iv.  U.  C. 
R  113. 

Sufficiency  of  consideration  to 
maintain  assumpsit."] — 12.  A  special 
assumpsit  to  pay  in  grain,  or  in  any 
particular  manner,  or  at  a  future  time, 
a  continuing  debt,  in  respect  to  which 
the  law  had  raised  an  implied  assump- 
sit to  pay  in  money  on  request ,  is  a 
binding  promise  supported  by  a  good 
consideration.  (Macaulay,  J.  dissen- 
tiente.)  Belcher  v.  Cooky  iv.  U.  C.  R. 
401. 

Services  rendered  for  a  relative  un^ 
der  the  expectation  of  sharing  in  his 
Ufillf  are  not  sufficient  grounds  to 
maintain  assumpsit,"] — 13.  Where 
services  are  performed  for  a  relative  or 
other  person  upon  a  mere  reliance  that 
the  party  serving  will  share  his  hbun^ 
under  his  will,  such  services  do  not 
afford  the  ground  of  an  action  as  upon 
an  im^ied  assumpsit  to  pay  in  money. 
Whyatt  V.  Marsh,  iv.  U.  C.  R.  485. 

Consideration^' GenertU  principle 
qf.\ — 14.  If  the  plaintiff  part  with 
anything  that  is  of  value  to  nimself  to 
obtain  the  defendant's  promise,  that 
forma  a  valid  consideration  for  the 
promise,  though  the  thing  parted  with 
may  be  of  no  legal  value  in  the  de- 
fendant's hand.  Bradford  et  al.  v. 
(TBrien,  vi.  U.  C.  C.  417. 

*  Compromise  of  penal  action  unth- 
out  leave  of  the  court — How  far 
consideration  for  assumpsit,"]  —  15. 
Where  it  dearly  appears  on  the  fac« 
of  the  declaration,  (which  was  not  so 
apparent  in  this  case — see  judgment,) 
that  the  cenaldeiaiion  of  tha  defen* 


60 


ASSUMPSIT. 


ASSUMPSIT. 


dant's  promiBe  was  a  compromise, 
without  leave  of  the  court,  of  a  pe- 
nal action,  brought  by  the  plaintifT 
as  a  common  informer  against  the  de- 
fendant, the  consideration  will  be  held 
to  be  illegal,  and  the  declaration  bad. 
Hart  V.  Meyers,  \\u  U.  C.  R.  416. 


II.  Pleadings,  EvmENCE,  AND  Dam- 
ages. 

See  Bailment,  2,  3. — Evidence,  II. 
2. — Gas  Companies,  4. — Guar- 
antee. —  Insurance  —  Master 
AND  Servant,  1, 5. — ^Practice,  I. 
26. — Stock  Notes. 

Agreement  —  Mode  of  declaring 
thereon.'] — 1.  An  agreement  to  do 
eertain  work  cannot  be  declared  on 
as  a  promissory  note — the  consider- 
ation for  such  agreement  and  breach, 
must  be  properly  averred.  Doivn  v. 
McNamara  et  al.y  iii.  U.  C.  R.  276. 

Averments  on  special  agreement,"] — 
2.  In  declaring  on  a  special  agreement, 
Quare:  What  must  be  averred  in  the 
declaration  to  have  been  done  ;  or 
what  may  be  lefl  to  be  set  up  as  mat- 
ter of  defence  in  the  plea  if  it  has  not 
been 'done.  iSem^/e :  That  the  inten- 
tion of  the  parties  to  be  reasonably 
collected  from  the  whole  instrument, 
must  govern.  Etvart  v.  Bowe^,  v.  U. 
C.  R.  446. 

Declaration  on  promise  to  continue 
a  former  agreement — Averments  neces* 
saryj] — 3.  Where  a  defendant  is  sued 
upon  a  promise  to  continue  a  former 
agreement,  which  at  the  time  of  the 
alleged  promise  is  about  expiring,  the 
plaintiff  should  state  in  his  declaration 
ihe  preeise  terms  of  the  former  agree- 
ment ;  and  also,  aver  that  the  terms 
so  stated  composed  the  whole  of  the 
former  agreement.  Barnes  v.  Mc- 
Kay,  V.  U.  C.  B,  246. 

Thepromise  should  ie  alleged  in  di- 
rect terms."] — 4.  In  an  Action  of  as- 
sumpnt,  the  promise  of  the  defendant 
should  be  alle^ped  ia  i^bre^t  ietcms  ^  the 


averment  therefore,  that  the  defendant 
addressed  a  letter  to  the  plaintiff,  in 
which  he  promised,  &c.,  not  being  a 
precise  allegation  that  the  defendant 
promised,  but  that  the  letter  says  he 
did,  is  bad.    lb. 

Averment  of  readiness,] — 5.  In  a 
declaration  against  a  miller,  for  not  de- 
livering flour  ground  by  him  from 
wheat  sent  to  him  by  the  plaintiff,  on 
an  agreement  that  he  would  grind  and 
deliver  the  flour  at  a  reasonable  price— 
the  omission  of  the  averment  ofreadt' 
ness  to  pay  the  price  is  bad,  on  demur- 
rer. Counter  v.  Jones,  Easier  Term, 
2  Vic. 

Indebitatus  assumpsit  for  chattels 
— Forjn  of  declaration,] — 6.  In  de- 
claring in  indebitatus  assumpsit  for 
chattels,  their  value  should  be  set  forth 
in  the  declaration ;  and  the  plaintiffmay 
also  declare  in  indebitatus  as^urapsit, 
for  chattels  as  on  an  account  stated - 
Lister  v.  Warren yM\ch.  Term,  5  Vic. 

Assumpsit,  when  maintainable^^ 
Plea  of  coverture,] — 7,  Where  the  de. 
fendant  promises,  that  if  the  plaintiff 
would  convey  a  certain  property  to 
Mrs.  A.  B.,  and  take  a  mortgage  from 
her  for  payment  of  the  purchase  money 
by  a  certain  day,  the  money  should  be 
paid  on  that  day :  Held  per  Cur,,  re- 
versing the  judgment  of  the  court  be- 
low, that  an  action  of  assumpsit  would 
well  lie  ngainst  the  defendant  on  the 
non-payment  of  the  mortgage,  and  that 
the  plea  of  Mrs.  A.  B.'s  coverture, 
would  be  a  bad  plea ;  Semble,  how- 
ever, that  such  a  plea  would  be  a  good 
defence  where  a  promise  of  the  defen- 
dant is  set  up  in  the  declaration,  as 
founded  on  a  consideration  of  the  plain* 
tiff's  forbearance  to  sue  a  married 
woman  for  a  debt  alleged  to  be  pre- 
vicusly  due  by  her.  JSTichols  v.  Mc- 
Gill,  vii.  U.  C.  R.  233. 

Evidence — Damages.] — 8.  Quare: 
If  in  assumpsit  on  a  contract  to  cany 
goods  safely,  with  an  averment  of  total 
loss,  and  a  plea  that  the  ^oods  were 
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carried  safely,  and  no  evidence  given 
to  shew  that  any  of  the  goods  were 
lost,  bat  only  that  the  cask  in  which 
they  were  packed  wvlb  injured,  and 
some  of  the  goods  damaged,  is  the 
plaintiff  entitled  to  recover  anything,  or 
more  than  nominal  damages.  Hancock 
V.  Betkune,  iii.  U.  C.  R.  47. 

Indebitatvs  assumpsit — Plea,  gen- 
eral issue  and  payment  into  court — 
Plaintiff  must  prove  damages.'] — 9. 
Where  in  indebitatus  assumpsit  the 
defendant,  as  to  all  the  monies  in 
the  declaration,  except  as  to  33/.  14^., 
pleaded  the  general  issue,  and  as  to 
that  sum,  pleaded  payment  of  1/. 
\s.  Sd.  into  court,  and  no  damages 
ultra;  and  the  plaintiff  replied,  that 
he  had  sustained  greater  damages, 
but  at  the  trial  obtained  a  verdict  for 
the  difference  between  the  sum  of  33/. 
14s.  and  11.  is,  Sd.  paid  into  court,  as 
a  sum  admitted  on  the  record  without 
gi«ring  any  evidence — ^the  court  set  the 
verdict  aside,  as  it  was  incumbent  on 
the  plaintiff  to  prove  damages,  no  spe- 
cific sum  being  admitted  on  the  record 
in  this  form  of  action.  Ross  et  al.  v. 
Garrison,  Hil.  Term,  7  Vic. 

Agreement  to  deliver  wheal — Faxl- 
Mre^-Dedaration  thereon  —  Evidenced] 
— 10.  Upon  an  agreement  to  deliver 
wheat  for  the  plaintiff  at  the  mill  of  a 
third  party,  naming  him,  the  plaintiff 
averred  in  his  dejclaration,  <'  that  he 
was  always  willing  to  accept  the  wheat 
at  the  place  aforesaid,  whereof  the  de- 
fendant had  notice  :'*  Held,  on  motion 
in  arrest  of  judgment,  declaration  good. 
Held  also,  that  it  was  not  necessar)- 
for  the  plaintiff  to  prove,  under  this 
agreement,  a  request  on  his  (the  plain- 
tiff's) part  to  the  defendant  to  deliver, 
or  that  he  was  at  the  mill  of  the  third 
party  to  accept  a  delivery  of  the  wheat. 
WngkL  V,  Weed,  vi,  U.  C.  R.  140. 


ASSURANCE. 
See  iNsuRAifcs. 


ATTACHMENT. 

See  Arbitration  AND  Award,VT(1). 
Attorney,  11(3). — Ejectment, 
IV(2).— Sheriff,  II. 


I.  When  Granted. 
II.  Practice  On. 
III.  Other  Matters. 


I.  When  Granted. 

See  Abscondino  Debtor,  passim.— 
Arbitration  etc.,  I.  2,3. — Cer- 
tiorari, 4. — Costs,  VII.  6 ;  VIII. 
2. — Ejectment,  VII.  4. 

Jlgainst  deputy  clerk  of  the  crown.'] 
— 1.  An  attachment  was  granted 
against  a  deputy  clerk  of  the  crown 
for  having  issued  serviceable  process 
without  authority ;  and  afterwards,  on 
his  appearance  in  term  to  answer  in- 
terrogatories, the  court  ordered  him  to 
be  dismissed  from  his  office,  and  to  pay 
the  costs  of  the  proceedings.  Rex  v. 
Fraser,  iii.  0.  S.  237. 

A  gainst  District  Court  Judge,] — ^2. 
An  attachment  will  not  be  granted 
against  a  judge  of  a  district  court,  for 
not  obeying  a  writ  of  certiorari,  unless 
it  be  shewn  that  he  is  acting  contu- 
maciously. Judge  Niagara  District 
an*r^,/nre,iii.  0.  S,437. 

Against  absconding  debtors,] — 3. 
See  "  Absconding  Debtor,"  passim. 

Against  attomies."] — 4.  See  "  At- 
torney," 11(3),  passim. 

Against  sheriffs,y^5.  See  "  Sher- 
iff," 11. 

Against  mt7iesses J] — 6.  See  "  Sub- 
pffina,"  2,  3,  5. 

In  ejectment,] — 7.  See  "Eject- 
ment," IV(2). 

On  awards,] — ^S.  See  "  Arbitration 
and  Award,"  VI(1). 

Second  attachments^  Costs  of  form' 
er  one.] — 9.  A  second  attachment  was 
refused,  until  the  costs  of  setting  aside 
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a  fonner  one  had  been  paid.    Rex  v. 
RuUan,  Easter  Term,  6  Wm.  IV. 


IT.  Practice  On. 

See  Absconding  Debtor,  passim. — 
Arbitration  and  Award,  VI(1), 
passim. — Attorney,  11(3),  passim. 

Service  of  rule  nisiJ] — 1.  A  rule 
nisi  for  an  attachment  must  be  person- 
ally served,  and  the  original  shewn  at 
the  time  of  service.  Crysler  v.  Camp- 
belly  i.  U.  C.  R.  416. 

[Not  80  if  it  be  shewn  that  the  party  knows 
of  the  rule,  and  is  evadinc^  the  service,  hi  re. , 
WhoUy,  xiv.  M.  &  W.  731 ;  contra,  WiMn- 
9on  V.  Pennington^  6  Dowl.  183.] 

Affidavit  of  service  of  rule.'] — ^2. 
The  affidavit  of  service  upon  which 
the  rule  for  an  attachment  is  founded, 
is  good,  though  it  state  the  service  as 
made  on  the  day  of  a  certain  month, 
instant  f  without  stating  the  yecar.  Re* 
gina  V.  Tomb,  iv.  U.  C.  R.  177. 

Demand  under  power  of  attorney.'] 
— 3.  Where  a  demand  of  costs  to 
ground  an  attachment  is  made  under 
a  power  of  attorney,  it  must  be  shewn 
that  a  copy  of  the  execution  of  the 
power  has  been  served.  Marcy  v. 
Butler,  Easter  Term,  2  Vic, 

[Upheld  in  Morriaon  v.  Lofwden^  Trin.  Term , 
2  &  3  Vic. ;  Qjua  ▼.  Holmet,  Easter  Term,  3 
Tic, ;  jBretnter  v.  JHcJEioen,  infra.  4,  and  so 
in  the  English  Courts  in  the  cases  ofXhedem. 
Copea  V.  MfuoUf  7  Dowl.  P.  C.  650 ;  S.  C. 
jSnon,  1  W.  W.  &.  H.  549,  3  Jur.  23.  But 
see  the  latest  case  on  t^is  point,  that  of  Sandtn 
▼.  McSherryt  infra.  5.] 

Demand,  wnder  power  of  attorney — 
Affidavit.'] — 4-.  Where  a  rule  on  an  at- 
torney required  that  the  money  should 
be  paid  within  a  month  afler  service, 
an  attachment  for  non-payment  was 
refused,  no  copy  of  the  affidavit  of  the 
execution  of  the  power  of  attorney 
under  which  the  money  had  been  de- 
manded having  been  served,  and  the 
affidavit  of  the  non-payment  stating 
only  that  the  money  had  not  been 
paid  within  the  month,  and  not  nega. 
dving  payment  afler  the  month.  Brews- 
ter ▼.  McEtorn^  Easter  Term,  3  Vic. 


5.  In  moving  for  an  attachment  for 
non-payment  of  costs,  where  the  de- 
mand has  been  made  under  a  power 
of  attorney,  it  is  not  necessary  to 
shew  that  at  the  time  of  the  demand 
a  copy  of  the  affidavit  of  the  execution 
of  the  power  of  attorney  was  served. 
Sanders  v.  McSherry,  Mich.  Term, 
6  Vic. 

Judge^s  order  made  a  rule  of  court 
— Demand  under  the  order  before  it 
became  a  rule  of  court.] — 6.  An  at- 
tachment for  non-payment  of  exists 
under  a  judge's  order  subsequently 
made  a  rule  of  court,  where  a  de- 
mand had  been  made  under  the  order, 
but  not  aAer  it  had  become  a  rule  of 
court,  was  refuscfd.  Culver  v.  JIfc- 
Donell,  Trin.  Term,  7  Wm.  IV. 

Order  of  JSTisi  Prius  mu^t  be  made 
a  rule  of  court] — 1,  An  attachment 
will  not  be  granted  on  the  order  o^  a 
judge  at  Nisi  Prius  until  such  order 
be  made  a  rule  of  court.  Plumb  v. 
Miller,  Hil.  Term,  7  Wm.  IV. 

Demand — Part  payment  received — 
Demand  necessary  far  residue^ — 8. 
Where  a  plaintiff  was  ordered  to  pay 
costs,  and  a  demand  of  them  was  made 
on  the  master's  allocatur,  when  he  paid 
a  part,  which  was  received :  Held,  that 
an  attachment  could  not  be  granted  for 
the  residue  without  a  new  demand. 
Hyatt  V.  Anger,  Easter  Term,  3  Vic. 

Demand  made  by  attorney,] — 9. 
Where  a  rule  directed  costs  to  be 
paid  to  a  party  in  a  cause,  an  attach- 
ment w^s  granted  on  a  demand  made 
by  his  attorney.  Kimball  v.  Ripson, 
Trin.  Term,  3  &  4  Vic,  P.  C.  Macau- 
lay,  J. 

AMdamt  to  set  aside — How  to  be  inr 
tituted.] — 10.  An  affidavit  to  set  aside 
an  attachment  must  be  intituled  on  the 
crown  sid6,  and  not  in  the  names  of 
the  parties  to  the  suit.  Malloch  ▼• 
Morris,  Trin.  Term,  1  &  2  Vic. 

[Also,  see  12,  infra.] 

Motion  to  set  aside,  after  arrest — 
Objections  raised  which  might  have 
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hem  made  in  skewing  antmJ] — 11. 
Where  at  the  time  of  granting  an  at* 
tacbment  against  a  plaintiff  for  non- 
payment of  costs  pursuant  to  a  rule, 
came  was  shenrn  and  several  objec- 
dooB  taken,  which  were  overruled : 
Heldfthsi  after  the  plaintiff's  arrest 
irader  the  attachment,  he  could  not 
move  to  set  it  aside  for  irregularity  on 
other  grounds  of  objection,  which  might 
have  been  uiiged  on  shewing  cause 
v^en  the  application  was  made  for  the 
writ.  Begina  v.  Hyatt,  Trin.  Term, 
4  &  5  Vic,  P.  G.  Macaulay,  J. 

Affidacite  to  set  antky  how  inti- 
tuled,']— 12.  Afler  an  attachment  has 
been  ordered,  although  it  has  not  is- 
sued, affidavits  made  use  of  to  set  aside 
the  role  for  it  must  be  intituled  on  the 
crown  ffide.  Garland  v.  Burrotaes, 
Trin.  Tenn,  3  &  4  Vic,  P,  C  Macau, 
lay,  J. 


tion  to  move  for  his  discharge  must  be 
served  on  the  opposite  party  and  not  on 
his  attorney.  Garrison  v.  Balkwell 
et  al.y  i.  U.  C.  H.  2. 

Attachment  for  costs  stayed,  owing 
to  misconduct  of  attomies.l'-^.  Where 
expenses  have  been  vexatiously  incur- 
red in  C'Onducting  a  suit  by  the  at- 
tomies  on  both  sides,  the  court,  to  pro- 
tect thejclient,  will  Older  an  attachment, 
though  regularly  issued,  tp  be  stayed, 
without  costs,  upon  payment  of  the 
money  due.  .  Regina  v*  Cameron,  m 
the  suit  of  Playter  v.  Cameron,  iv.  U. 
C.  R.  166. 


in.  Other  Matters. 

See  Escape,   11,  12,  13,  14,  15.— 
LiMiTa,  11.  4. — Sheriff,  I.  7. 

Costs  against  unsuccessful prosecu- 
torJ] — 1.  Where  the  defendants  had 
been  brought  into  court  upon  an  attach- 
mentf  although  they  cleared  themselves 
upon  intc^rrogatories  of  the  imputed  con* 
tempt,  the  court  refused  to  allow  costs 
against  the  prosecutor,  even  although 
he  had  omitted  a  fact  in  his  affidavit 
which  might  have  affected  their  deci- 
sion upon  granting  the  attachment,  and 
although  one  of  the  affidavits  upon 
which  the  attachment  was  moved  for 
was  not  filed  early  enough  for  them  to 
answer  by  a  counter  affidavit  Sex  v. 
McKenzie  et  a/.,  Tay.  U.  G.  H.  85. 

7  Vie.  eh.  31,  sec.  8. — What  must 
be  ^newn  by  a  party  moving  for  his  eks^ 
charge  under — Service  of  notice  of  mo- 
tibiM — 2.  A  party  moving  under  7  Vic. 
ch.  Slf  sec  8,  for  his  discharge  from 
custody  on  an  attachment,  must  shew 
that  he  b  in  contempt/or  non-^yfnent 
€f  money  ^  and  (he  notice  of  hia  inten- 
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ATTESTATION. 
See  EvmfiiVGE,  V.  2, 3, 5,  6. 


ATTORNEY. 

I.  Articled  Clerks. 
II.  Duties  and  Liabilitie8« 

(1),  Duties,  and  liability  for  negh» 
genee  or  misconduct. 

(2),  Other  Liabilities,  and  Plead- 
ings. 

(3),  Summary  proceedings  againsi* 

III.  Fees. 

IV.  Sights,   and    Miscellansous 
Matters. 

I.  Articled  Clerks. 

Service  of,  toith  agent  in  this  pro- 
mnce."] — 1.  An  articled  clerk  can 
serve  only  only  one  year  with  the  agent 
of  the  attorney  in  this  province.  GrU- 
kison  In  re,  Hil.  Term,  7  Wm.  IV. 

Clerk  carrying  on  business  where 
attorney  is  not  resident.] — 2.  It  was 
stated  by  the  court  that  where  an  arti- 
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ded  clerk  carries  on  business  in  a  place 
where  the  master  does  not  reside,  that 
the  time  so  spent  will  not  be  computed 
in  his  service.  Mcintosh  v.  McKen- 
zUy  In  re,  Mich.  Term,  1  Vic. 

Loss  of  articles J\ — 3.  Where  an 
attorney's  clerk  had  lost  his  articles  of 
clerkship,  he  was  sworn  in  on  an  affi- 
davit of  the  loss,  and  producing  the 
usual  certificate  of  service.  Loring, 
In  re,  Mich.  Term,  2  Vic. 

Engaged  in  other  occupations 
whilst  under  articles.} — 4.  An  attor- 
ney was  struck  off  the  rolls,  where  it 
was  shewn  on  affidavit  that  during  the 
entire  period  he  was  under  articles  he 
was  a  salaried  clerk  attending  a  public 
office.  Ridout,  In  re,  Trin.  Term,  2 
&  3  Vic. 

When  a  student  may  be  admitted 
upon  his  oum  affidavit  of  serviced] — 
5.  A  person  may  be  admitted  an  attor- 
ney of  this  court  upon  his  own  affida- 
vitt  of  service,  where  the  attornev  to 
whom  he  was  articled  is  absent  from 
the  province.  Radenhursty  ex  parte, 
Tay.  U.  C.  R.  175. 

Insufficiency  of  certificate  of  mas- 
ter.\-~  6.  A  certificate  from  the  mas- 
ter, and  an  affidavit  of  the  person 
entitled,  stating  <<  that  he  he  had  during 
his  clerkship  done  everything  required 
of  him,"  was  held  not  sufficient  to 
entitle  him  to  be  admitted  an  attorney 
of  this  court.  Lyons,  ez  parte,  Tay. 
U.  C.  R.  220. 

Absence  for  a  year  on  account  of 
ill  health.'} — 7.  An  articled  clerk  who 
having  served  four  years,  obtained  his 
master's  consent  to  go  to  England  for 
the  benefit  of  his  health,  with  the  in- 
tention of  returning  at  the  end  of  six 
months,  but  his  health  still  continuing 
bad,  he  with  his  master's  permission 
remained  six  month's  longer:  The 
court  on  his  return  admitted  him  as 
an  attorney.  Hagarty,  In  re,  Mich. 
Term,  5  Vic. 

Jlpplication  to  strike  attorney  off' 
tie  rolls  for  being  tun  years  absent 


whilst  under  artictes.']-^S.  On  an 
application  for  an  attachment  against 
an  attorney  for  having  improperiy 
granted  a  certificate  of  actual  service 
10  A.  B.  an  articled  clerk,  when  he 
had  been  absent  from  his  service  on 
account  of  ill  health  for  neariy  two 
years  whilst  he  was  under  articles,  and 
to  strike  A.  B.  off  the  rolls,  on  which 
he  had  been  admitted  more  than  two 
years  before,  the  court  refused  both 
niles,  on  the  ground  of  the  long  time 
that  bad  elapsed  since  the  clerk's  ad- 
mission as  an  attorney ;  but  they  made 
his  master  pay  the  costs  of  the  appli- 
cation. Holland,  In  re,  Trin.  Tenn» 
6  &  6  Vic. 


II.  Duties  and  Liabilitbbs. 

( 1 ),  Duties,  and  Liability  for  J^egU" 
gence  or  Misconduct* 

(2),  Other  Liabilities,  and  Pleadings, 

(3)f  Summary  Proceedings  against. 


( 1),  Duties,  and  Liability  for  JVeglu 
gence  or  Misconduct, 

Delivery  of  brief  to  counsel — ^eglU 
gence  in  not  doing  so.} — 1 .  A.  retains 
B.,  an  attorney  living  in  Kingston,  to 
defend  him  in  a  suit  to  be  tried  at  the 
Perth  assizes. — Before  the  trial,  A. 
comes  to  Kingston  to  advise  with  B., 
B.  tells  A.  that  having  no  other  case 
at  Perth,  he  cannot  go 'there  in  this 
one  suit,  but  that  C,  who  is  a  barrister 
residing  at  Perth,  would  attend  to  it, 
and  that  A.  had  better  see  him  on  the 
subject. — A.  makes  no  objection,  but 
goes  to  Perth  and  instructs  C.  in  his 
defence — C.  conducts  the  suit  at  the 
trial — a  nominal  verdict  is  given  against 
A. — No  complaint  is  made  that  C. 
mismanaged  the  cause  in  any  way  : 
Held  per  Cur.,  that  under  these  cir- 
cumstances B.  is  not  liable  to  an  ac- 
tion for  negligence  at  the  suit  of  A.|  in 
not  himself  making  up  a  brief  and  de- 
Uvering  it  to  C.  (Macaulay,  J. 
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tiente).    Kmney  v.  Annstrongy  ir.  U. 
C.  R.  196, 

Duty  under  the  ordinary  retainer  y 
Of  to  issuing  executiony  ^.] — 2.  It  is 
no  part  of  an  attorney's  duty,  under  the 
ordinary  retainer,  to  issue  an  execution 
and  to  collect  the  money  upon  the 
judgment — ^his  authority  ceases  with 
the  judgment.  Where  therefore,  in  an 
action  against  an  attorney,  the  plaintiff 
states  the  promise  to  be,  that  the  de- 
fendant would  prosecute  and  conduct 
a  certain  action  in  a  skilful  and  diligent 
manner,  and  then  lays  as  a  breach  of 
the  defendant's  undertaking  to  prose- 
cute the  action  &c.,  that  he  delayed 
to  issue  execution,  without  averring 
any  special  retainer  to  do  so :  Held 
per  Cur.f  declaration  bad  on  general 
demurrer.  Searson  v.  Small,  v.  U. 
C.  B.  259. 

Dutf/f  as  to  taking  unfair  a>dvan* 
(agef.]---3«  Semble:  That  an  attorney 
would  not  be  liable  for  culpable  negli- 
gence, in  nof  urging  for  his  client  the 
defence,  that  the  agreement  upon  which 
he  was  sued  was  made  on  a  Sunday, 
as  it  is  no  part  of  his  professional  duty 
to  take  all  dishonest  advantages.  Vcnl 
T.  Duggan  et  al,^  vii.  U.  G.  B.  568. 

Misconduct  in  acting  unthout  au- 
iharitifJ] — 4*.  Where  on  an  application 
by  a  defendant  to  set  aside  proceedings 
in  a  cause,  he  swore  that  no  process 
had  been  served  on  him,  and  that  an 
attorney  who  had  accepted  process 
and  entered  on  appearance  for  him, 
had  acted  without  authority-— the  court 
ordered  that  the  attorney  should  iile  an 
affidavit  accounting  for  his  entry  of 
appearance.  Weir  y.  Hervey  et  al,y 
Hil.  Term,  4  Vic. 

5.  Under  the  circumstances,  as  men- 
tioned in  the  last  case,  the  court  the 
ioilowing  term  set  the  proceedings 
aside,  and  ordered  that  the  attorney 
should  pay  all  the  costs.  Ih.y  i.  U.G. 
B.430. 

[See  cue  number  8»  infinu] 

Breath  of  ^atM.]— 6.  Where  a 
deekntion  in  ejectment   had  been 


served  on  a  wrong  party,  and  the  at- 
torney of  the  lessor  of  the  plaintiff  , 
wrote  to  the  attorney  of  the  person  who 
ought  to  have  been  served  that  if  he 
would  waive  the  irregularity  and  go  to 
trial,  that  no  action  for  mesne  profits 
should  be  brought  against  his  client,  if 
the  lessor  of  the  plaintiffshould  be  suc- 
cessful ;  and  the  defendant's  attorney 
accordingly  went  to  trial,  and  the  lessor 
of  the  plaintiff  obtained  a  verdict  and 
judgment — the  court  stayed  the  pro- 
ceedings in  an  action  which  was  after- 
wards brought  by  the  attorney  to  re- 
cover mesne  profits  from  the  defen- 
dant, and  ordered  that  the  attorney 
shoidd  pay  the  costs.  Stephenson  v. 
M'Combs/uJ].  C.  R.  456. 

22  Geo.  //.  ch,  46.]— 7.  To  subject 
a  person  to  the  penalty  of  22  Geo.  IL 
ch.  46,  for  suing  out  process,  &;c.,  the 
attorney  allowing  his  name  to  be  used 
must  first  be  convicted.  Rex  v.  Bid-' 
welly  Tay.  U.  G.  R.  670. 

Striking  off  the  ro//.]— ^.  An  at- 
torney who  had  been  ordered  to  pay 
the  costs  of  setting  aside  proceedings, 
in  an  action  in .  which  he  had  acted 
without  authority,  having  aflerwards 
written  a  highly  improper  and  unjusti- 
fiable letter  to  the  Ghief  Justice,  im- 
pugning his  motives  in  the  judgment 
which  he  had  given,  and  stating  that 
he  was  actuated  from  personal  and 
private  feelings  of  dislike  towards  him : 
The  court  directed  that  a  rule  nisi 
should  issue  to  strike  him  off  the  rolls ; 
and  no  proper  nor  sufficient  apology 
having  been  made,  the  rule  was  after- 
wards made  absolute.  Hervey,  In  re, 
Mich.  Term,  5  Vic. 

Assumpsit  for  negligence — Mis^ 
direction.^ — 9.  In  an  action  of  special 
assumpsit  against  an  attorney  for  neg- 
ligence in  discharging  the  plaintiffs' 
debtor,  who  was  in  custody  on  a  capias 
ad  satisfaciendum,  without  any  autho- 
rity fiivm  the  plaintiffs  for  so  doing,  it  is 
no  misdirection  to  tell  the  jury  that  the 
damages  are  discretionary,  and  that  it 
is  not  incumbent  on  them  to  gjva  the 
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plaintiiTs  a  verdict  for  the  whole  amount 
of  their  debt.  Bradbury  et  al,y  v.  Jtxr- 
mSy'uU.C.  R.  301. 

Charge  of  fraudulent  breach  of  du- 
tyJ] — 10.  An  attorney  is  not  responsi-  | 
ble  as  for  a  fraudulent  breach  of  duty,  I 
for  an  erroneous  opinion  given  to  a ' 
client  on  a  question  arising  on  a  will. 
Alexander  v.  Smcdl  et  al.,  ii.  U.  C. 
R.  298. 

Liability  for  negligence — Failure 
of  proof  of  special  damages — JVomi- 
nal  damages. "] — 11.  Where  an  attor- 
ney was  retained  to  make  an  applica- 
tion to  the  court  to  release  a  sheriff 
from  an  attachment,  and  the  jury  in  an 
action  for  negligence  in  conducting  the 
application  found  that  he  was  in  fault : 
Held,  that  he  was  liable  to  nominal 
damages  for  such  negligence,  although 
all  the  grounds  of  special  damage  laid 
by  the  plaintiff  failed.  McLeod  v. 
Boultony  iii.  U.  C.  R.  84.. 

Assignees  of  insolvents  to  sue  for 
negligence,"] — 12.  Under  the  1st,  8th 
and  18th  clauses  of  the  Insolvent 
Debtor's  Act,  8  Vic.  ch.  48,  the  right 
to  sue  an  attorney  for  negligence  vests 
in  the  assignees  of  the  insolvent  plain- 
tiff, and  not  the  plaintiff  himself.  AleX' 
ander  v.  A.  B,  If  C  27.,  AttomitSy 
V.  U.  C.  R.  329. 


(2),  Other  Liabilities,  and  Pleadings. 

Su  Trespass,  I,  3.-7-Trov£R,  I.  6. 

Liability  '  for  sheriffs  fees.] — 1. 
An  attorney  is  liable  to  the  sheriff  for 
fees  on  executing  writs,  and  for  ser- 
vices rendered  for  him  in  causes  of  his 
clients,  without  any  special  underta- 
king. Jarvis  v.  WaMmmf  Dra.  Rep. 
171. 

[Th0  writs,  &c.,  served  in  this  case  would 
seem  to  have  been  mesne  procut. — See  Cor- 
bett  V.  3tcKemU,  infra  3.] 

Action  against,  for  money  received 
for  dient-^-Defence  of  fraud] — 2. 
It  is  no  defence  in  an  action  against  an 
attorney  for  money  received  by  him  on 


account  of  his  client,  that  the  judgment 
on  which  the  money  was  paid  was 
obtained  through  frauds  of  such  client. 
Williams  v.  King,  Easter  Term,  1 
Wm.  IV. 

Liability  far  sheriff'^s  poundage  on 
executions.] — 3.  No  action  lies  by  the 
shenff  against  the  plaintiff's  attorney  in 
a  cause  to  recover  poundage  upon  an 
execution  which  the  attorney  has 
placed  in  his  hands  to  be  executed. 
Corbett  v.  McKenzie,  vi.  U.  C.  R.  605. 

[So  Mayhery  v.  Mansfield,  16  L.  J.,  Q.  B. 
102  ;  11  Jur.  60;  Seal  v.  HutUoti,  2  B.  C.  R. 
55.] 

Action  against,  for  false  imprison-* 
ment — Justification.]— -A.  Where  in 
an  action  against  an  attorney  for  false 
imprisonment  on  a  writ  alleged  to  be 
void,  the  plaintiff  produced  the  writ  to 
connect  the  attorney  with  the  arrest : 
Held,  that  the  attorney  could  n«t  justi- 
fy under  the  writ  so  produced  by  the 
plaintiff,  without  a  special  plea.  O'- 
Reilly  v.  Armstrongs  Easter  Term, 
4  Vic. 


.N'egligente — Declaration.'] — 5.  A 
declaration  against  an  attorney  for 
negligence,  is  sufficient  in  stating  gen- 
erally that  by  the  negligence  of  the  de- 
fendants he  (the  plaintiff)  lost  his 
cause — it  need  not  point  out  what  the 
negligence  consisted  in.  Vail  v.  Dug- 
gan  et  al.y  vii.  U.  C.  R.  568* 


(3),  Summary  proceedings  against. 

See  div.  III.  12. 

Where  matters  of  complaint  indict^' . 
able.] — 1.  The  court  will  not  proceed 
summarily  against  an  attorney  upon  a 
complaint  of  matters  for  which  (if  the 
charge  were  true)  he  might  be  indicted ; 
especially  where  the  affidavits  in  sup- 
port of  the  charge  are  contradicted  by 
other  affidavits.  Patterson  v.  Miller, 
In  re,  i.  U.  C.  R.  256. 

Purchasing  securities  from  client,] 
2.  Where  an  attorney  purchases  secu- 
rities from  his  own  clientyusing  no  undae 
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advantage  in  the  tanaaction,  the  court 
— though  they  may  disapprove  of  the 
act,  cannot  punish  him  as  for  any  vio- 
lation of  his  duty.  Bartlttt  v.  Mey- 
ersy  In  re,  i.  U.  C*  R.  252- 

[So  where  an  attorney  in  order  to  secure  a 
balance  due  to  him  from  a  client,  insured  ibe 
life  of  that  client  and  received  the  amount  of 
the  policy,  the  court  refused  to  interfere  sum- 
iznhly  to  compel  him  to  deliver  the  policy  to 
the  administrator  of  the  client.  Jn  re  Lord 
Cardrou,  v.  M.  &  W.  545.] 

Will  not  be  ordered  to  pay  costs  due 
hy  client  tcithout  expre^  undertake 
ing,"] — 3.  An  attorney  will  not  be  or- 
dered by  the  court  to  pay  the  costs  due 
bj  his  client  to  the  opposite  party, 
unless  he  has  by  himself,  or  by  his 
agent  expressly  authorized  in  that  be- 
half, positively  engaged  to  do  so.  Boss 
V.  Colder,  iii.  U,  C.  R.  180. 

[Xor  is  be  held  to  be  personally  liable  for 
the  payment  of  fees  to  a  witness  for  giving 
evidence  in  a  cause.  BcbmM  ▼.  Bridgt,  iii. 
M.&W.  114.] 

Will  not  be  ordered  to  pag  costs  of 
suit  on  a  bond  to  the  limits  signed  by 
him  in  behalf  of  an  obligor  J] — i. 
The  court  refused  to  order  an  attorney 
to  pay  the  costs  of  a  suit  on  a  bond  to 
the  limits  where  he  had  signed  the 
name  of  one  of  the  obligors  and  exe- 
cuted the  bond  in  his  behalf,  on  a  mere 
parol  authority.  Leonard  v.  Glenden- 
mm,  Mich.  Term,  1  Wm.  IV. 

Where  grounds  of  complaint  mere 
inadtfertency  and  actionable,"] — 5.  The 
court  will  not  proceed  by  attachment 
against  an  attorney  on  a  charge  of  mal- 
practice, where  his  conduct  has  been 
merely  inadvertent  and  the  party  com- 
plaining has  a  remedy  by  action.  Stu- 
art, In  re,  Hil.  Term,  6  Wm.  IV. 

Will  not  be  ordered  to  pay  fjumey 
bdonsing  to  abscomUng  debtors  and 
atta(Aedtn  his  hands,] — 6.  The  court 
will  not  order  an  attorney  to  pay  over 
money  which  has  been  attached  in  his 
hands  as  the  property  of  an  abscond- 
ing debtor.  Clark  v.  Stover,  Trin. 
Term,  3  &  4  Vic. 

Renewal  oflapsedrtde^^l.  Where . 


a  rule  nisi  for  an  attachment  against 
an  attorney  for  non-payment  of  money 
had  lapsed,  the  c^urt  refused  to  renew 
the  rule  without  a  fresh  affidavit.  Roy 
V.  Delay,  Tay.  U.  C.  R.  6. 

Where  money  received  by  him  as  an 
agent,  and  not  attorney.'] — 8.  The 
court  will  not  grant  an  attachment 
against  an  attorney  for  not  paying  over 
money  received  by  him  as  an  agent, 
and  not  in  his  professional  character ; 
but  if  from  the  circumstance  it  appears 
that  the  attorney  is  not  trustworthy, 
the  court  would  probably  interfere  on 
a  motion  to  strike  him  off  the  rolls. 
O'Reilly,  In  re,  i.  U.  C.  R.  392. 

Practising  in  District  Court — ^JVon- 
paynient  of  monies  received  for  client. 
9.  An  attorney  of  the  Court  of  Queen'a 
Bench  practising  in  a  district  court, 
is  liable  to  an  attachment  for  not  pay- 
ing over  monies  received  for  his  client. 

Carruthers  v. one  Src>,  Tay. 

U.  C.  R.  326. 

Money  forwarded  to  client  but  lost 
by  accident. ]'-10.  The  court  will  not 
issue  an  attachment  against  an  attorney 
to  compel  him  to  pay  over  money  to 
his  client  which  he  had  in  fact  for- 
warded but  which  had  been  lost  by 
accident.  Radcliffe  v.  Small,  Tay.  U. 
C.R.421. 

Power  of  court  to  prevent  attomies 
pleading  the  Statute  of  Limitations 
unjustly,] — 11.  Semble:  That  the 
court  has  power  to  prevent  an  attorney 
pleading  the  Statute  of  Limitations  to 
defeat  a  client's  just  claim ;  but  that 
this  power  does  not  extend  to  his  ex* 
ecutors.  Dougall  v.  Cline,  (execu* 
tors  of,)  vi.  U.  C.  R.  546. 

III.  Fees. 

See  Costs,  1(2),  10. — Pleading,  I. 
8,  10 ;  II.  24  i  III.  9. 

2  Geo.  II.  ch.  ZS-^Bill  to  be  de- 
livered a  lunar  month  before  action — 
Service  of] — 1.  The  month  required 
by  2  Geo.  II.  ch.  23,  for  the  delivery 
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of  an  attorney's  bill  before  the  issuing 
of  process,  is  a  lurutr  and  not  a  cal. 
endar  month,  and  the  day  of  the  ser- 
vice of  the  bill  is  included  in  the  com- 
putation j  and  an  admission  of  such 
service  indorsed  on  the  copy  of  the 
bill  by  the  defendant's  attorney  for  the 
purposes  of  trial,  must  be  taken  to 
admit  an  effectual  service.  Berry  v. 
^ndrusSy  ill.  0.  S.  645. 

Delivery  of  bill  must  be  proved  in  an 
action  for  fees,^ — 2.  In  an  action  by 
an  attorney  for  his  fees,  he  must  prove ' 
the  delivery  of  his  bill,  although  the 
defendant  has  suffered  judgment  by 
default.  Ridout  v.  Brown^  iv.  0.  S. 
74.. 

Service  of  bill — Onus  probandiJ] — 
3.  Where  an  attorney  served  his  bill 
of  costs  on  the  20th  May,  and  the  pla- 
cita  on  the  nisi  prius  record  were 
intituled  as  of  Trinity  Term,  which 
commenced  on  the  16th  of  June — not 
a  lunar  month  ailer  such  service — but 
a  memorandum  was  added — to  wit, 
1 1th  JuJy-^nd  the  plaintiff  proved  that 
his  declaration  was  filed  on  that  day, 
but  did  not  produce  the  writ :  Held, 
sufficient  to  entitle  him  to  a  verdict ; 
and  that  if  ihe  writ  were  issued  too 
soon,  the  defendant  should  shew  it. 
McMartin  v.  Spafford,  Mich.  Term, 
6  Wm.  IV. 

Defendant  entitled  to  copy  of  billy 
although  he  may  have  admitted  the 
amount,"] — 4.  A  defendant  sued  by  an 
attorney  for  his  fees  is  entitled,  one 
month  before  actfon  brought,  to  have 
a  copy  of  the  bill,  signed  &c.,  according 
to  the  statute,  even  though  he  may 
have  explicitly  admitted  the  amount  of 
the  bill  to  be  due.  Where  therefore, 
to  a  declaration  by  an  attorney  for  his 
feesy  containing  a  count  upon  the  ac- 
count stated,  the  defendant  pleaded  no 
bill  delivered  &:c.,  and  the  plaintiff  de- 
murred :  Held  per  Cur.y  plea  good. 
Dempseyv.  Winstanley,y,  U.  G.  A. 
317. 

BiUj  by  whom  to  be  signed  in  case  of 
partners — 2  Geo*  IL  ch.  23,  sec.  23.J 


5.  The  attomies  who  commence  the 
action  must  sign  the  bill  of  costs  de- 
livered ;  where  therefore  three  attor- 
nies  composing  a  firm  commenced  the 
action  and  only  oneof  them  signed  the 
bill :  Held,  bill  insufficient.  Sullifxm 
et  ah  v.  Bridges,  v.  U.  C.  R.  322. 
[See  Owen  v.  Scalet,  x  M.  &  W.  657.] 

Bill  ordered  for  taxation  after  pay^ 
ment.] — 6.  An  attorney's  bill,  which 
contained  some  exhorbitant  charges, 
was  ordered  for  taxation,  although  it 
had  been  paid  and  several  months  had 
elapsed  since  its  delivery.  Doe  dem, 
Fraser  v.  Eaglesum^  Hil.  Term,  6 
Wm.  IV. 

[See  Mordtn  v.  Morgan^  infra,  11.  An  ap* 
plication  for  an  order  of  this  description  roust 
be  made  to  the  court  in  which  some  of  the 
business  was  done.  In  re  Lord  CardroBs,  v. 
M.  &  W.  545.] 

When  fees  may  be  recovered  in  a 

cause  not  condticted  to  issue.] — ^7.  An 

attorney  may  maintain  an  action  for 

his  fees  in  a  cause  which  he  does  not 

bring  to  a  conclusion,  if  he  can  account 

satisfactorily  for  not  proceeding.    Ford 

et  al,  V.  Spafford,  Hil.  Term,  7  Wm. 

IV. 

[See  Simiih  et  aJU  v.  GrdhoMj  infra,  13.] 

Sufficiency  of  proof  ."] — 8.  In  an 
action  by  an  attorney  for  nis  fees,  proof 
by  a  copy  made  up  from  his  books 
aher  delivery  to  the  defendant,  is  suffi- 
cient. HaU  V.  Shannon,  Easter  Term, 
2  Vic. 

Proceedings  for  fees  after  plea  of 
release  puis  darrein  continuance,] — 
9.  Aa  attorney  cannot  proceed  for  his 
costs  after  a  plea  of  release  puis  dar- 
rein continuance,  unless  he  establish  a 
clear  case  of  fraud.  White  v.  Boul- 
ton,  Easter  Term,  2  Vic. 

Plea  of  no  bill  not  a  plea  to  the 
merits,] — 10.  A  plea  that  a  copy  of 
the  attorney's  bill  was  not  delivered 
according  to  the  statute,  is  not  a  plea 
to  the  merits.  Judgment  for  the  defen- 
dant therefore  is  no  bar  to  a  second 
action .  Dempsey  et  al.  v.  Winstanley, 
vi.  U.  C.  K  409. 
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Order  jor  taxation^  cffier  payment.'] 
— 11.  An  order  for  the  taxation  of  an 
attorney's  bill  was  refused,  where  it 
had  been  paid  an d  acquiesced  in .  Mor- 
den  V.  Morgofiy  Easter  Term,  2  Vic. 

lUegal  charges.'] — 12.  Where  an 
attorney  of  the  Court  of  Queen*s  Bench 
practising  in  an  inferior  court  has 
chai]ged,  and  the  judge  has  allowed 
costs  clearly  not  sanctioned  by  law, 
the  Court  of  Queen's  Bench  will  pun- 
ish  by  fine  or  attachment.  Rex  v. 
Whitehead  et  al.y  Tay.  U.  C.  R.  655. 

Right  to  recover  costs  in  causes  not 
conducted  to  Jinkl  issue.'] — 13.  Attor- 
nies  had  been  retained  to  conduct  some 
causes  for  a  client,which  they  carried  on 
for  a  length  of  time,  when,  no  further 
proceedings  being  taken,  af\er  a  lapse 
of  several  years,  they  served  their  bill 
of  costs:  Heldy  that  they  had  a  right, 
under  the  circumstances,  to  retire  from 
the  further  conduct  of  the  causes,  and  to 
require  payment  of  the  costs  already 
incorrcd.  Snuth  et  al.  v.  Graham,  ii. 
U.  C.  R.  138. 

Fees,  when  plaintiff  in  person,] — 
14.  Attornies  suing  in  person  are  al- 
lowed in  this  court  fees  for  the  same 
services  as  are  allowed  in  like  cases  in 
England ;  but  an  attorney  who  is  also 
a  barrister^  cannot  tax  a  counsel  fee  to 
himself  when  he  sues  in  person  and 
conducts  his  own  cause  at  Nisi  Prius. 
SmUh  et  al,  v.  Graham^  ii.  U*  C.  R. 
263. 

Mtomey  entitled  to  recover  fees 
paid  to  counsel.] — 15.  An  attorney  is 
entitled  to  recover  against  his  client 
fees  paid  to  counsel  conducting  the 
cause  at  the  trial.  Brocket  al.y.  Bond, 
iii.  U.  C.  R.  349. 

Taxation.] — 16.  A  client  not  hav- 
ing obtained  a  regular  order  for  the 
taxation  of  his  attorney's  costs  before 
the  trial,  will  not  be  allowed,  by  pro- 
ducing the  Master's  allocatur  at  the 
trial,  to  dispute  the  items  of  his  attor- 
ney's bill.     lb. 

Court  toiU  interfere  to  prevent  at- 


tomies  being  unjustly  deprived  of 
costs.] — 17.  If  after  notice  by  the 
plaintiff's  attorney  to  the  defendant 
a  bona  fide  settlement,  or  without  no- 
tice a  collusive  settlement  be  made 
by  the  defendant  with  the  plaintiff,  this 
court,  in  the  exercise  of  its  equitable 
jurisdiction,  will  interfere  to  prevent 
the  attorney  being  unjustly  deprived 
of  his  costs.  Langle  v.  Fetterly,  v. 
U.  C.  R.  628. 

Defendant,  an  attorney  in  person 
settling  with  the  plaintiff  after fi.  fa. 
put  in  sheri/f^s  hands,] — 18.  Where 
the  defendant,  an  attorney,  setded  with 
the  plaintiff  after  a  fi.  fa.  had  been  put 
in  the  sheriff's  hands,  which  the  de- 
fendant must  have  known  the  plaintiff's 
attorney  had  issued  almost  wholly  for 
the  recovery  of  costs,  the  court  ordered 
the  amount  of  the  plaintiff's  attorney's 
costs  included  in  the  execution  to  be 
referred  to  the  Master  for  taxation,  and 
the  defendant  to  pay  the  sum  to  the 
plaintiff's  attorney,  together  with  the 
costs  of  the  application.  Griggs  v. 
Meyers,  v.  U.  C.  R.  532. 


IV.    Rights,  and   MiscELLAinsous 
Matters. 

See  Arrest,  II.  2 ;  IV.  1. — Cogno- 
vit, 5. — Costs,  1(1),  7. — Escape, 
2. — Evidence,  vll.  4. — ^Execu- 
TOR  ETC.,  I.  9. — Monet  had  and 
RECEIVED,  13. — Notice  op  Trial, 
12. — Privileged  Communication. 
WrrNE8s,18,19. — Writs  of  Trial 

ETC.,  6. 

Admission  qf  solicitor  of  sheriff^s 
court  in  Scotland.] — 1.  A  solicitor  in 
the  sheriff's  court  in  Scotland  is  not 
entitled  to  be  admitted  as  an  attorney 
of  this  court  on  proof  of  service  for 
three  years  under  articles  in  Upper 
Canada,  under  the  provisions  of  the 
statute  7  Wm.  IV.  ch.  15.  MacarOf 
/n  re,  ii.  U.  C.  R.  114. 

•Acting  as  advocate  and  taitness.] 
2*  An  attorney  cannot  act  at  a  trial. 
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both  as  an  advocate  and  a  witness. 
Benedict  v.  Baulton  et  aL,  iv.  U.  C. 
R.  96. 

[See  an  instance  in  Ccaneron  v.  Forsyth  et 
al.,  CouNSKt.] 

Right  to  be  heard  as  an  advocate  in 
the  Didrict  CourtsJl — 3.  Per  Macau- 
lay,  J.  and  Jones,  J. — Attornies  of  this 
court  not  being  barristers  cannot  as  of 
right  be  heard  as  advocates  in  the 
district  courts  of  this  province.  (Rob- 
inson, C-  J.  dissentiente).  Lapeno- 
tiere,  hi  re,  iv.  U.  C.  R.  492. 

[The  result  of  this  decision  seems  to  be  to 
leave  it  discreiioruiry  with  the  District  Court 
judge  either  to  grant  or  refuse  to  attornies 
the  privilege  of  practising  as  advocates  in  his 
court.]  ^ 

Service  of  summons  to  computet  on 
agentJ] — 4.  The  service  of  a  sum- 
mons to  compute,  on  the  agent  of  the 
defendant,  an  attorney,  is  sufficient. 
Spragge  v.  McMartin,  Trin.  Term, 
1  &  2  Vic. 

Account  rendered  by  attorney ^  not 
binding  on  client  J] — 5.  The  rendering 
of  an  account  by  the  plaintiffs'  attorney 
in  this  province,  (the  plaintiffs  residing 
abroad),  is  not  binding  finally  on  the 
plaintiffs  as  to  the  mode  of  calculation; 
and  even  where  the  plaintiffs  them- 
selves, in  the  first  instance,  incorrectly 
state  an  account,  they  may  have  it  le- 
gally adjusted  at  any  time  before  a 
final  settlement.  Sir  James  McGre- 
gor et  al.  v.  Gaulift  et  a/.,  iv.  U.  C. 
R.  378. 

Client  not  bound  by  terms  accepted 
by  his  attorney.'] — 6.  The  court  will 
not  hold  the  defendant  to  terms  accept- 
ed by  his  attorney,  al  the  suggestion  of 
a  judge  at  chambers,  when  he  imme- 
diately abandons  the  judge's  order. 
Young  v.  Shore,  ii.  0.  S.  314>. 

Agreement  between  attorney  and 
Judge  of  District  Court  as  to  set- 
tling debt — Attorney  absconding.] — • 
7.  Where  a  promissory  note  of  a  judge 
of  a  district  court  was  placed  in  the 
hands  of  an  attorney  for  collection,  and 
he  agreed  to  give  the  judge  credit  on 
the  note  for  fees  payable  by  him  for 


business  done  in  the  district  court, 
and  did  indorse  part  on  the  note  as 
payment,  and  subsequently  the  whole 
amount  was  paid  by  such  fees,  but  the 
attorney  refused  to  credit  any  more 
than  the  sum  first  indorsed,  and  after- 
wards absconded  :  Held,  in  an  action 
on  the  note,  that  the  judge  could  not 
give  the  payment  by  fees  in  evidence 
against  the  plaintiff.  KetcJtumv,  Potff^ 
ell,  iii.  O.  S.  157. 

Action  against  sheriff h  sureties 
— Arrangement  between  sherif  and 
pluintiffs'  attorney^ — 8.  Where  in  an 
action  against  a  sheriff's  sureties  for 
money  received  by  the  sheriff  on  an 
execution  at  the  suit  of  the  plaintiff,  it 
appeared  that  the  amount  had  been 
credited  to  the  plaintiffs'  attorney  in  an 
award  between  him  and  the  sherifiT, 
and  that  the  attorney  had  accepted  the 
award — the  court  held,  that  a  verdict 
for  the  defendant  was  right.  Hall  et 
al.  V.  Hamilton,  Hil.  Term,  4?  Vic. 

Client^s  right  to  control  attomey^s 
practice.] — 9.  A  client  is  not  to  be 
regarded  as  having  a  right  to  govern 
the  conduct  of  his  attorney,  as  to  the 
degree  of  liberality  he  shall  observe  in 
his  practice.  Shaw  etal.  v.  JSTicker^ 
son,  and  Gilhspie  et  al,  v*  J^ickerson^ 
vii.  U.  C.  R.  541. 


ATTORNEY  GENERAL. 
See  Certiorari^  5. 


ATTORNMENT. 
See  Ejectment,  I.  3. 


AUCTION  AND  AUCTIONEER, 

See  Horse. — Set  Off,  16. 


Conditions  of  sale — Purchaser's 
name,  by  whom  to  be  signed — Re- 
quisites of — Signed  list.] — 1.  At  an 
auction  the  conditions  of  sale  must  he 
annexed  to  the  listof  purchasers^  soas 
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to  make  a  complete  contract  to  bind 
the  vendee  under  the  Statute  of  Frauds ; 
but  it  is  not  necessarj  that  the  auction- 
eer himself  should  sign  the  purchaser's 
name,  it  may  be  done  by  his  clerk  at 
the  time,  and  the  clerk  of  the  o^^ner 
of  the  goods  sold,  acting  openly  at  the 
sale  for  the  auctioneer,  is  his  clerls  to 
bind  the  purchaser;  and  the  signed 
list  should  shew  the  weight  and  value 
of  the  articles  purchased,  and  the  price 
given  for  them.  Sandjard  et  al,  v. 
(/Z>onohoef  Mich.  Term,  4  Vic. 
[See  caaes  3,  8  &  9,  infra.] 

miction  against  an  auctioneer  for 
selling  goods  at  a  ruinous  price — Evi- 
dence J^ — 2,  An  action  will  lie  against 
an  auctioneer  for  selling  goods  at  a 
ruinous  sacrifice,  if  the  jury  under  the 
circumstances  find  that  he  has  acted 
ne^igently  and  in  disregard  of  his  duty ; 
and  it  is  no  misdirection  in  such  a  case 
to  tell  the  jury  that  the  low  pnce  for 
which  the  goods  were  sold  is  evidence 
to  go  to  them  of  negligence  on  the  part 
of  the  auctioneer.  Cull  v.  Wakefield, 
Mich.  Term,  5  Vic. 

ComHtions — Deposit — Statute  of 
Frauds — Re^sale — Loss — Responsibi- 
lity of  first  purchaser,'] — 3.  Whereat 
a  sale  by  auction,  the  defendant  pur- 
chased goods  on  the  condition  of  fur- 
niahiog  indorsed  notes  for  the  amount, 
vnih  the  option  of  obtaining  a  discount 
of  ten  per  cent,  for  cash,  and  that  if 
the  conditions  were  not  complied  with 
the  goods  were  to  be  re-sold  at  the 
xiak  of  the  purchaser,  and  afler  the 
aale  the  defendant  paid  15/.  on  account, 
bat  performed  no  other  part  of  the 
conditions, and  the  plaintiff  re-sold  the 
goods  at  a  loss :    Held,  that  the  part 
payment  took  the  case  out  of  the  Sta- 
tute of  Frauds,  so  as  to  dispense  with 
the  necessity  of  proof  of  a  written  con- 
tract^ and  that  such  payment  could  not 
be  considered  as  depriving  the  plaintiff 
of  the  right  to  re-sell  and  make  the  de- 
leodant  responsible  for  the  loss  on  the 
re-aale.   Fumiss  v.  Saucers,  iii.  U.  C. 
IL77. 

ease  6,  infra.] 


Sale  toithout  notice  of  revocation  of 
auctioneer's  authority,] — 4.  If  goods 
are  sent  to  an  auctioneer  to  sell,  and 
the  principal  afterwards  direct  the 
auctioneer  not  to  sell  them,  but  the 
goods  still  remain  in  his  possession,  and 
are  purchased  bona  fide  by  a  third 
party,  who  has  no  notice  whatever 
of  the  revocation  of  the  auctioneer's 
authont}',  such  sale  is  good.  Chinn 
V.  Gillespie,  ii.  U.  C.  R.  151. 

Re-sale — Purchase  of  goods  by  par t^ 
ner  of  auctioneer,'] — 5.  Where  goods 
were  sold  by  auction,  but  not  having 
been  taken  away  by  the  purchaser, 
were  afterwards  re-sold  at  a  loss,  and 
were  purchased  by  a  person  who  was 
the  partner  of  the  auctioneer,  though 
In  another  business  totally  distinct  from 
that  of  auctioneer ;  and  an  action  was 
afterwards  brought  by  the  auctioneer 
to  recover  from  the  first  purchaser  the 
loss  on  the  re-sale :  Held,  that  it  was 
no  good  ground  of  objection  to  such 
action,  that  the  goods  on  the  re-sale 
had  been  purchased  by  such  partner 
of  the  auctioneer.  Clarkson  et  aL 
v.JVo^fc,  ii.  U.  C.  R.  361. 

Conditions  of  sale —  Construction  of 
sale  as  to  credit  and  cash — Set  off,] — 
6.  By  an  auctioneer's  conditions  of  sale 
purchasers  to  an  amount  exceeding 
30/.,  were  to  have  «  six  months  credit, 
giving  approved  indorsed  notes:" 
Held  per  Cur,,  (Robinson,  C.  J.,  dis* 
sentiente),  that  a  purchaser  over  30/., 
upon  these  terms,  was  a  purchaser 
unconditionally  on  credit,  and  could 
not  be  treated  as  a  purchaser  for  cash, 
upon  his  refusal  to  furnish  the  indorsed 
note;  and  as  he  could  not  consequently 
be  sued  on  the  common  count  for  goods 
sold  and  delivered,  until  after  the  ex- 
piration of  the  credit,  that  to  a  special 
action  brought  by  the  auctioneer  against 
the  purchaser  before  the  credit  had 
expired,  for  not  giving  the  indorsed 
note  when  requested,  a  plea  of  set  off 
would  be  inadmissible.  'Wakefield  v. 
Garrie,  v.  U.  C.  R.  159. 

Sale  en  special  agreement — Plea 
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of  another  agreement.'] — 7.  Where 
the  conditions  of  a  sale  are  stated  in 
the  declaration  as  being  imposed  at 
the  time  of  sale,  the  defendant  cannot 
be  discharged  from  his  obligation  to 
perform  them  by  alleging  in  his  plea 
any  agreement  f>efore  the  sale;  the 
plea  containing  such  defence  is  bad  on 
general  demurrer.  Mead  et  ad.  v. 
Hendry,  \.  U.  C.  R.  238. 

Signature  of  clerk  sufficient  to  bind 
purchaser.] — 8  The  signature  of  the 
clerk  of  an  auctioneer  on  behalf  of  a 
purchaser  at  an  auction,  is  sufficient  to 
charge  the  party  purchasing  within  the 
statute.  Clarkson  et  cd.  v.  JSToble, 
ii.  U.  C.  R.  361. 

Offer  by  purchaser  to  sell  the  goods 
to  another — ^JVo  acceptance,] — 9  An 
offer  by  a  purchaser  at  an  auction  to 
sell  to  another  person  the  goods  pur- 
chased by  him  is  not  such  a  dealing 
with  the  goods  as  constitutes  an  ac- 
ceptance of  them,  to  take  the  case  out 
of  the  Statute  of  Frauds.     lb. 


AUTRE  ACTION. 
See  Abatement,  7. — Onus  Pro- 

BANDIy  2. 


AVERAGE. 
See  General  Average, 


AVOWRY. 
See  Replevin. 


AWARD. 
See  Arbitration  and  Award. 


AWAY-GOING  CROP- 
See  Lease,  I.  6,  8. — ^Trover,  II.  4. 


BAIL. 

IN  CIVIL  CASES. 

I.  Justification,  Discharge  and 
Relief  of. 

II.  Proceedings  against. 

III.  Bail-piece,  and  other  matters 
relating  to  Bail. 

IN  criminal  cases. 
See  Criminal  Law. 


1.  Justification,  Discharge,  and 

Relief  of. 

.^ffidamt  of  justificationj  before 
tclum  sworn,] — 1.  The  affidavit  of 
justification  of  bail  cannot  be  sworn 
before  the  defendant's  attorney.  Koyle 
V.  WilcoXyW.O.S.  113. 

When  bail  can  justify  by  affidavit 
made  at  the  time  of  acknowledgment. 2 

2.  Bail  will  be  allowed  to  justify  by 
the  affidavit  made  at  the  time  of  the 
acknowledgment,  though  an  exception 
to  them  be  entered,  where  nothing  is 
shewn  to  repel  such  affidavit  nor  to 
impeach  their  solvency.  Duggan  v. 
Derrick,  Hil.  Term,  6  Wm.  IV. 

Bail  excepted  to  in  vacation — Time 
to  justify.] — 3.  Since  the  statute  4 
Wm.  IV.  ch.  5,  bail  excepted  to  in 
vacation  are  compelled  to  justify  in 
vacation,  and  have  not  till  the  following 
term  for  that  purpose.  McKenzie  et 
al.  V.  Macnab,  Easter  Term,  2  Vic. 

Surrender  of  principal  unthout  cer- 
tificate from  sheriff — Exoneretur  re- 
fused.]— if.  The  court  will  not  grant 
leave  to  enter  an  exoneretur  where 
bail  have  surrendered  their  principal 
without  a  certificate  from  the  sheriff  to 
whom  he  was  rendered.  lAnley  v. 
Cheeseman,  Dra.  Rep.  55. 

Time  for  render — On  notice  of  ren- 
der, plaintiff  must  stay  proceedings.] 
5.  Bail  have  eight  days  in  full  term 
after  the  return  of  process  against 
themselves  to  surrender  their  principal, 
and  the  plaintiff  is  bound  to  stay  pro- 
ceedings on  receiving  notice  of  the 
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render,  although  the  costs  he  not  paid. 
Ivu  V.  RMnson,  Mich.  Term,  2  Vic 

[See  next  case,  and  12,  infra.] 

Liability  of  baUfar  costs  when  ren^ 
itr  made  in  proper  foW.]— 6.  When 
bail  surrender  their  principal  within 
the  time  allowed  after  the  return  of 
proceas  agaiast  themselves,  they  are 
not  liable  to  costs.  Lewis  v.  McDon- 
ald, Trin.  Term,  2  fit  3  Vic. 

Bender  of  principal — Stay  of  pro- 
ceedings unconditionally, '\ — 7.  Bail 
sorrendered  their  principal  and  gave 
due  notice  of  the  render  within  eight 
dajs  after  the  return  of  process  in  Uie 
action  against  themselves  on  the  recog- 
nizance ;  the  plaintiffs  nevertheless  pro- 
ceeded to  judgment ;  the  court  stayed 
the  proceedings  unconditionally — that 
is,  without  exacting  payment  of  costs 
up  to  the  time  of  gi  vi  ng  notice .  Wright 
et  al.  V.  Tucker  et  aL,  vi.  U.  C.  R.  24. 

Fraudulent  render,] — 8.  A  debtor 
on  bail  to  the  limits  comes  to  the  sher- 
iffs office  and  tells  the  clerk  there  that 
he  wishes  to  surrender  himself— the 
derk  tells  him  to  remain  in  the  office 
till  he  finds  the  sheriff  or  his  deputy, 
he  goes  out  and  leaves  the  debtor  in 
the  office,  but  before  he  finds  the  sher- 
iff and  reurns,  the  debtor  absconds : 
Htldf  in  an  action  brought  by  the  as- 
signees of  the  sheriff  against  the  bail, 
that  this  being  a  mere  pretended  and 
fraudulent  render,  it  could  not  fix  the 
sheriff.  Kennedy  et  eU.  v.  Brodicy  iv. 
U.  C.  R.  189. 

Discharge  by  other  means  than  sur^ 
render  of  principal,'] — 9.  Where  a 
verdict  was  taken  for  the  plaintiff  sub- 
ject to  a  reference,  and  the  time  for 
making  the  award  was  afterwards  en- 
larged to  a  period  beyond  the  time 
whei^  the  plaintiff  would  regularly 
have  been  entitled  to  judgment:  Heid 
that  the  bail  were  not  therefore  entitled 
to  an  exoneretur.  Whiting  v.  Jficolly 
Easter  Term,  3  Vic. 

Discharge  on  the  ground  of  laches.] 
10.  The  court  lefiised  to  allow  an  exon- 


eretur to  be  entered  on.a  bail-piece  on 
the  ground  of  laches,  where  an  agree- 
ment, out  of  which  the  laches  grew, 
had  been  entered  into  with  the  assent 
of  the  bail,  and  was  such  that  a  length 
of  time  must  necessarily  have  elapsed 
before  the  principal  could  complete  it. 
Spencer  v.  Giffbrd^  Easter  Term,  3 
Vic. 

Sheriff  being  requested  to  return 
**  non  est  inventus^'*  nevertheless  arrests 
prisoner — Bail  thereby  discharged,] — 
11.  Where  a  sherifi  is  requested  to 
return  '<  non  est  inventus,"  he  need 
not  seek  the  debtor,  but  if  he  do,  and 
arrest  him,  the  bail  are  discharged ;  and 
if  the  debtor  escape,  no  matter  from 
what  cause,  the  liability  of  the  bail 
does  not  revive.  Read  v.  HUts  et  al,, 
iv.  U.  C.  R.  175. 

Relief  after  eocpiraiion  of  eight 
days  in  term  subsequent  to  return  of 
process,] — 12.  Bsul  are  fixed  when 
eight  days  in  full  term  have  elapsed  af- 
ter the  return  of  process  against  them- 
selves, and  the  court  will  not  relieve 
them  afterwards.  McPherson  et  al. 
V.  Hosier,  {bail  of)  ii.  0.  S.  491. 

n.  Proceedings  against. 

See  Amendment,  III.  1. — Cognovit, 
2,  3. — District  Court,  7,  8. — 
Escape,  22. — LiMrrs,II.  passinL — 
Sheriff,  IV.  1,  8. — ^Warrant  of 
Attorney. 

Setting  aside  proceedings,] — 1.  It 
is  no  ground  for  setting  aside  or  staying 
proceedings  on  a  fi.  fa.  against  bail, 
that  the  ca.  sa.  against  their  principal 
has  not  been  returned  and  filedw  Hugill 
V.  McCarthy  et  cd,,  ii.  0.  S.  495. 

2.  Where  a  defendant  presented 
himself  to  the  sheriff  in  dischaige  of 
his  bail  before  the  return  of  the  ca.  sa., 
which  had  been  lodged  in  the  office 
merely  to  fix  the  bail,  and  the  plaintiff 
nevertheless  proceeded  against  them, 
the  court  set  the  proceedings  aside. 
Ward  V.  Stocking  et  al^  Tay.  U.  C. 
R.288. 
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Stay  of  proceedinga.'} — 3.  Where 
a  defendant  had  neglected  to  put  in 
special  bail  upon  the  representation  of 
the  plaintiff  that  it  was  unnecessary, 
(they  being  about  to  compromise,)  pro- 
ceedings on  the  bail  bond  were  stayed 
for  one  month,  to  give  the  defendant 
an  opportunity  to  put  in  such  bail. 
Myers  v.  Rathbum,  Tay.  U.  C.  B. 
266. 

Plea,  thai  they  did  not  become  bail — 
VarianceJ] — 4«.  A  plea  by  bail  to  an 
action  on  their  recognizance  that  they 
did  not  become  bail,  concluding  to  the 
country,  is  bad  on  special  demurrer ; 
and  on  pleas  of  nul  tiel  record  to  the 
judgment  and  no  ca.  sa.,  a  judgment 
varying  in  the  term  from  that  stated  in 
the  declaration,  and  a  ca.  sa.  in  a  form 
of  action  different  from  that  stated  in 
the  replication,  constitute  a  fatal  vari- 
ance. Bums  V.  Grier  et  al,y  Easter 
Term,  7  Wm.  IV. 

PUa,  that  after  ca.  sa,  issued  the 
plaintiff  gave  notice  to  the  sheriff  not 
to  arrest  their  principal.  "^ — 5.  A  plea 
by  bail  to  an  action  on  their  recogni- 
zance, that  after  the  issuing  of  the  ca. 
sa.  against  their  principal,  the  plaintiff 
gave  notice  to  the  sheriff  not  to  arrest 
him,  is  bad  on  general  demurrer.  Bums 
V.  Donelly  et  al,,  Easter  Term,  7 
Wm.  IV. 

Setting  aside  proceedings. 1  —  6. 
Where  a  defendant  was  arrested  and 
gave  bail  below,  and  the  bail  below  put 
in  bail  above,  the  notice  of  which  was 
signed  by  their  attorney  as  defendants* 
attorney,  and  all  the  subsequent  papers 
in  the  cause  were  served  on  his  agent, 
aiid  judgment  was  obtained,  and  the 
defendant  taken  in  execution,  the 
court,  on  affidavit  of  these  facts,  and 
that  the  defendant  had  no  knowledge 
of  the  proceedings,  set  them  all  aside 
with  costs.  McMartin  v.  McKinnon, 
Hil.  Term,  6  Wm.  IV. 
fSee  also  case  9,  infra.] 

Refusal  to  set  aside  proceedings, 
notunthstancUng  irregularities.'] — 7. 
Where  there  was  an  irregularity  both 


in  Uie  spedal  bail  piece  and  in  the 
notice  of  bail,  and  the  plaintiffs  took  an 
assignment  of  the  bail  bond  and  ob- 
tained judgment  and  execution,  the 
court  refused  to  set  aside  the  proceed, 
ings  on  the  bail  bond  on  payment  of 
costs,  the  defendant  in  the  original  ac- 
tion being  insolvent,  and  the  plaintiffs 
having  lost  the  opportunity  of  going 
to  trial  at  two  assizes.  Lyman  et  al. 
V.  Binge,  Hil.  Term,  6  Vic.  P.  C- 
McLean,  J. 

Declaration  on  recogmzanee  against 

bail.'] — 8.  The  plaintiff  declares  in 
debt  on  a  recognizance  of  bail,  and 
sets  out  in  his  declaration  that  the  bail 
came  before  a  conuuissioner  of  the 
Newcastie  district,  duly  appointed  ac* 
cordmg  to  the  form  of  the  statute  in 
such  case  made  and  provided,  (2  Geo. 
IV.  ph.  1,  sec.  40);  and  then,  after 
stating  the  condition  of  the  recogni- 
zance, make  this  averment,  **  as  by 
the  record  of  the  said  recognizance, 
still  remaining  in  the  court,  more  fully 
appears."  Heldper  Cur.,  (Macaulay, 
J.  dissentiente,)  declaration  bad  on 
special  demurrer,  in  not  averring  that 
the  recognizance  toa^  filed  in  the  office 
of  the  Deputy  Clerk  of  the  Crotcn  in 
which  it  taas  taken,  as  directed  by  the 
40th  section  of  the  act  (2  Geo.  IV. 
ch.  1.)  Gillespie  et' al.  V.  Grant,  iiu 
U.  C.  R.  400. 

Proceedings  against  bail  unthout 
their  knowledge  —  Interference  of 
court.] — 9.  Where  judgment  and  exe- 
cution have  been  obtained  against  bail 
by  returns  of  "nihil"  to  sci.  fas.  without 
any  knowledge  on  their  part  of  the 
proceedings  against  them,  the  court, 
although  they  cannot  set  aside  the  pro- 
ceedings, will  interfere  and  let  them 
in  to  a  defence  to  the  action,  upon  pay- 
ment of  costs.  Read  v.  Hilts  et  al., 
iv.  U.  C.  R.  175. 

Pleadings.] — 10.  Debt  on  a  re- 
cognizance of  bail. — Plea,  no  ca^  sa. 
Replication,  setting  out  a  ca.  sa.  direc- 
ted to  the  sheriff  of  the  Newcastie 
district — averring  that  district  to  be  the 


BAIL. 


BAIL. 


76 


one  in  which  the  venue  was  laid,  and 
concluding  with  a  prayer  to  the  court 
to  inspect  the  record,  and  giving  a  day 
for  that  purpose. — Rejoinder,  travers- 
ing  the  venue  being  laid  in  the  New- 
castle district,  and  averring  it  to  have 
been  laid  in  the  Victoria  district. 
Demurrer — Ist.  Because  the  rejoinder 
was  a  departure  from  the  plea  :  2ndly. 
That  a  perfect  issue  having  been  joined 
already  by  the  replication,  the  defen- 
dants were  precluded  from  adding  any 
further  pleadings:  Held,  rejoinder 
good.  Robertson  v.  Goin  et  al.j  v.  U. 
C.  R.  72. 

DedaraHonJ] — 11.  Held  per  Ciir., 
that  it  is  not  necessary  to  aver,  in  an 
action  brought  by  the  assignees  of  a 
bail  bond,  that  the  sheriff  did  not  re- 
ceive the  money  after  the  assignment 
of  the  bond ;  neither  is  it  necessary  to 
aver  that  the  defendant  had  notice  of 
the  assignment  Eastan  et  al.  v. 
Longchamp  et  al»y  iii.  U.  C.  R.  475. 

Bail  to  be  perfected  before  stay  of 
proceedingsJ]'^!^.  Bail  must  not  only 
be  put  in,  but  perfected,  before  moving 
to  stay  proceedings  upon  the  bail  bond 
on  the  usual .  terms.  Gould  v.  Bir- 
ndnghom,  iii.  O.  S.  298. 

8t(^  of  proceedings  after  delay  of 
three  years?\ — 13.  The  court  will  stay 
proceedings  on  a  bail  bond,  afler  judg- 
ment and  execution,  on  payment  of 
costs,  where  the  plaintiff  has  delayed 
for  three  years  to  proceed  against  the 
bail ;  and  they  ^1  not  keep  the  bail 
to  terms  accepted  by  them,  when  ob- 
taining a  judge's  order  in  vacation, 
where  the  order  was  abandoned  after- 
wards, and  never  acted  upon.  Young 
V.  Sharey  ii.  O.  S.  314. 

Action  on  bond  by  exectUrtx  as  ea?e- 
nUrix,  when  bond  made  to  her  in  her 
own  right — Nonsuit,"] — 14.  Where 
in  an  action  of  debt  on  a  bail  bond, 
taken  in  a  suit  brought  by  an  execu- 
trix, the  declaration  was  framed  shew- 
ing the  cause  of  action  to  have  accrued 
ttd  the  bond  to  have  been  given  to  the 
plaintiff  as  executrixi  and  thedefen- 


dant  pleaded  non  est  factum,  and  on 
the  trial  it  appeared  that  the  bond  was 
given  to  the  plaintiff  in  her  individual 
right :  Held,  that  she  could  not  reco- 
ver, and  a  non-suit  was  entered  on 
leave  reserved.  Haw  v.  Montgomery 
et  al,,  Trin.  Term,  3  &  4  Vic. 

Pleadings — ■Evidence,'] — 15.  Debt 
on  a  recognizance  of  bail  entered  into 
in  a  district  court. — Plea,  that  no 
ca.  sa.  had  been  duly  sued  or  prose- 
cuted out  of  the  district  •  court. — ^Re- 
plication, that  the  plaintiff  did  sue  out 
and  prosecute  a  ca.  sa.,  setting  it  out, 
and  praying  that  a  day  might  be  given 
to  bring  in  the  record.  The  record 
certified  to  this  court,  by  the  judge  of 
the  district  court,  agreed  with  the  re. 
plication. — ^It  was  therefore  held,  that 
under  the  issue  no  objection  could  be 
taken  to  the  ca.  sa.,  as  in  some  par- 
ticulars varying  from  the  judgment.  It 
was  also  held,  that  it  was  no  objection 
that  it  did  not  appear  upon  the  record 
that  the  ca.  sa.  had  lain  four  days  in 
the  sheriff's  hands  before  the  return 
day,  this  being  matter  of  practice  of 
another  court,  aind  not  made  the  sub- 
ject of  inquiry  upon  the  issue  raised  in 
this  court.  Cochrane  v.  Eyre  et  al*j 
vi.  U.  C.  R.  594. 

Action  in  outer  district  an  record  in 
Toronto,'] — 16.  In  debt  on  a  recogni- 
zance of  oail,  the  declaration  will  be 
bad' if  it  appear  that  the  plaintiff  is 
bringing  his  action  in  an  outer  district, 
upon  a  record  of  this  court  remaining 
in  Toronto.  Manning  v.  Proctor  ei 
ai.,  vii.  U.  C.  R.  22. 

Declaration — Filing,'] — 17.  In  debt 
on  a  recognizance  of  bail  taken  in  an 
outer  district,  the  declaration  must  shew 
the  recognizance  to  have  been  filed  in 
the  district  where  it  was  taken.    lb. 

Averment  of  indorsement  of  ca,  sa,"] 
— 18.  Heldy  that  in  an  action  by  the 
assignees  of  a  bail  bond,  the  indorse- 
ment on  a  writ  of  ca.  sa.  being  stated 
to  be  for  a  less  sum  than  that  mention- 
ed in  the  judgment^  is  no  ground  of 
demurrer  to  the  d^aratioo. 


^ 
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Boston  et  al.  v.  Longchcmp  et  al., 
iii.  U.  C.  R.  475. 


III.  Bail  Piece,  and  Other  Mat- 
ters RELATING  TO  BaIL. 

iS'ee  Clerk  of  the  Crown  and 
Pleas,  1,  2. —  Constable,  4i. — 
Magistrates,  8. 

Bail  Piece.'] — 1.  Where  there  are 
two  plaintitTs  with  the  same  surname, 
the  non-repetttion  of  the  surname  afler 
the  christian  name  of  each  in  a  bail 
piece  is  only  an  irregularity,  and  will 
not  warrant  the  plaintiffs  in  taking  an 
assignment  of  the  bail  bond.  Meigh- 
an  et  al.,  v.  Broumy  Dra.  Hep.  175. 

Intituling  of  bail  piece — Entry  of,] 
-^2.  A  bail  piece  may  be  intituled  of 
the  term  in  which  bail  is  put  in,  al- 
though not  in  the  term  in  which  the 
writ  was  returnable,  and  may  be  en- 
tered before  the  return  day  of  the  writ ; 
but  it  should  state  in  the  margin  the 
district  in  which  the  venue  is  to  be  laid, 
and  if  it  do  not,  it  is  a  nullity.  Ward 
V.  Skinner,  iii.  0.  S.  163. 

Amendment  of  bail  piece,  vnthoon" 
tent  ofbcdlJ] — 3.  A  bail  piece  may  be 
amended  in  the  names  of  either  the 
plaintiff  or  the  defendant,  with  the 
consent  of  the  bail.  Daniell  v.  Janus, 
Hil.  Term,  4  Vic,  P.  C,  Jones,  J. 

Charging  in  executionJ] — 4.  A  ca. 
sa.  lodged  in  a  sheriff's  office,  to  chai]ge 
the  bail,  is  not  a  charging  in  execution. 
Dorman  v.  RatMon,  Tay.  U.  C.  R. 
357. 

Attathment  against  sheriff  stand- 
ing as  a  security,  bail  being  perfected.'] 
— 5.  Bail  being  perfected,  the  court 
will  not  order  an  attachment  obtained 
against  the  sheriff,  for  not  bringing  in 
the  body,  to  stand  as  a  security ;  where, 
although  a  trial  has  been  lost,  it  has 
been  without  the  fault  of  the  sheriff, 
and  he  swears  the  applic-ation  is  made 
for  his  own  indemni^.  *  Wordy*  Skin' 
ner,  iii.  O.  S.  235. 


BAIL. 

Allowance  of  bail  refused,  one  of 
the  bail  having  absconded.] — 6.  A  rule 
for  the  allowance  of  bail  was  refused, 
where  it  was  shewn  that  since  their 
justification  one  of  the  bail  had  ab- 
sconded. Billings  et  al.  ▼.  Loucks, 
HU.  Term,  6  Wm.  IV. 

Enrolment  of  recognizance  neglect- 
ed till  after  plea  of  nul  tiel  record — 
Casts.] — 7.  Where  a  recognizance  is 
not  enrolled  until  after  nul  tiel  record 
pleaded,  the  plaintiff  must  pay  the 
costs  of  the  defendant's  plea,  and  the 
defendant  be  at  liberty  to  plead  denovo. 
Smith  V.  Morton,  Trin.  Term,  7  Wm. 
IV. 

Condition  to  render  the  defendant 
to  sheriff"  of  district  in  tchich  venue 
not  laid.] — 8.  Semble:  Since  the 
statute  4  Wm.  IV.  ch.  5,  sec.  1,  a 
recognizance  of  bail,  conditioned  to 
render  the  defendant  to  a  sheriff  of  a 
district  in  which  the  venue  is  not  laid, 
is  not  void.  Billings  et  al.  v.  Barry 
et  al.\  Easter  Term,  2  Vic. 

Costs  paid  by  bail,  how  recoverable 
Jrom  principal,] — 9.  Bail  who  have 
paid  the  costs  of  an  action  against 
themselves,  cannot  recover  them  from 
their  principal  as  money  paid ;  they 
must  declare  specially.  Shore  v.  Bur- 
rill,  Mich.  Term,  3  Vic. 

Proceedings  had  in  district  court — 
Application  to  set  them  aside  in 
Queen^s  Bench,] — 10.  Where  an  ac- 
tion was  brought  on  a  recognizance  of 
bail  taken  in  a  district  court,  and  on  an 
application  to  set  aside  proceedings, 
circumstances  were  shewn  which 
might  have  induced  the  court  to  have 
ordered  an  exoneretur  to  be  entered 
on  the  bail  piece,  if  the  original  action 
had  been  brought  in  this  court :  Held^ 
that  the  motion  could  not  be  entertain- 
ed, as  the  application  should  have  been 
made  to  the  court  below.  Morgan  v. 
Master  et  al.,  Trin.  Term,  4  &  5  Vic, 
P.  C.  Macaulay,  J. 

Teste  and  return  of  ca.  sa.  to  charge 
bail.] — 11.  There  must  be  fiileen  days 
between  the  teste  and  return  of  a  ca. 


BAir-PIBCS. 


BAILMXHT. 
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nu  to  chaige  bail.    Ferrie  ▼.  Mingay, 
Mich.  Term,  5  Vic,  P.  0.  Jones,  J, 

ConAruction  of  recognizance  under 
7  Vic.  ck.  31.]— 12.  Under  the  re- 
pealed statute  7  Vic.  ch.  31,  the  recog- 
nizance of  bail  was  not  forfeited  by 
the  Qon-payment  of  the  condemnation 
money  on  the  recovery  of  judgment, 
onless  the  alternative  condition  in  the 
recognizance  was  not  complied  with. 
The  legislature  having  made  no  pro- 
vision in  the  act,  by  which  the  statute 
7  Vic.  ch.  31  was  repealed,  for  con* 
tinning  the  proceedings  commenced 
under  the  repealed  statute,  no  proceed- 
ing can  now  be  taken  against  bail  under 
toch  recognizance.  Uarday  v.  Hall 
«<a/.,ii.U.  C.R.  276. 

Setting  aside  recognizance  roll.'] — 
13.  This  court  will  set  aside  a  recog- 
nizance roll  not  warranted  by  the  pro- 
ceedings, after  compeniit  ad  diem  plea- 
ded to  an  action  on  the  bail  bond. 
McJDoneU  v.  Rutter,  ii.  O.  S.  340. 


BAIL-PIECE. 
See  Bail,  IIL 


BAILIFF. 

See  DiBTRBSs,  I.  11.  —  Division 
Court,  2, 3.— Escape,  20.— Sher- 
iff, rv.  7.— Trespass,  I.  15. 


Jfatice  of  actiom.] — 1.  The  state- 
ment of  a  bailiir,  that «  he  believed  the 
cattle  to  be  the  plaintiff's,'*  when  he 
ttizedthem  in  execution  against  the 
person  in  whose  possession  they  were, 
does  not  divest  him  of  the  character  of 
baillf,  so  as  to  make  it  unnecessary  to 
Kr?e  him  with  notice  of  a5»tion.  (Jones, 
J*  diascntiente.)  Sanderson  v.  Cfe/e- 
»wn,  iv.  U.  C.  R.  119. 

Evidence  hy^  under  plea  of  not 
g^y.y-2.  Under  the  plea  of  not 
<Q%y  a  bailiff  can  only  prove  that  he 


was  not  guilty  of  the  negligence. — ^He 
cannot  give  in  evidence  any  special 
contract  of  servic-e.  Ruttcai  v.  Skeoy 
V.  U.  C.  R.  210. 

False  swearing  to  service  of  sum" 
mens  by  bailijf— Remedy.] — 3.  An 
action  on  the  case  was  held  to  be  main- 
tainable against  a  bailiff  of  a  court  of 
requests  for  falsely  swearing  to  the 
service  of  a  summons,  which  had  not 
been  served,  whereby  judgment  was 
given  against  the  plaintiff;  and  the 
common  law  remedy  is  not  taken  away 
by  the  action  given  against  the  bailiff 
on  his  covenant,  under  the  Court  of 
Requests  Act.  Cline  v.  McDonald, 
Easter  Term,  2  Vic. 


BAILMENT. 

Case  for  injury  to  a  horse — Plea  of 
hire.] — 1.  Where  the  plaintiff  declared 
in  case,  charging  the  defendant  with 
taking  his  mare  on  loan,  and  averring 
a  breach  of  duty  in  not  using  her  in  a 
proper  and  careful  manner,  whereby 
she  was  injured  and  died,  and  the  de- 
fendant pleaded  that  he  obtained  the 
nuire  from  the  plaintiff  on  a  contract 
for ?Ure,  and  not  on  loan;  the  plea 
was  heki  a  good  answer.  Robertson 
V.  Broum,  i.  U.  C.  R.  345. 

[A  penon  who  rides  a  hone  ^nitaitoasly  at 
the  owner's  request,  if  he  be  skilled  in  horses, 
is  as  much  liable  as  a  bonower,  for  any  injury 
sustained  by  the  horse  whilst  ridden  by  him, 
WU9(m  V.  Brett,  zi.  M.  k  W.  113.] 

* 

Assumpsit — FUa  topart  of  breach,] 
— 2.  Where  in  assumpsit  by  the  plain, 
tiff  for  the  immoderate  riding  of  a  mare 
loaned  to  the  defendant,  and  not  re- 
turning her,  with  a  breach  that  she 
was  not  restored  to  the  plaintiff,  but 
was  so  greatly  injured  that  she  ched; 
the  defendant  pleaded  one  plea  as  to 
returning  her  only,  to  which  the  plain- 
tiff demurred:  the  plea  was  held  a 
good  answer  to  that  part  of  the  breach 
it  professed  to  cover.  Campbell  v. 
Boulton,  ii.  U.  C.  R.  202. 
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Asmmpsit — ArgufnentoHve  and 
other  defective  pleas.'] — 3.  Special  as- 
sumpsit against  a  bailee  for  killing  a 
horse  lent  to  him  by  careless  and  in- 
considerate  driving,  and  breaking  the 
buggy  and  harness,  and  not  returning 
them. — 3rd  plea,  that  the  horse  was  a 
runaway  horse,  and  that  the  damage 
was  occasioned  thereby, — ith  plea, 
that  the  plaintiff  hired  the  horse  know- 
ing him  to  be  a  runaway,  and  that  the 
horse  ran  away  without  the  default  of 
the  defendant. — 5th  plea,  that  the  de- 
fendant did  ofier  to  return  the  buggy 
and  harness,  but  in  the  broken  state 
they  were  in  after  the  runaway. — De- 
murrer to  3rd,  4th  and  5th  pleas :  Held, 
pleas  bad.  McKay  v.  Cameron,  vi.  U. 
C.  E.  257. 


BANK  OF  BRITISH  NORTH 
AMERICA. 

See  Corporation^  9. 

1.  The  Bank  of  British  North 
America  is  entitled  to  sue  in  Upper 
Canada  in  its  cx)rporate  name.  Bank 
of  British  J^orth  ^America  v.  Browny 
vi.  U.  C.  R-  490. 

Actionagainst manager^ — 2.  An 
action  is  not  maintainable  against  the 
manager  of  the  Bank  of  British  North 
America,  under  7  Wm.  IV.  ch.  34, 
in  his  individual  character,  for  a  cause 
of  action  which  has  accrued  against 
him  only  as  a  manager  of  the  Bank. 
WkiU  V.  Hunter,  Easter  Term,  4 
Vic 


BANK  OF  UPPER  CANADA. 

See  Corporation,  1. 

Kght  of  president  to  vote  by  proxy 
at  election  of  bank  directors,'] — 1.  The 
president  of  the  Bank  of  Upper  Cana- 
da, not  being  an  o£5cer  of  the  Bank, 
within  the  meaning  of  the  16th  clause 
of  the  Bank  Act,  6  Vic.  ch.  27,  is  not 
prohibited  fiora  voting  by  proxy  at  the 


annual  election  of  the  Bank  directors. 
Regina  v.  The  Bank  of  Upper  Cana- 
da,  v.  U.  C.  R.  338. 

Sembh,'] — 2,  That  if  the  restriction 
had  applied  to  the  president,  and  he 
had  nevertheless  voted  by  proxy,  the 
court,  though  they  n^igbt  possibly  have 
interfered  by  issuing  a  quo  warranto, 
would  certainly  not  have  directed  a 
mandamus  for  a  new  election  in  the 
first  instance.    lb. 

Power  to  hold  vessels  for  any  pur-^ 
poses,] — 3.  The  Bank  of  Upper  Cana. 
da  by  their  amended  charter  6  Vic. 
ch.  27,  sec.  19,  are  disabled  from  hold* 
ing  ships  or  vessels  for  any  purpose 
whatever,  whether  as  security  for  pre- 
existing debts,  or  for  present  advances. 
McDoneil  et  al,  v.  The  Bank  of  Up- 
per  Canadoy  vii.  U.  C.  R.  252. 

* 

[This  disability  has  been  since  removed  by 
act  of  ParUament.] 

Poioer  to  take  mortgages  upon  reed 
estate.] — 4.  Semble :  That  the  Bank 
of  Upper  Canada  may  take  mortgages 
upon  real  estate,  in  order  to  secure 
debts  77rmotM/y  contracted.    lb. 


BANKRUPT  AND  BANKRUPTCY. 

See  Bills  of  Exchange  etc.,  VI.  7. 
Case,  (Action  on  the),  7. — Es- 
toppel, 6. — Fraudulent  Deed 
ETC.,  passim. — Judgment,  12. — 
Sheriff^  I.  10. — ^Trover,  II.  3. 


Certificate  in  Lower  Canada,  a 
release  in  Upper  Canada,] — 1.  Under 
the  Bankruptcy  Act, 7  Vic.  ch.  10,  sec. 
74,  a  person  having  obtained  his  certi-  . 
ficate  of  discharge  in  bankruptcy,  un- 
der the  ordinance  passed  in  Lower 
Canada,  is  discharged  from  his  debts 
in  Upper  Canada,  which  were  provable 
under  the  Lower  Canada  commission. 
McDonald  et  al,  v.  Dickenson,  i.  U. 
C.  R.  15. 

[The  certificate  is  no  bar  to  the  recovery  of 
rent,  Newton  v.  Scoitt  iz.  M.  &  W.  434,  up- 
held in  x.  M.  &  W.  474.  Seealorthercaa^,  9 
infra.] 
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Cognovit  given  in  contemplation  of 
bankrupts/.}— '2,  Giving  a  confession 
of  jodgment,  payable  immediately,  for 
a  som  which  is  justly  due  to  a  creditor 
who  has  presscMl  for  payment,  there 
being  other  creditors,  is  not  a  voluntary 
and  fraudulent  procuring  of  the  debtor's 
goods  to  be  taken  in  execution  in  con- 
templation of  bankruptcy,  within  the 
meaning  of  the  Bankruptcy  Act,  7  Vic. 
ch.  10.  Beekman  v.  Workman  et  al.y 
i.  U.  C.  R.  531. 

3.  A  cognovit  giveny  in  the  opinion 
of  a  jury,  by  a  bankrupt  in  contem- 
plation of  bankruptcy,  and  for  the  pur- 
poK  of  giving  to  the  defendant  a  pre- 
ference -  or  priority  over  his  other 
creditors^  is  a  security  within  the  19th 
clause  of  the  bankrupt  law,  and  there- 
fore void.  •  Brent  v.  Berry j  vii.  U.  C. 
£.24. 

[See  form  of  a  plea  of  a  cooibtsion  being 
thus  gi^en,  case  5,  iofn.] 

Bankruptcy  Act,  7  Vic,  ch.  10,  sec. 
^—Seizure  and  levy  under,'] — 4. 
The  seizure  and  levy  in  execution 
under  the  Bankruptcy  Act,  7  Vic.  ch. 
10,  sec  37,  to  avoid  the  effect  of  a  com- 
mission of  bankruptcy  subsequently 
isaaed,  mean  only  the  seizure  of  the 
goods,  and  not  the  actual  levying  of  the 
money  thereout.  Hales  v.  Tracy ,  i. 
U.  C.  R.  541. 

Fraudulent  confession  of  judgment 
how  pleaded,'] — 5.  A  confession  of 
judgment  stated  in  the  pleadings  to 
liave  been  given  "  in  contemplation  of 
Wkruptcy,  and  for  the  purpose  of 
giving  one  of  several  creditors  a  pre- 
ference, and  with  the  intent  to  delay 
and  defeat  other  creditors,"  is  well 
pleaded,  without  further  adding  that  it 
was  given  within  a  month  of  the  issu- 
uig  of  the  commission  against  the 
bankrupt.  Brent  v.  Perry,  v.  U.  C. 
B.538. 

Imperial  Statute  6  Geo,  IV,  ch. 
16,  sec,  108.]— 6.  Under  the  75th 
clause  of  our  Bankruptcy  Act,  the 
108th  section  of  the  British  Statute  6 
Geo.  IV.  ch.  16,  is  not  in  force  in 


Upper  Canada.  Maulson  v.  the 
Commercial  Bank,  M.  D.,  ii.  U.  C. 
R.  338. 

Seizure  under  execution  before  com- 
mission issued]—!.  If  a  seizure  be 
made  under  execution  without  notice 
of  a  prior  act  of  bankruptcy,  before 
the  issuing  of  a  commission  of  bank- 
ruptcy, the  sheriff  may  proceed  and 
sell,  and  pay  over  the  proceeds  of  sale 
to  the  execution  creditor,  though  the 
commission  be  placed  in  his  hands  be- 
fore sale.    lb. 

8.  When  a  party  had  confessed 
judgment  to  a  banking  institution  before 
the  passing  of  the  bankrupt  law,  with 
the  understanding  that  it  would  not  be 
enforced  so  long  as  he  continued  to 
pay  to  the  plaintiff  a  certain  sum  every 
fortnight,  and  it  was  subsequently 
agreed  after  several  payments,  that 
the  confession  should  stand  also  as  a 
security  for  notes  to  be  discounted  for 
the  party,  and  proceedings  having  been 
threatened  against  him  by  other  cred- 
itors, the  bank  issued  execution  upon 
the  judgment  and  sold :  Held,  that  the 
assignees  of  the  bankrupt,  on  a  com- 
mission issued  after  the  seizure,  but 
before  the  sale,  could  not  recover  the 
proceeds  in  an  action  for  jnoney  had 
and  received  against  the  bank.    lb. 

Bankrupt  let  in  to  plead  certificate 
puis  darrein  continuance  after  in- 
terlocutory  judgment — Staying  exe^ 
cution,] — 9.  Though  a  certificate  of 
bankruptcy  be  no  discharge  to  the 
bankrupt  till  it  be  confirmed,  an  inter- 
locutory judgment  entered  up  against 
him  before  the  confirmation  w^  be 
set  aside  to  allow  him  to  plead  his  cer- 
tificate by  way  of  puis  darrein  contin- 
uance, and  if  he  omit  to  make  such 
application,  the  cpurt  will  still  relieve 
him  by  staying  the  execution  of  the 
fi.  fa.  on  a  proper  application  being 
made,  after  judgment  shall  have  been 
obtained  and  execution  issued.  Com" 
mercial  Bank  v.  Culross  et  d..  Hi.  U. 
C.  R.  176. 
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EccecuHon —  Commission — Priority 
of  tvrits.\-^10,  A  fi.  fa.  at  the  suit  of 
an  execution  creditor,  placed  in  the 
sheriff's  hands  before  a  commission  of 
bankruptcy  against  the  debtor  be  sealed, 
but  on  the  same  day  on  which  it  was 
completed  and  dehvered  to  the  sheriff, 
has  priority  over  the  commission. 
Beekman  v.  JarviSj  iii.  U.  C.  R.  280. 

Assignment  of  property.] — 11.  An 
assignment  of  property  made  bona 
fide,  by  a  person  about  to  become 
a  bankrupt,  to  one  of  his  creditors, 
thirty  days  before  the  commission  of 
bankruptcy  issued,  is  good,  if  it  be 
made  without  the  knowledge  on  the 
part  of  the  creditor  of  any  act  of  bank- 
ruptcy having  been  committed,  or  that 
bankruptcy  was  in  contemplation. 
Armoury.  Phillips,  iv.  U.  C.  R.  152. 

[See  Kerr  v.  Colemanj  infra,  16.] 

Action  by  bankrupt  commenced  be- 
fore bankruptcy. J — 12.  Where  a  plain- 
tiff commences  an  action,  and  pending 
the  proceedings  becomes  a  bankrupt, 
he  may  under  our  Bankruptcy  Act,  7 
Vic;  ch.  10,  sees.  31  Sc  32,  continue 
the  suit  in  his  own  name,  unless  the 
assignees  intervene  and  desire  to  be 
made  plaintiffs  in  his  stead.  Ireland 
V.  Wagstaffet  al.,  iv.  U.  C.  R.  231. 

[A  bankrupt  who  has  not  obtained  hia  cer*> 
tiiicate,may  acquire  property  and  sue,  unless 
the  assignees  interfere.  Btrbert  ▼•  iSoytr,  5 
Q.  B.  965.] 

Jfotice  of  act  of  bankruptcy  to  exe- 
cution creditor,'] — 13.  A  notice  in 
general  terms  to  the  execution  creditor, 
before  the  sheriff  could  have  levied 
under  his  execution,  of  the  defendant's 
having  committed  an  act  of  bank- 
ruptcy, (without  specifying  any  par- 
ticular act  of  bankruptcy,)  is  sufficient 
to  protect  the  debtor's  property  for  the 
benefit  of  all  his  creditors.  Frefuhy. 
Kingsmilly  v.  U.  C.  R.  30.. 

14.  Notice  of  a  declaration  of  in- 
solvency having  been  filed,  is  notice  of 
an  act  of  bankruptcy  firom  the  time  of 
its  filingi  provided  a  coQuniaaioD  ahall 


issue  upon  it  within  two  months,  and 
provided  that  the  execution  creditor  or 
his  attorney  was  aware  of  the  fact 
before  suing  out  execution.     lb. 

15.  Deed  of  assignment  by  bank- 
rupt to  one  of  his  creditors,  vnth  a 
right  of  preference— annexing  of  sched- 
ule to  deed — ^assignment  on  the  face  of 
the  instrument  of  all  bankrupt's  estate 
to  one  creditor,  an  act  of  bankruptcy 
per  se.  Kerr  v.  Coleman^  vL  U.  C. 
R.  218. 

IQuiore:  Anything  abort  of  this  sneh  an 
acti    lb.} 

16.  Constructionof  our  Bankruptcy 
Act,  7  Vic.  ch.  10,  clauses  2  &  19,  also 
of  proviso  to  clause  19,  and  also  of 
clauses  37  &  38,  as  also  as  to  the  neces. 
sity  the  act  imposes  upon  the  assignee 
of  a  bankrupt  seeking  to  invalidate  an 
assignment  to  a  particular  creditor, 
being  required  to  prove  that  the  assign- 
ment was  voluntcay,  in  addition  to  its 
being  made  by  the  bankrupt  in  con- 
templation of  bankruptcy,  with  the 
knowledge  of  the  creditor,  and  for  the 
purpose  of  a  preference*     lb. 

17.  Sembte:  That  a  jury  finding 
"  that  the  assignment  was  executed  in 
contemplation  of  bankruptcy,  and  that 
the  defendant  knew  when  he  took  it 
that  the  other  creditors  would  not  be 
paid  their  debts,"  is  sufficient  to  satisfy 
the  act,  and  makes  void  the  assignment, 
without  any  specific  direction  from  the 
judge  or  finding  by  the  jury,  upon  the 
fur&er  point  of  the  assignment  being 
the  voluntary  act  of  the  bankrupt 
(Sullivan,  J.  dissentiente.)    lb. 

Plea  of  bankruptcy."] — 18.  Held, 
that  the  following  general  plea  of  bank- 
ruptcy, <<  that  afler  the  making  of  the 
promise,  and  after  the  action  had  ac- 
crued, he  became  a  bankrupt,"  with- 
out averring  that  he  became  a  bank- 
rupt before  action  brought,  or  that  he 
had  obtained  a  certificate,  was  good  on 
special  demurrer.  Short  v»  McMulr 
len,  vi.  U.  C.  R.  407. 
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BANKS  AND  BANKING. 

See  Bank  of  British  Noi^th  Amer- 
ica.— ^Bank  of  Upper  Canada. — 
Bubble  Acts. — Corporation,  1, 
3. — ^JoiNT  Stock  Company,  1. — 
Mandamus,  6. — ^Monet  had  and 
RECEIVED,  9,  10. — ^Witness,  12. 


babgain  and  sale. 

See  Deed. 


baron  and  feme. 

See  Husband  and  Wife, 


BARRISTER, 
^ee  Counsel. 


BATTERY. 

See  Assault  and  Battery. 


BEGIN  (RIGHT  TO). 
See  Appeal,  3. — Onus  Probandi. 


BILLIARD  TABLES. 

Right  of  the  City  of  Toronto  to 
mppress.'] — 1.  S«wA/e ;  That  the  Cor- 
poratioD  of  the  City  of  Toronto  has  a 
right  to  suppress  all  Billiard  Tables 
'within  its  jurisdiction.  Rex  v.  Inspec- 
tor of  LicenseSy  Home  District,  iv.  O. 
S.9. 

Duty  imposed  on,  by  Town  of  ton- 
(hn,  under  act  of  incorporation — Its 
efecton  provincial  duty  J] — 2.  Held, 
that  a  by-law  of  the  Corporation  of 
London,  passed  under  the  authority  of 
the  statute  10  &  11  Vic.  ch.  48,  and 
providing  that  the  owner  of  a  billiard 
table  shall  pay  10/.  per  annum  for  a 
license  to  keep  the  same  had  not  the 
effect  of  abrogating  the  duty  imposed 
on  billiard  tables  by  the  provincial 
act  50  Geo.  III.  ch.  6,  but  must  be 


considered  as  a  regulation  super-added 
for  the  purposes  of  the  Town  of  Lon- 
don. Church  qui  tarn  v.  Richards^ 
vi.  U.  C.  R.  562. 

Rtoovepy  of  penalty  under  50  Geo. 
Ill.ch,  6.] — 3.  Heldy.  that  an  action 
of  debt  would  lie  for  the  penalty,  under 
50  Geo.  III.  ch.  6.    lb. 

Averments  in  declaration^  —  4. 
Held  also,  that  in  an  action  for  the 
penalty,  it  need  not  be  averred  that  the 
defendatit  had  not  paid  the  penalty: 
Also,  that  it  need  not  be  averred  in  the 
declaration  that  the  defendant  kept  the 
table  without  having  first  obtained  a 
license  from  the  inspector  of  licenses; 
that  he  did  so  without  having  first  ob- 
tained a  license  is  sufficient:  Also^ 
that  it  need  not  be  averred  that  the 
offence  was  committed  after  29th 
September  1810.     lb. 

5.  Semble :  That  the  statute  3  Vic. 
ch.  9,  sec.  9,  and  3  Vic.  ch.  20,  sec. 
10,  do  not  apply  to  any  person  merely 
setting  up  and  keeping  a  billiard  table 
for  hire,  and  not  being  at  the  same  time 
a  keeper  of  an  inn  or  a  house  of  public 
entertainment.     lb. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Stock  Notes. 


I.  Form  and  Construction  gen- 
erally. 

II.  Presentment    and    Accep- 
tance. 

III.  Protest  and  Notice  of  Dis- 
honor. 

IV.  Transfer  by  Indorsement. 

V.  Action,  Pleadings  and  Evi- 
dence. 

VI.  Consideration,  as  a  ground 
of  Defence. 

VII.  Other  grounds  of  Defence. 

VIII.  Miscellaneous  matters. 
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BILLS  AKD  NOTBS. 


I.  Form  and  Construction  Gene- 
rally. 

See  Kingston  Marine  Sailwat 
Company,  3. — ^Partners  etc.,  5, 
6,  7.— Usury,  1,  3,  5, 10. 

The  fdlovnng  instrument ^  a  pro- 
missory  note."] — 1.  Held,  that  the  fol- 
lowing instrument, "  Yonge  Street,  29 
April  1839. — Seventeen  months  afler 
date,  I  promise  to  pay  to  Mr.  John 
Hogg  or  order,  the  sum  of  50/.  with- 
out interest,  or  three  years  and  five 
months  afler  date,  with  two  years  in- 
terest, for  value  received,"  is  a  valid 
promissory  note.  Hogg  v.  Marsh, 
V.  U.  C.  K.319. 

Jffaking  ofnoteJ] — 2,  A  note  signed 
'*  A.  &  Co.,  by  A.  jun.,"  prima  facie 
imports  that  A.  signs  the  note  for  the 
firm,  and  not  as  one  of  the  firm. 
Bowling  v.  Eastwood  et  al.,  iii.  U.  C. 
R.  376. 

Parol  emdence  to  alter  bdl.l — 3. 
Parol  evidence  cannot  be  received  to 
shew  that  a  bill  of  exchange  accepted, 
payable  three  days  afler  sight,  was  not 
to  be  paid  till  a  further  time  had  elapsed. 
Brac&ury  v.  Oliver^  Hil.  Term,  2 
Vic. 

[See  also  cases  4  and  6,  infra.] 

Par<d  evidence —  When  admissible.'] 
— ^.  Parol  evidence  is  admissible  to 
deny  the  receipt  of  value  for  a  bill  or 
note,  but  not  to  vary  the  engagement 
to  pay  the  amount  at  the  time  specir 
fied.     Dauis  v.  McSherry,  vii.  U.  C. 

Jfotefor  debt  of  third  party,"] — 5. 
A  promissory  note  given  by  A.  to  B.  for 
a  debt  due  by  C,  upon  a  consideration 
of  forbearance,  and  upon  no  privity 
shewn  between  A.  and  C,  cannot  be 
enforced.  Mc  GUlivray  v.  Keefer^  i  v. 
U.  C.  R.  456. 

Parol  agreement  altering  the  terms 
of  note.] — 6.  The  maker  of  note  ab- 
solute in  its  terms  to  pay  the  whole 
amount  at  maturityi  will  not  be  allowed 


to  set  up  the  defence  of  an  aDeged 
parol  agreement  on  the  part  of  the 
holder  to  renew  the  note  upon  being 
paid  half  the  amount.  Hayes  y.  DaviSy 
vi.  U.  C.  R.  396. 

Indorsement  on  note — Right  of  ac- 
tion affected  thereby — Account  stated.] 
— 7.  Heldy  that  the  following  instru- 
ment— ^**  Ten  days  afler  date,  we  pro- 
mise to  pay  M.  Newborn  the  sum  of 
85/.  15«.,  for  value  received,"  upon 
which  was  indorsed  at  the  time  the 
note  was  given  the  following  memo- 
randum :  <<  It  is  agreed  that  this  note 
is  to  be  paid  by  a  lawful  mortgage, 
with  interest  on  the  same,  having 
three  months  to  run,"— could  not  be 
sued  upon  as  a  note  between  the  origi- 
nal parties,  and  could  not  be  given  as 
evidence  under  the  count  on  an  ac- 
count stated.  J^ewhom  v.  Latcrence 
et  al.y  v.  U.  C.  R.  359.     . 

Qucare.] — 8.  Would  it  be  a  note  in 
the  hands  of  an  indorsee,  who  took  it 
as  a  note  for  value  1    lb. 

Contemporaneous  oral  contract.]-^ 
9.  Where  a  man  draws  a  bill  of  ex- 
change to  pay  a  debt,  he  cannot  set 
up  as  a  defence  to  an  action  brought 
by  the  indorsee  of  such  bill,  that  the 
bill  was  given  upon  a  prior  verbal 
understanding  between  himself  and  the 
indorsee  that  the  drawers  would  not 
pay  unless  they  chose,  and  that  in  that 
event  he  was  not  to  be  liable  as 
drawer.  Adams  v.  Thomas,  vii.  U. 
C.  R.  249. 
[See  division  VII  of  this  title,  pesnm.] 

J^ate  made  payable  to  order.] — 10. 
A  note  made  payable  to  a  person  or 
his  order,  or  to  the  order  of  a  person, 
means  the  same  thing,  and  may  be 
sued  upon  stating  it  either  way.  Myers 
v.  WiUdns,  vi.  U.  C.  R.  421. 

Payable  to  order  of  the  plaintiff'} 
—11.  Where  a  note  is  drawn  payable 
"  to  the  order  of  the  plaintiff,"  it  need 
not  be  indorsed  by  the  plaintiff  to  him- 
self to  give  it  the  effect  of  a  note  pay- 
able to  the  plaintiff.    lb. 


BILLS  Am  HOTB8. 


BILLS  AVIX  NOTES. 
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JVbto  pcyahle  to  the  maker* 8  onon 
ariet^ — 12.  Hddy  that  the  Mowing 
note — ^  Four  monthsafler  date,  I  pro- 
mise to  pay  to  my  own  order,  at  the 
office  of  the  Commercial  Bank  here, 
23/*  16&  2J.  for  value  received,"  and 
indorsed  by  the  maker,  could  not  be 
declared  upon  as  a  note  paycMe  to  the 
pUUntiff  or  bearer, 

Semble:  That  a  note  in  this  form 
"when  indorsed  by  the  maker,  becomes 
a  note  paj^able  generally  to  bearer,  but 
not  to  9S1J particular  person.  Burns 
et  al.  V.  Harper,  vi.  U.  C.  R.  509. 

[An  imtrument  of  this  kind  was  held  not  to 
be  a  promissory  note  within  stat.  3  &  4  Anne 
ch.  9.  sec  1 1  ^Hgkt  v.  Maclean^  xvi.  M.  &  W. 
51 ;  bat  ccmtra,  Wood  v.  Muttofit  1 6  L.  J.,  Q. 
B.446;  11  Jur.  967.] 

Indorser  in  blank  declared  against 
as  maker. 1 — 13.  A  note  made  by  A. 
payable  to  B.  or  order,  and  indorsed  by 
C.  in  blank,  cannot  be  declared  upon 
by  B.  as  a  note  made  by  C.  to  him, 
the  plaintiff  B.  Wilcox  et  al.  v.  Tin- 
ning et  al.,  vii.  U.  C.  R.  372, 

Cancellation  of  original  by  reneta- 
«/.]— 14.  Where  a  note  when  over 
due,  has  been  returned  and  settled  by 
the  substitution  of  a  renewal  note,  the 
original  note  is  cancelled,  and  cannot 
be  put  in  circulation  again  even  by  the 
payee,  who  has  taken  up  the  renewal 
note  out  of  his  own  funds,  fjones,  J. 
dissentiente.)  CuvilUer  et  a/,  v.  Fra^ 
ier,  v.  U.  C.  R.  152. 

Satisfaction  of  debt  by  one  of  two 
joint  debtors.'] — 15.  The  note  of  one 
of  two  joint  debtors  is  no  satisfaction 
of  the  debt.  Leonard  v.  Atchefion  et 
al.,  vii.  U.  C.  R.  32. 

Jfote  payable  vdih  interest^ — 16. 
Interest  made  payable  by  a  promissory 
Bote  is  part  of  the  debt,  and  not  merely 
damages  for  detaining  the  debt.  Crouse 
V.  Parky  iii.  U.  C.  R.  458. 

Parol  evidence  to  alter  note — Sta- 
hite  of  Frauds,  Mi  section.']  — 17. 
Evidence  of  a  verbal  agreement,  to 
albw  lands  to  be  set  off  against  the 


amount  of  a  note,  held  to  be  inadmissi* 
ble.  McCollum  v.  Jones,  Tay.  U.  C. 
R.  611. 

n.  Presentment  and  Acceptance. 

See  divs.  IV.  16  ;  V.  4,  5. 

Necessity  ofpresentment  generally.] 
A  promissory  note  made  payable  at 
a  particular  place  must  be  presented 
there  the  day  it  falls  due,  or  the  holder 
cannot  recover.  Truscott  et  al.  v. 
Lagourge,  Easter  Term,  6  Wm.  IV. 

It  must  be  presented,  although  the 
maker  has  no  funds  at  the  particular 
place ;  but  as  between  the  payee  and 
the  maker,  presentment  there  at  any 
time  before  action  brought  will  be 
sufficient,  if  there  were  no  funds  at  the 
day.  Henry  et  al.  v.  McDonell,  Hil. 
Term,  3  Vic. 

Note  payable  at  a  particular  pkux, 
no  averment  oj  presentment— rPromise 
to  pay.] — 1.  Where  a  note  was  made 
payable  at  a  particular  place,  although 
no  averment  of  its  being  presented 
there  for  payment  appeared  upon  the 
record — ^the  court,  after  verdict  for  the 
plaintiff  and  proof  at  the  trial  of  a  sub- 
sequent promise,  refused  a  non-suit. 
J\PIver  et  al.  v.  MFarlane,  Tay,  U. 
e.  R.  142. 

[Also  see  cases  2,  4, 5,  infra.  Although  a 
subsequent  promise  is  in  itself  evidence  ofpre* 
sentment,  such  promise  is  not  evidence  of  due 
notice  of  dishonor,  Burg;h  v.  Leggtt  v.  M.  & 
W.  418.] 

Presentment  of  bill  payable  after 
date  before  diAC.] — ^2.  It  is  not  neces- 
sary to  present  a  bill  of  exchange, 
drawn  payable  after  date,  for  accept- 
ance before  it  be  due ;  and  where  there 
has  been  no  presentment  at  all,  a 
promise  to  pay  the  amount  of  the  bill 
will  not  be  sufficient  to  charge  the 
drawer,  unless  it  be  made  by  him  with 
a  knowledge  of  his  default  Richardson 
et  al.  V.  Daniels  etal,,  Mich.  Tenn, 
2  Vic. 

[Such  promise  however  is  prima  fiicie  evi- 
dence.of  presentment  on  an  iinie  of  that  ftct. 
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BII.L9  AND  NOTES. 


BILLS  AND  NOTKS. 


OowDfi  ▼.  Wortheni  ▼.  M.  &  W.  6.— See  a]ao 
div.  iii.  7,  infra.] 

Presentment  of  bill  payabk  in  for- 
eign country."] — 3.  Where  a  bill  of 
exchange  is  made  payable  at  a  par- 
ticular place  in  a  foreign  country,  and 
there  is  no  evidence  of  presentment 
there,  nor  of  the  law  of  that  country 
on  the  subject,  the  necessity  for  pre- 
sentment must  be  determined  by  the 
law  as  it  exists  here.  Buffalo  Bank 
V,  Trtiscott  et  al.,  Mich.  Term,  2  Vic. 

Non^esentment  of  joint  note — 
Promise  to  pay  by  one  of  the  makers.'] 
— 4s  Where  a  joint  note  was  made 
payable  at  a  particular  place,  and  it 
was  not  shewn  that  it  was  presented 
there  when  it  became  due,  but  one  of 
the  makers  afterwards  promised  to  pay 
it :  Heldy  that  that  was  sufficient  evi- 
dence of  presentment  to  go  to  the 
jury,  and  they  having  found  for  the 
plaintiff,  the  court  refused  to  enter  a 
non-suit  on  the  leave  reserved.  Macau- 
lay  v.  McFarlane,  Trin.  Term,  3  & 
4  Vic. 

Waiver  of  neglect  in  presentment,] 
— 5.  Where  the  defendant,  an  abscond- 
ing debtor,  on  the  day  a  note  became 
due,  wrote  to  the  plaintiffs  stating  his 
inability  to  pay,  and  requesting  further 
time*— the  court  held  this  rendered 
presentment  unnecessary,  although  the 
note  was  payable  at  a  particular 
place.  McDonnell  et  al.  v.  Lotory,  iii. 
0.  S.  302. 

[See  div.  in.  23  isfra.] 

Personal  liability  of  acceptor  on 
bUL] — 6.  Heldy  upon  the  following 
bill  and  acceptance : — 

<«  Montreal,  July  9th,  1847. 
«je226  18  1. 

<<  Three  months  after  date  pay  to  the. 
order  of  Alexander  Simpson,  Esq., 
Cashier  of  the  Bank  of  Montreal, 
two  hundred  and  twenty-five  pounds 
eighteen  shillings  and  one  penny,  cur- 
rency, for  value  received. 
(Signed.) 

The  Coal  Brook  Dale  Co. 
per  Phillip  Holland* 


«  To  P.  C.  DeLatre,  Esq.,  Premdent 
Niagara  Dock  and  Harbor  Company, 
Niagara,  C.  W.^' 

The  bill  was  accepted  thus,  in  wri- 
ting >— 

"  Accepted,  payable  at  the  office  of 
the  Bank  of  Upper  Canada,  Niagara, 

(Signed,)  P.  C.  DeLatre, 

Pres't.  N.  H.  &  D.  Co." 

that  in  an  action  brought  by  the 
payees  (the  Montreal  Bank)  against 
the  acceptor  personally,  that  the  ac- 
ceptor had  rendered  himself  personally 
liable  upon  the  bill.  The  Bank  of 
Montreal y.  DeLatre,  v.  U.C.R.  362. 

7.  Qucere:  Supposing  the  drawer 
had  been  suing  the  acceptor,  would 
that  have  made  a  difference  as  to  the 
acceptor's  personal  liability '?     lb. 

Admission  of  an  agenVs  power  to 
draw  a  bUl-^Estoppel.] — 8.  Where 
a  bill  of  exchange  is  drawn  by  a  person 
signing  as  agent  of  a'  company,  upon  a 
defendant,  who  accepts  the  bill,  the 
acceptance  admits  the  signature  of  the 
agent,  and  his  authority  from  the  com- 
pany to  draw  the  bill ;  it  also  precludes 
the  setting  up  of  any  local  technical 
objections  in  regard  to  the  composition 
or  description  of  the  company,  or  their 
ability  to  draw  the  bill.     lb. 

Accommodation.] — 9.  Where  the 
plaintiffs,  who  were  bankers,  requested 
the  defendant  to  draw  two  bills  on 
England  for  their  accommodation, 
which  he  did,  and  the  plaintiffs  indorsed 
and  sold  them  here,  giving  the  defen- 
dant a  draft  of  the  same  amount  pay- 
able in  England,  to  meet  them  when 
due,  and  the  defendant  for  that  purpose 
transmitted  the  draft  to  the  drawee  of 
the  bills,  an  officer  in  the  customs,  by 
whom  it  was  discounted  before  it  be- 
came due,  and  the  money  placed  by 
him  with  the  public  monies  left  in  his 
charge,  from  whence  part  of  it  was 
stolen ;  and  in  consequence,  one  of  the 
defendant's  bills  came  back  protested, 
and  was  paid  by  the  plaintiffs :  Held, 
that  although  it  was  an  accommodation 
•transaction,  the  drawee  was  the  agent 
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of  the  defendant,  and  not  of  the  plain- 
tifi8,and  that  the  defendant  .was  re- 
sponsible to  them  for  the  amount  of 
the  bill.  Tru8cott  et  al,  v.  Billings, 
Trin.  Term,  1  &  2  Vic. 

Proof  of  presentment  before  action 
brought  against  gtuarantee,']  —  10. 
Where  the  defendant  had  guaranteed 
certain  advances  of  goods  and  money, 
to  be  made  to  A.  by  the  plaintiff, 
and  the  plaintiff  took  the  note  of  A. 
payable  at  a  particular  place,  for  the 
amount :  Hddy  that  he  could  maintain 
an  action  against  the  defendant,  with- 
out proving  presentment  there  and  no. 
tice  of  non-payment  to  the  defendant ; 
and  proving  that  there  were  no  funds 
there,  was  not  sufficient  to  charge  the 
guarantee.  Drigga  v.  Waite,  Hil. 
Term,  6  Vic. 

St^denct/  of  presentment  of  a  note 
payable  ata  particular  place ,  the  toords 
^andnoteUetohere^^  being  omitted.] 
—11.  On  a  note  payable  at  a  particu- 
lar place,  without  the  words  <'  and  not 
dsewhere,"  it  is  suffi<^ient  to  charge 
the  indorser  to  present  it  either  at  the 
place  named,  or  to  the  maker  himself. 
Commercial  Bank  v.  Johnston,  ii.  U« 
C.  R.  126. 

Presentmera  to  maJ^ — Statute  12 
Vie.  c4. 22.]— 12.  The  statute  12  Vic. 
ch.  22,  respecting  the  presentment  to 
the  makers  of  notes  on  inland  bills  of 
exchange,  &c.,  &c.,  does  not  apply  to. 
Upper  Canada.  Ridout  etal.  y,  Man- 
nig  et  al.,  vii.V.  CR.  35. 

Foreign  bill — Laches  in  presentment 
md  in  giving  notice  of  rum-payment.'] 
—13.  A  bill  of  exchange  drawn  in 
Toronto  on  the  6th  August,  1849,  by 
a  party  deaKng  in  bills,  upon  a  party 
jiving  in  New  York,  payable  at  sight, 
in  favor  of  a  party  living  in  the  State 
of  Illinois,  to  be  sent  there  as  a  remit- 
tance and  for  circulation,  was  present- 
ed in  New  York  on  the  10th  Novem- 
ber following :  Held  per  Cur.,  that  the 
delay  in  presenting  the  bill  to  the 
<irawec  in  New  York,  could  not,  under 
the  dreumstances,  be  held  to  be  laches 


on  the  part  of  the  holder :  Held  also, 
that  the  notice  to  the  drawer  from  the 
holder  living  in  Dlinois,  through  his 
agent  living  in  this  province,  of  the 
bill  being  unpaid,  by  the  latter  calling 
upon  him  with  the  bill  on  the  24th 
December,  the  bill  having  been  pre- 
sented in  New  York  on  the  19th  No- 
vember, could  not  be  considered,  under 
the  facts  of  the  case,  as  laches  on  the 
part  of  the  holder  in  giving  due  notice 
of  non-payment.  Boyes  v.  Joseph,  yiiw 
U.  C.  R.  505. 

Note  falling  due  on  Christmas  day, 
being  a  Monday.]-^  14.  A  promissoiy 
note  which  falls  due  on  a  Christmas 
day,  being  a  Monday,  must  be  present- 
ed for  payment  on  the  preceding  Satur- 
day. Holmes  v.  Ward,  Trin  term,  1 
&  2  Vic, 


III.  Protest  and  Notice  op  Dis- 
honor. 

See  divs.  II.  13,  (latter  part)^  V.  18. 
Notary,  1,  2.^Witness,  13. 

Seal  to  protest.] — 1.  Semble:  That 
a  seal  is  not  necessary  to  a  protest. 
Goldie  V.  Maxwell,  Hil.  Tetm,  4  Vic. 

Evidence  of  non-acceptance  of  bill 
— Post  mark.] — 2.  A  notice  that  a 
foreign  bill  has  been  returned  protested, 
IS  a  sufficient  notice  o^  non-acceptance, 
and  it  is  not  necessary  to  send  a  copy 
of  the  protest  with  the  notice ;  and  a 
foreign  post-mark  on  a  letter  is  prima 
facie  evidence  of  the  time  when  the 
letter  was  mailed.  O^JVeill  v.  Perrin. 
Mich.  Term,  3  Vic. 

[Still  the  post-mark  is  not  concluHve  evi- 
dence—iSfocfcen  V.  Collier,  vii.  M.  &  W.  515 ; 
and  if  the  post-mark  be  giveti  in  evidence,  it 
should  be  proved  by  persons  from  ihe  poet- 
office,  or  bv  persons  who  are  in  the  hahit  of 
receiving  letters  therefrom.  Woodcock  y. 
Holdfworth^  xvi.  M.  &  W.  124.] 


Inland  rustle —  When  to  be  protested."] 
— 3.  A  promissory  note  made  in 
Upper  Canada,  payable  at  Montreal  in 
Lower  Canada,  is  an  inland  note,  being 
in  effect  payable  generally  under  our 
statute  7  Wm.  IV.  ch;  5,  and  may  be 
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properly  protested  the  day  afler  the 
thiiti    day    of  grace.     Bradbury  v. 
DooU,  i.  U.  C.  R.  442. 
[See  cases  13, 14, 18  and  19,  infra.] 

Necessity  of  averring  notice  in 
declaration,'] — 4.  In  a  declaration 
against  the  drawee  of  a  bill,  notice  of 
dishonor  must  be  averred,  and  if  to  ex- 
cuse such  a  notice,  want  of  effects  be 
averred,  it  must  be  shewn  that  there 
were  no  effects  from  the  thne  of  dra^v- 
ing  the  bill  and  notice  must  also  be 
averred  where  the  defendant  is  only  a 
guarantee  for  the  bill.  Goldie  v.  Max- 
foell,  Hil.  Term,  4  Vic. 

Proof  of] — 5.  Notice  of  dishonor 
of  a  foreign  bill  of  exchange  is  not 
proved  by  producing  the  protest  of  the 
bill  in  which  the  notary  certifies  that 
he  has  given  the  parties  notice,  as  it  is 
no  part  of  the  notary's  duty  to  give 
notice  of  dishonor.  Etaing  et  cd.  v. 
Cameron f  Trin.  Term,  7  Vic. 

[But  see  Smith  et  al  r.  Halt,  18,  infiv. 
Nor  is  sttch  notice  proved  by  a  subsequent 
womise  to  pay.  Bmq;h  v.  Leggty  v.  M.  & 
W.  418.  Seehowtyfti  Bank  of  Bntish  North 
jSmerica  v.  Rostt  infra  7,  which  decides  that 
such  promise  may .  dispense  with  the  notice.  J 

Sufficiency  of  delivery,] — 6.  A  let- 
ter giving  notice  of  the  dishonor  of  a 
bill,  though  from  misdirection  it  has 
not  reached  its  destination  so  soon  as 
it  otherwise  would  have  done,  is  never- 
theless a  sufficient  botice,  if  being  pos- 
ted sooner  than  was  necessary,  it  has 
in  fact  been  received  witliin  the  period 
allowed  by  law  for  giving  notice  of 
dishonor.  Bank  of  British  Jforth 
America  v.  Ross^  i.  U.  C.  R.  199. 

Subsequent  unconditional  promise^ 
ttdth  knowledge  of  laches,] — 7.  And 
where  no  evidence  has  been  given  of 
notice  of  dishonor,  and  there  has  been 
a  subsequent  unconditional  promise  to 
pay,  with  a  knowledge  of  a  default  on 
the  part  of  the  holder,  the  evidence  of 
notice  is  dispensed  with. — A  promise 
to  pay  after  dishonor  and  knowledge  of 
laches  on  the  part  of  the  holder,  is 
evidence  to  support  the  averment  in 


the  declaration  that  due  notice  of  dis- 
honor had  been  given.     lb. 

Delivery  to  servant  of  indorser.] — 
8.  Delivering  notice  of  non-payment 
to  an  indorser  by  leaving  it  w^ith  an 
out-door  servant  cutting  fire-wood,  not 
known,  and  proved  to  have  been  an 
inmate  in  the  indorser's  family,  is  suffi- 
cient.— It  will  be  a  question  of  fad 
however,  for  the  jury  to  determine^ 
whether  the  subsequent  conduct  of  the 
indorser  shews  him  to  have  received 
the  notice  in  due  time,  and  where  the 
jury  finds  for  the  plaintiff,  though  the 
judge's  charge  may  be  against  the  find- 
ing, the  court  will  not  set  aside  the 
verdict  if  the  indorser  file  no  affidavit 
denying  that  he  had  notice.  Commer-^ 
cial  Bank  v.  Weller,  v.  U.  C.  R.  543. 
[See  cases  9, 15, 21  and  24,  infra.] 

Address  of  notice  to  indorser — 
"  York  township  generally'*'* — Suffin 
ciency  of] — 9.  Held,  that  a  notice  of 
non-payment  of  a  note  sent  to  an  in- 
dorser through  the  post-ofiice,  addres- 
sed to  him  in  ^^  York  township,"  in 
which  he  resided,  was  sufficient,  there 
being  no  evidence  as  to  whether  there 
was  one  or  more  post-offices  in  that 
township,  nor  any  proof  that  a  letter 
for  any  other  person  would  have  been 
usually  addressed  in  a  different  manner, 
or  ought,  in  the  common  course  of 
things,  to  have  been  directed  to  any 
certain  post-office  in  the  township,  or 
in  any  other  township  near  him.  Bank 
of  Upper  Canada  v.  Bloor,  v-  U,  C. 
R.  619. 

[Se^  Woodcock  v.  Hoidnoorth,  xvi.  M.  & 
W.  124,  in  which  the  address  was  "  London'' 

generally.} 

Sufficiency  of,  ana  Sunday,] — 10. 
Held  per  Cur,,  affirming  the  judgment 
of  the  court  below,  that  the  following 
notice  of  non-payment  of  a  note : — 

«  London,  Nov.  22,  1846. 

"Sir:  The  promissory  note  of  Peter 
^owen  for  twenty  pounds,  at  three 
months  from  the  19th  of  August  lS46y 
on  which  you  are  indorser,  is  due  this 
day,  tnipatd    I  therefore  give  you  no* 
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tiee  that  as  the  holder  of  the  saidnote, 
I  look  to  you  for  payment  thereof: 
Your  most  obedient  servant, 

Warren  Blinn" — 

giyen  to  the  indorser  of  the  foUowing 
note: — 

**  London,  14  August,  1846  • 

"Three  months  afler  date  for  value 
received,  I  promise  to  pay  to  Thomas 
C.Dixon  or  order,  at  the  office  of 
Warren  Blinn,  Esq.,  in  London,  the 
som  of  twenty  pounds  currency : 

F.  P.  Bowen"— 

was  a  sufficient  notice  to  bind  the  in- 
dorser, without  stating  that  the  note  had 
been  presented  for  payment,  or  dishon- 
ored:  Held  also j  that  the  notice  being 
dated  on  a  Sundcu/,  (the  note  falling 
doe  on  the  Saturday,  and  the  notice 
beiog  delivered  on  the  Monday,)  was 
.  no  objection  to  the  validity  of  the 
notice.  Blinn  v.  Dixany  v.  U.  C. 
R582. 

Setferal  indorsers-^  When  notice  to 
one  notice  to  all.'} — 11.  Where  a  note 
is  made  payable  to,  and  indorsed  by 
several  persons  not  in  co-partnership, 
notice  to  one  is  notice  to  all.  The 
Bonk  of  Michigan  v»  Gray  etal.^  i. 
U.  C.  R.  422. 

Requtsites  of  notice,'} — 12.  A  no- 
tice of  dishonor  to  the  indorser  of  a 
promissory  note  must,  either  in  express 
terms  or  by  necessary  intendment, 
shew  that  the  note  has  been  presented 
for  payment,  and  that  payment  has 
been  refused.  The  Bmk  of  Upper 
Canada  v.  Street  et  aL,  Mfch.  Term, 
5  Vic. 

[Bot  it  need  not  in  tenns  inform  the  party 
to  whona  it  is  given  that  the  party  giving  it 
looka  to  him  for  payment.  ABcm  v.  jBroion, 
a.  M.  &  W.  372.] 

When  note  drawn  and  payable  in 
Loneer  Canada  1 — 13.  In  an  action 
on  a  promissory  note  drawn  and  made 
payaUe  in  Lower  Canada,  the  law  of 
Lower  Canada  must  govern,  in  regard 
to  the  fufficiei)cy  of  the  notice  of  non- 
payment by  the  makerito  cbaige  the 


indorser.     Cittf  Bank  v.  JLey,  i.  U. 
C.  R.  192. 

14.  Where  a  bill  is  drawn  and  in* 
dorsed  in  Upper  Canada,  but  made 
payable  in-Lower  Canada,  the  law  of 
Lower  Canada  is  to  govern  the  time 
within  which  notices  may  be  sent. 
Mathewson  v.  Carman^  i.  U.  C.  B. 
259. 

[And  see  caaei  18  aQd  19,  infra.] 

Delivery  of."] — 1 5.  In  order  to  chaige 
the  indorser  of  a  promissory  note,  it  is 
not  necesjtary  that  the  holder  should 
prove  the  notice  to  have  been  abso* 
lutely  received. — If  he  shew  that  due 
diligence  has  been  used  in  putting  a 
letter  into  the  post-office,  though  the 
post  miscarry,  that  is  sufficient.  The 
fact  that  there  is  a  post-office  in  the 
township  in  which  the  indorser  resides 
does  not  make  it  incumbent  on  the 
holder  to  direct  his  notice  to  that 
office  if  there  be  a  nearer  office  in  the 
adjoining  township  to  which  the  in- 
dorser's  letters  are  generally  sent.  The 
Bank  of  Upper  Canada  v.  Smith,  iii. 
U.  C.  K.  358. 

[See  case  21,  infira.] 

Sufficiency  of  .^ — 16.  The  following 
notice  of  dishonor  was  held  to  be  in- 
sufficient, the  note  having  been  indors- 
ed by  the  defendant  in  his  own  name, 
and  not  in  the  name  of  the  partners 
to  whom  the  notice  was  addressed, 
although  the  defendant  was  one  of  the 
firm: 

<<  Messrs.  P.  M.  Grover  dc  Co. 

<<  Gentlemen :  Take  notice  that  the 
promissory  note  of  J.  R.  Benson  for 
46/.  Os,  1  Id,,  on  which  you  are  in- 
dorsers,  due  this  day,  remains  unpaid. 
Therefore  the  holders  look  to  you  for 
payment  thereof,  as  such  indorsers.'* 
The  Bank  of  Montreal  v.  Grover,  iii. 
U.  C.  R.  27. 

Sufficiency  of} — 17.  The  following 
notice  of  dishonor  was  held  sufficient : 

«  Sir :  The  note  of  A.  3.  for  50/. 
at  ninety  da3r8  from  the  20th  January 
1841)  indorsed  by  you  and  due  this 


88 


BILLS  AND  NOTES. 


BILLS  AND  NOTSS. 


day,  remains  unpaid.    You  are  there-  [  by  the  court  as  a  dispensation  of  notice. 


fore   hereby  notified  that  the    bank 
looks  to  you  for  payment. 

Yours,  &c 
"  To  Mr.  J.  Street.  For  the  Cashier."  • 
The  Bank  of  Upper  Canada  v.  Street y 
iii.  U.  C.  R.  29. 

Evidence  of  notice.'] — 18.  The  cer- 
tificate of  a  notary  in  Lower  Canada 
at  the  foot  of  the  protest,  that  he  had 
put  a  notice  into  the  post  addressed 
to  the  indorser,  is  evidence  of  that 
fact  under  the  statute  7  Vic.  ch.  4. 
sec.  2.  Smith  et  al.  v.  Hall,  iii.  U. 
C.  R.  315. 

Indorser  resident  in  Upper  Canada 
'^'Jfote  payable  in  Lower  Canada,"] — 
19.  The  law  of  Lower  Canada  with 
respect  to  giving  notice,  is  to  govern 
where  the  note  is  made  payable  and 
presented  there,  though  the  indorser 
reside  in  Upper  Canada.     lb, 

20.  Due  notice  must  be  averred. 
Commercial  Bank  v.  Cameron ;  Idem 
V.  Culver,  iii.  U.  C.  R.  363. 

Delivery  to  rmdents  in  Toronto.'] 
— 21.  A  notice  of  the  non-payment  of 
a  bill  or  note,  when  deposited  in  the 
post-office  of  the  city  of  Toronto  for 
any  indorser  residing  there,  is  as  good 
a  notice  as  if  it  had  been  left  at  the 
indorser's  residence  bya  special  mes- 
senger. Commercial  JBankv.Eccles, 
iv.  U.  C.  R.  336. 

Suftdency  of,  a  question  of  law."] 
— ^22.  What  is  a  sufficient  notice  of  the 
dishonor  of  a  bill  or  note,  when  the 
facts  are  undisputed,  is  a  question  of 
law.  The  Bank  of  Upper  Canada  v. 
Smithy  iv.  U.  C.  R.  483. 

Dispensation  o/'.]-^23.  Whenever 
the  indorser  of  a  note  writes  to  the 
holder  for  the  purpose  of  inducing  him 
to  believe  it  unnecessary  to  give  him 
the  regular  notice  of  non-payment  by 
the  maker — especially  where  he  states 
the  maker  to  be  insolvent,  such  a  letter, 
though  written  before  the  note  has 
arrived  at  maturity,  will  be  construed 


Beckett  V.  Comieh,  iv.  U.  C.  R.  138. 

[This  dispensation  must  l>e  averred  in  tbe 
declaration.  Burgh  r.  Leggt,  r.  M.  &W. 
418.  It  is  not  evidence  of  the  count,  upon  an 
account  slated.    R. 

Actual  delivery  of  notice  instead  of 
posting  it.] — 24.  It  is  sufficient  if  the 
indorser  on  the  promissory  note  receive 
notice  of  dishonor,  in  the  same  time 
as  he  would  have  received  it  by  post, 
although  the  notice  was  sent  to  him  by 
private  hand,  and  might  have  been 
delivered  a  day  sooner.  Nassau^. 
O'BeiUy,  Hil.  Term,  2  Vic. 

.^ion  against  indorser — Promise 
to  pay,  there  having  been  no  notice.] 
— 25.  Where  in  an  action  against  an 
indorser  of  a  promissory  noteCno  notice 
of  dishonor  was  proved,  but  it  was 
sworn  that  the  defendant  had  asked 
for  time,  and  promised  to  pay,  although 
he  said  at  the  same  time  that  he  had 
received  no  notice,  and  the  jury  found 
for  the  defendant — ^the  court  refused 
to  disturb  the  verdict  Bajik  of  Up- 
per Canada  v.  Corby,  Mich.  Term,  5 
Wm.IV. 

IV.  Transfer  bt  Indorsement. 

See  div.  L  13. — Estoppel,  7. 

Indorsement  to  trustees,  udthont 
naming  them.] — 1.  An  indorsement 
to  pay  to  the  trustees  of  an  insolvent 
firm,  without  naming  them,  is  suffi- 
ciently certain  on  shewing  who  they 
are,  and  that  they  act  in  that  capacity, 
to  vest  the  note  in  them^  so  as  to  give 
their  indorsee  the  right  oC  suing  upon 
it.  Auldjo  V.  MjcDougaU,  iii.  0.  S. 
199. 

Indorsement  in  blank  to  partners^ 
Non-joinder.] — 2.  Where  three  part- 
ners of  a  firm,  consisting  of  four  per- 
sons, declared  on  abill of  eschan^afl 
indorsees,  and  averred  an  indorsement 
to  themselves  trading  under  the  part- 
nership name,  and  the  bill  was  indors* 
ed  m  blank :  Hdd,  that  the  non-join- 
der of  the  other  purtoer  was  not  ft 
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groond  of  non-suit,  as  the  bill,  being 
iDdoraed  in  blank,  might  be  sued  upon 
by  any  parties  who  chooBe  to  join  in 
the  action.  Anderaonet  al.v.  Macau- 
lof,  Easter  Term,  7  Vic. 

Awrment  of  indorsement  by  part" 
neriy  without  stating  their  christian 
names  —  Frivolous  demurrer.]  —  3. 
Where  in  a  declaration  on  a  oiU  of 
ezchangei  an  indorsement  was  alleged 
to  « Laurie  and  —  Bums,  tra- 
ding under  the  name  of  Laurie  k 
Bums,''  who  indorsed  to  the  plaintiffs, 
and  the  defendant  demurred  specially 
because  the  christian  names  of  Laurie 
and  Bums  were  not  set  out — ^tbe  de- 
miiner  was  set  aside  as  frivolous. 
Tke  Bank  of  Montreal  v*  Hopkbrky  i. 
U.  C.  B.  418. 

[Alto,  tee  dlT.  Y.  34;] 

lAaUUty  ofindorserSf  (defendants), 
piaintiffs  having  compromised  vnth 
tke  maker  €ts  to  a  portion  of  the  noteJ] 
—4.  A.  made  his  note  payable  to  B., 
who  indorsed  to  the  defendants,  and 
the  defendants  to  the  plaintiff,  who 
averred  in  his  declaration  a  present- 
ment of  the  note  to  B,  instead  of  to  A.*— 
the  note  was  made  solely  for  the  ac- 
oommodation  of  the  defendants,  with- 
out any  consideration  to  A.  the  maker, 
—die  plaintiff  compromised  with  A., 
taking  from  him  a  portion  of  the  note, 
and  then  discharging  him,  striking  his 
name  out  of  the  note. — llie  jury  gave 
a  verdict  against  the  defendants  for  the 
balance  of  the  note:  Held  per  Cur.j 
veniict  right.  Sifion  v.  Anderson  et 
oLy  V.  U.  C.  B.  305. 

Nate  payable  to  bearer — Indorser 
thereon — Mow  to  be  suedJ] — 5.  A 
party  indorsing  a  note  payable  to  A. 
9t  bearer,  may  be  sued  as  indorser. 
He  nmy  aJso  be  sued  jointly  with  the 
maker,  under  our  statute  3  Vic.  ch«  8. 
Samsdel  v.  Telfer  et  al.,  v.  U.  G.  B. 
508. 

Nate  payable  to  maker^s  oum  order — 
SuU  bu  indorsee  claiming  by  indorse 
"en«/rost  siafar.] — 6.  A.  makes  a 
pmnJBioiy  notey  payable  to  his  own 


order*-B.  sues  him  as  indorsee,  claim- 
ing by  indorsement  of  A.  made  subse- 
quent to  the  note :  Held^  that  the  de- 
claration in  that  form  was  bad  on 
special  demurrer.  Brown  v.  Shaoer^ 
V.  U.  C.  B.  621. 

Transfer  of  notes  by  person  not 
having  right  to  do  so — Cancellation 
of.] — ^7.  Where  in  a  deed  of  separation 
the  husband  covenanted  to  pay  his 
wife  150/., and  appointed  trustees,  who 
being  indebted  to  the  husband  in  that 
amount,  gave  him  their  separate  notea 
for  payment  to  his  order,  which  he  in- 
dorsed in  blank  and  returned  to  them 
for  the  benefit  of  his  wife,  and  one  of 
the  trustees  then  g$ive  to  the  wife  the 
notes  signed  by  him,  with  an  indorse- 
ment that  they  were  not  to  be  sold  hj 
her,  and  she  assigned  them  to  the  j^ain- 
tiff:  Held,  that  he  could  not  recover 
against  the  trustee  on  the  notes,  as  they 
having  been  returned  by  the  husband 
tp  the  trustee,  were  cancelled ;  and 
that  the  wife  had,  at  any  rate,  no 
power  to  transfer  them.  Wilson  v. 
McQueen,  Easter  Term,  3  Vic. 

[Indomment  by  wife  with  sanction  of  hui- 
band.— Seo  case  18,  infra.] 

Accommodation  note — AlterationJl 
— 8.  Where  the  payee  of  a  note  in- 
dorsed it  ibrthe  accommodation  of  the 
maker,  leaving  the  date  and  sum  blank, 
which  was  afterwards  filled  up  by  the 
maker,  and  the  note  dated  of  a  time 
later  than  the  blank  was  indorsed,  but 
prior  to  the  time  when  the  note  was 
actually  filled  up :  Held,  that  the  note 
was  good  against  the  payee,  notwitht- 
standing  the  alteration.  SandfordetaL 
V.  Boss,  Hil.  Term,  4  Vic. 

[See  case  16,  infra.] 

Action  by  payee  against  maker  and 
indorser  subsequent  to  himself.'] — 9. 
Where '  in  an  action  by  the  payee 
against  the  maker  and  indorser  of  a 
promissory  note  it  appeared  that  the 
indorser  put  his  name  on  it  as  a  surety 
for  the  maker :  Held,  that  the  plaintiff 
could  not  recover  against  him,  as  he 
was  a  party  to  the  note  subsequent  to 
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the  plaintiff  himself.  Jones  v.Ajihcrofi 
et  ai.,  Trin.  Term,  4  &  5  Vic. 
[See  caaes  14  and  24,  infra.] 
Jfote  in  custody  of  indorseey  hut  in- 
dorsement canceUedr—Inference  there- 
from^'] — 10.  Where  an  indorsee  suing 
upon  a  note,  produces  it  at  the  trial 
from  his  own  custody,  with  an  indorse- 
ment thereon  which  has  heen  cancel- 
led, not  as  if  by  any  accident,  but  in 
the  most  unequivocal  manner,  some 
explanation  must  be  given  the  jury  for 
rejecting  the  inference  that  the  note 
has  been  satisfied  by  the  indorser, 
whose  name  is  thus  cancelled.  Peel 
V.  Kingsmdlly  vii.  U.  C.  R.  364. 

Indorsement  of  note  by  administra^ 
tor.]— 11.  It  is  no  ground  for  impeach- 
ing the  indorsement  of  an  administra- 
tor, that  the  debtor  at  the  time  of  the 
intestate's  death  resided  out  of  the  ju- 
risdiction of  the  Surrogate  Court  by 
which  the  letters  of  administration  had 
been  granted.  Wright  v.  Merriamf 
Mich.  Term,  6  Vic. 

Jfote  not  negotiable — Liability  of 
parties  indorsing  J] — 12.  A  party  in- 
dorsed his  name  on  the  back  of  a  note 
not  negotiable,  or  if  negotiable,  not  in- 
dorsed by  payee,  cannot  be  sued  as 
indorser  by  the  payee.  West  v.  Brown, 
(Robert  A.),  ui.  U.  G.  B.  290. 

^otepayabk  to  bearer  andindorsed 
^^  Liability  of  indorser  J] — 13.  A. 
makes  a  note  payable  to  B.  or  bearer, 
and  delivers  it  to  B.,  B.  indorses  to  C, 
the  holder  sues  B.  on  his  indorsement: 
Heldf  that  upon  such  indorsement,  an 
action  would  he  against  B.  Booth  v. 
Barclay  et  al.,  vi.  U.  C.  R.  215,  and 
Scott  et  aL  v.  Douglass,  Trin.  Term, 
6  &  7  Wm.  IV. 

Jfote  paiyable  to  beartr-^Indorser 
before  delivery  to  bearerJ] — 14.  Where 

A.  made  a  note  payable  to  B.  or  bear- 
er, and  C.  indorsed  it  as  a  surety  to  B. 
without  B.'s  indorsement :    Held^  that 

B.  could  not  recover  on  the  note  against 

C.  as  a  maker,  or  on  any  other  ground. 
Thew  V.  Adams,  HU.  Term,  3  Vic. 

[See  caaa  24,  infra.] 


Effect  of  maker^s  signature 
made  after  indorsement  toholderJ] — 

15.  It  is  no  objection  to  the  validity  of 
a  note,  that  at  the  time  it  was  indorsed 
to  the  plaintiffs  it  had  not  in  fact  been 
signed  by  the  maker;  the  subsequent 
filling  up  of  the  maker's  name,  or  oi 
the  amount,  or  of  a  payee's  name,  will 
be  treated  as  if  made  before  the  in- 
dorsement. Bossin  et  al,  v.  Mc  Carty 
et  al.,  vii.  U.  G.  R.  100. 

What  put  in  issue  by  the  pica  ^  did 
not  indorse  in  manner,  ^' — An  in- 
dorsement of  note  tehen  over  due,  no 
excuse  for  non-presentment  to  maker.'\ 

16.  A.  the  indorsee  of  a  note  sues  B. 
the  indorser,  and  alleges  in  his  decla- 
ration, that  after  the  note  became 
due,  to  wit,  &c.,  B.  indorsed  to  A.— 
There  was  no  averment  of  present- 
ment  to  the  maker,  or  of  notice  of  non- 
payment.— ^B.  alleges  that  he  did  not 
indorse  the  note  in  manner  and  form 
as  the  plaintiff  alleged:  Held,  that 
under  this  plea,  the  fiict  of  indorsement 
and  not  the  time,  was  all  that  was  put 
in  issue.  Beld  also,  that  the  note  being 
indorsed  to  the  plaintiff  when  over-due, 
was  no  excuse  for  non-presentment  to 
the  maker,  and  that  therefore  the  de* 
claration  was  bad,  in  not  shewing  a  suf- 
ficient cause  of  action.  J9e^also,  that 
although  the  declaration  was  substan- 
tially defective,  yet  as  the  plaintiff  had 
been  non-suited  upon  the  insufficient 
ground  of  not  proving  the  time  as  well 
as  the  fact  of  indorsement,  the  non- 
suit must  be  set  aside ; .  the  court  how- 
ever, in  such  a  case,  may  grant  a  new 
trial  without  costs,  and  then  allow  the 
plaintiff  to  amend.  Dams  v.  Dunn  et 
al.,  vi.  U.  G.  R.  327. 

Averment  of  joint  and  several  Ua- 
bility,  under  3  Vic.  ch.  8.]— 17.  The 
defendants  were  sued  as  maker  and 
indorser  of  a  note,  under  the  statute  3 
Vic.  ch.  8. — The  declaration,  after 
setting  out  the  note  and  indorsementi 
stated  the  defendants'  liability  thus — 
<<  whereby  the  defendants  became  lia- 
ble, &c.:"  Heldf  on  special  demurrer 
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dedtntion  bed,  in  not  alleging,  accord- 
ing to  the  form  in  the  act,  a  joint  and 
WTeral  iiabili^.  Nardknmer  et  al,  v. 
ORtilly  et  al.,  vi.  U.  G.  R.  413. 

IndommentbjftaifiJ] — 18.  Sembh: 
That  a  defendant's  indorsement  made 
by  his  wife,  though  in  her  own  name, 
and  proved,  as  in  this  case,  to  have 
been  aflerwards  recognised  by  the  de* 
fendant)  would  make  him  liable  to  an 
action  on  the  bill.  Ro98  et  al.  v,  Coddf 
vii.  U.  0.  B.  64. 

Tke  effect  of  a  prior  indorter  of  a 
note  being  made  executor  by  the  holder, "l 
— 19.  A.  makes  a  note  payable  to  B. 
or  order,  B.  indorses  to  C.  who  indors- 
es to  D.,  D.  the  holder  dies,  leaving  B. 
one  of  the  executors— the  executors 
of  D,  sue  C. :  Held,  that  D.  having 
made  B.  his  executor,  B.  was  dis« 
chaiged  from  the  debt,  and  that  there 
was  BO  remedy  against  the  subsequent 
indorser.  Semble:  That  though  under 
the  authority  of  Bukop  v.  Haytoard, 
4  T.  S.  470,  where  a  plaintiff  suing 
in  his  own  name  is  liable  over  to  the 
defendant  by  reason  of  a  prior  indorse- 
ment, he  cannot  recover ;  yet*  if  he 
sue  with  otheiB,  not  in  his  own  name, 
but  as  an  executor,  he  may.  Jenkins 
ot  al.  V.  McKenzie  et  al.,  vi.  U*  C.  R, 

LiMlity  of  indorser  after  drawu 
ha»  refused  aoo^tance.j— 20.  The 
indorser,  like  the  drawer  of  a  bill  of 
exchange,  is  liable  to  the  holder  the 
moment  the  drawee  has  refused  ac- 
ceptance. ^  Ro88  et  al.  V.  Dvtie,  vii. 
U.  C.  H.  414. 

Second  indorser  paying  note  and 
eftenoards  suing  a  prior  indorser 
thereon.'} — 21.  A  second  accommoda- 
tion indEorser  who  has  paid  a  promis- 
sory  note  discounted  at  a  bank  for  the 
benefit  of  the  maker,  may  maintain  an 
action  on  the  note  against  a  prior  ac- 
commodation indorser,  and  may  in- 
done  it  over  after  it  is  due.  Breeze 
V.  BaUwin,  Hil.  Term,  7  Wm.  IV. 

Benswal  note  not  used  assuck^ 
hUbiliiy  of  indorser  Merepn.}— 22. 


A  promissory  note  which  had  been 
intended  as  the  renewal  o(  another 
note,  but  which  had  not  been  so  used, 
but  had  been  leil  in  the  maker's  hands 
with  an  indorser's  name  upon  it,  and 
was  received  by  the  plaintiff  from  the 
maker  for  a  valuable  consideration 
before  it  became  due— -the  indorser 
was  held  liable  on  such  note.  Larkin 
V.  Ward,  Trin.  Term.  1  &  2  Vic. 

Negotiability  of  foreign  bills  here.} 
— ^23.  A  promissory  note  made  and 
indorsed  in  a  foreign  country,  is  nego- 
tiable here  within  the  statute  of  Anne. 
Thompson  v.  Sloan,  Mich.  Term,  2 
Vic. 

Jfote  payable  to  a  particular  person 
— Indorser  before  delivery  to  that  per-- 
son — His  liability  to  holder. ] — ^24.  A. 
made  his  note  payable  to  B.  or  bearer  j 
before  the  note  was  delivered  to  B., 
D.  indorsed  it ;  B.  sued  both  A.  and 
D.,  averring  that  A.  made  the  note 
Sec.,  and  that  the  note  was  then  d^ 
livered  &c.,  to  D.,  who  became  the 
lawful  bearer  thereof,  who  then,  aa 
such  lawful  bearer  thereof,  indorsed 
and  delivered  the  same  to  B. :  Held, 
that  under  this  form  of  note,  and  the 
avermfents  as  made,  that  D.  the  indorser 
was  liable  to  B.  as  the  holder  of  the 
note.  Vanleutfen  v.  Vandusen  et  al*^ 
U.  C.  B.  176. 


vu 


V.   Action,  PlsadinoSi  aivd  Evi- 

OSlfOB. 

See  Altbration. — Bills  of  Ex- 
change ETC.,  II.  10 ;  III.  4, 25.— r 
CoMPoarrioN.  —  Contract,  4. — 
Corporation,  3. — ^Ds  Injuria,  1, 
5,  6. — Executors  etc.,  II.  8.— 
Joint  Stock  Compant,3.-Kin68- 
TON  Marine  Railway  Company, 
2.— New  Trial,  1. 8.— Onus  Pro- 
BANDi,  7. — ^Pleading,  I.  2,  3,  5, 6, 
9, 16  5  II.  8.  9, 13, 18, 21, 22, 23, 
30,  35 ;  III.  6, 12 ;  VT.  2  et  seq.— 
Set-off,  14. — Variance,  16-^ — 
Wftness,  5, 13, 14, 16, 17. 

^^stion  —  Parties^^  Evidence — A- 
gency.y^l.  No  action  lies  upon  a  bill 
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except  against  those  who  are  in  some 
shape  parties  to  the  bill  itself.  Where 
therefore,  A.  drew  a  bill  of  exchange 
upon  B.  in  Montreal  in  hie  own  favor, 
and  indorsed  it  to  C,  who  in  her  own 
name  indorsed  it  to  the  plaintiffs ;  and 
it  appeared  upon  the  evidence,  that  C. 
was  a  lady  residing  in  Toronto,  who 
had  a  brother  D.  residing  in  Bufialo, 
for  whom,  though  not  a  partner,  or  in 
any  way  transacting  business  in  his 
name,  she  had  negotiated  bills  at 
banks  and  with  merchants:  it  was 
held,  that  in  an  action  on  the  bill 
brought  by  the  plaintiffs,  the  indorsers, 
againt  D.,  upon  an  averment  *^  that  A. 
indorsed  the  said  bill  to  one  C,  the 
agent  of  this  deferularUf  or  her  order, 
and  delivered  it  so  indorsed  to  her  as 
such  agent f  and  that  the  said  C.  then 
being  the  agent  of  the  defendant  in 
that  behalf,  authorized  for,  and  on  be- 
half of  the  defendant,  then  indorsed 
and  delivered  the  same  to  the  plain- 
tiflb,"  that  the  action  could  not  be  sus- 
tained, the  name  of  the  principal  D. 
not  appearing  upon  the  bill  in  any 
shape.  Ross  et  al.  v.  Codd,  vii.  U. 
C.  R.  64.. 

attachment  issuing  against  the 
payee  of  a  note,  an  absconding  debtor 
—Its  effect  an  his  tight  to  sue  maker 
an  his  return.'] — 2.  •  The  payee  of  two 
promissory  notes  for  25Z.  each,  having 
absconded,  is  not  thereby  disabled 
from  suing  the  maker  upon  them  on 
his  return  to  the  province,  because  in 
his  absence  an  attachment  had  been 
taken  out  against  him  for  21/.  by 
A.  a  creditor.  Slattery  v.  Tumey 
eta/.,vii.  U.  C.  B.578. 

Averments  of  liability  and  pro- 
mM.]*-3.  It  is  not  necessary  in  a  dec- 
laration upon  a  bill  or  note,  after  stating 
the  defendant's  promise,  to  aver  his 
legal  liability  to  pay  the  bill  or  note  to 
the  plaintiff.  Acheson  v.  McKenzief 
hr.  U.  C.  R.  230. 
[See  cases  12, 13,  and  14,  infra.] 
AvermefU  of  presentment.y^.  In 
an  action  on  a  piOBuwoiy  note,  the 


declaration  must  aver  presentment  for 
payment  at  the  place  where  the  note 
is  made  pa3rable*  Ferrie  v.  Rykmanf 
Dra.  Rep.  64. 

Against  acceptor  of  a  bill — Fon- 
anee  betufeen  pleadings  and  emdenceS\ 
— 5.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  on  an  averment 
that  it  was  directed  to  and  accepted 
by  him,  it  was  held  no  variance  that 
the  bill  was  directed  to  and  accepted 
by  a  firm  in  which  the  defendant  was 
a  partner,  as  the  averment  was  ac- 
cording to  the  legal  effect,  and  was  not 
matter  of  description.  Starkweather 
et  al,  V.  ^ndruss,  Easter  Term,  4  Vic* 

Declaration  on  lostbillj] — 6.  Where 

the    plaintiffs'  declared    against    the 

drawer  of  a  lost  bill  of  exchange 

on  a  promise  to  pay  it,  but  did  not 

state  any  new  consideration  for  the 

promise,   nor    allege    that    the    bill, 

which    was    drawn    payable  to  the 

plaintiffs'  order,  was  unindorsed  at  the 

time  of  the  loss — the  declaration  was 

held  bad  on  special  demurrer.     Rus^ 

sdlet  ai.  V.  McDondlAexecutors  of^ 

i.  U.  C.  R.  296. 

[See  evidence  of  lost  bilL— Evidence,  II. 
13.] 

Averment  of  names  affirm — /«- 
dorsement  by  firm,] — 7.  In  declaring 
upon  a  note  made  payable  to  and  in- 
dorsed by  a  firm,  it  is  necessary  to 
aver  that  the  maker  of  the  note  pro- 
mised to  pay  <<  to  certain  persons,  using 
the  name  and  style  of  &c.,"  and  then 
to  aver  that  the  said  persons  so  using 
the  name  and  style  of  &c.,  did  by  such 
name  and  style  &c.,  indorse  the  said 
note.  Moffatt  v.  Vance^  vii.  U.  C. 
R.  142. 

Declaration  on  note  payable  to 
bearer,] — S.  In  a  declaration  by  the 
holder  of  a  promissory  note  payable 
to  bearer,  it  is  not  necessary  to  aver 
that  the  note  was  <<  assigned  over^' 
and  delivered  to  the  plaintiff.  Dug-^ 
gan  V.  Borland^  Hil.  Term,  6  Win* 
IV. 

DechnaiononbiUagainstacoeptcr 
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mdvudaner — Jlkeration — Evidence.'\ 
—%.  A.  the  holder  of  a  hill  sues  B.  the 
acceptor  and  C.  the  indorser,  as  upon 
a  oill  dated  <«  1st  of  June  1847,  paya- 
ble three  months  after  date,"  which 
when  produced  at  the  trial,  appears  to 
have  been  in  fact  dated  ^'  November 
1841,  and  payable  four  months  after 
date,"  and  to  have  been  altered  by 
erasure  and  made  to  read  as  declared 
upon  i  Held,  that  the  alteration  made 
Id  the  biU  was  material  to  the  contract, 
and  therefore  fatal  to  the  holder's  re- 
covery, though  an  indorsee  for  value, 
and  not  shewn  to  have  been  in  any 
way  privy  to  the  alteration:  Held 
obo,  that  the  alteration  in  the  body  of 
the  bill  as  to  the  time  of  payment  was 
properiy  given  in  evidence  under  the 
pleas  of  '^did  not  accept,"  and  ''did 
not  indorse." 

Quoo'e :  Could  the  alteration  in  the 
date  be  given  in  evidence  under  these 
pleas?  (Draper,  J.  dubitante  on  this 
pdnt)  Meredith  v.  Culver  et  aLj  v. 
tl.  C.  R.  218. 

Jcint  acceptan — Averment  of  jcint 
and  several  lialnhtt/.']  —  10.  The 
plaintiffs  declare  against  the  drawer 
and  acceptors  of  a  bill  of  enchange 
under  100/.  in  one  action — the  accep- 
tors sign  as  parties  jointly  liable: 
Heldf  that  an  averment  that  the  parties 
became  jointly  and  severally  liable,  is 
bad  on  demurrer.  The  Bcmk  of  Up- 
per Canada  v.  Gvynne  et  al,,  iv.  U. 
C.  S.  145. 

B  Vicch.  8.]— 11.  The  form  given 
m  the  statute  3  Vic.  ch.  8,  must  be 
adopted  with  reference  to  the  mode  in 
which  the  several  parties  to  a  bill  or 
note  make  themselves  liable.    lb. 

Payee  against  maker — Averment  of 
promise  to  pay,  and  liability.^ — 12. 
It  is  not  necessary  for  a  payee  or  in- 
dorsee in  dcM^laring  upon  a  promissory 
note  against  the  maker,  to  aver  any 
express  promise  in  addition  to  that 
which  is  set  forth  as  contained  in  the 
note  xtadf,  neither  is  it  necessary  to 


aver  any  liability  to  pay  the  note. 
WhUney  v.  Woods,  v.  U.  G.  R  572. 

Indorsee  v.  Indorser — Averment  of 
promise  to  pay  after  that  of  liability^] 
— 13.  In  an  action  of  assumpsit 
brought  by  the  indorsees  against  the 
indorsers  of  a  note,  the  declaration, 
after  averring  the  indorsers'  liability  to 
pay,  need  not  aver  that  they  promised 
to  pay.  The  Bank  of  British  JSTorth 
America  v.  Jones  et  al.,  vii.  U.  C.  R. 
166. 

Necessity  of  averment  of  promise 
when  indorser  sued  as  executor,'] — 14. 
If  however  the  party  sued  be  the  ex- 
ecutor of  the  indorser  and  not  the  in- 
dorser himself,  and  the  note  has  become 
due  after  the  death  of  his  testator,  a 
promise  to  pay  by  the  executor  must 
be  stated  in  the  declaration.     lb. 

Action  by  accommodation  payee 
against  maker  on  lifting  the  note.] — 
15.  The  payee  of  a  promissory  note 
given  in  payment  of  goods  sold  by  D. 
to  the  maker,  and  indorsed  by  the 
payee  and  C.  for  the  maker's  accom- 
modation, and  discounted  by  D.  at  a 
bcmk,  may  maintain  an  action  against 
the  maker  on  his  non-payment  of  the 
note,  although  he  has  himself  paid  it 
only  by  giving  new  notes  (to  which 
the  maker  is  not  a  party)  in  satisfac- 
tion, which  are  unpaid,  and  no  consi. 
deration  ever  passed  between  the 
maker  and  him.  Latham  v.  J^TortoUf 
Easter  Term,  3  Vic. 

Action  against  maker  and  indorser 
— Averment  of  presentment  to  maker 
and  notice  to  indorser  omitted.] — 16. 
Where  in  an  action  against  the  maker 
and  indorser  of  a  promissory  note 
under  5  Wm.  IV.  ch.  l,and  3  Vic,  ch. 
S,  the  plaintiff  declared  in  the  form 
given  by  the  later  statute,  but  did  not 
aver  presentment  to*the  maker  and 
notice  to  the  indorser :  Held,  on  de- 
murrer by  both  defendants  on  that 
ground,  that  the  plaintiff  was  entitled 
to  judgment  against  the  maker,  and 
that  the  indorser  was  entitled  to  judg- 
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ment  against  him.     Small  v.  Rogers 
et  al.f  Mich.  Term,  6  Vic. 

J^arrow  and  insufficient  traverse."] 
17.  In  assumpsit  by  the  payee  against 
the  maker  of  a  promissory  note,  the 
defendant  pleaded  that  the  note  was 
made  for  the  accommodation  of  the 
plaintiff,  and  without  consideration,  the 
plaintiff  replied  that  there  was  a  good 
consideration — to  wit,  the  amount  of 
the  note,  without  traversing  that  it  was 
made  for  the  plaintiff's  accommoda- 
tion— the  replication  was  held  bad  on 
special  demurrer.  Gilmore  v.  Ed^ 
wards,  ii.  U.  C.  R.  419. 

Holder  t?.  Drataer  of  a  bill — Several 
intermediate  indorsers — Averment  of 
noticed] — IS.  Where  the  holder  is 
suing  the  drawer  of  a  bill,  upon  which 
there  have  been  several  intermediate 
indorsers,  it  is  not  necessary  for  the 
holder  to  shew,  notice  given  to  each 
indorser  within  the  regular  period  ;  all 
that  the  holder  is  required  to  do  in  the 
first  instance,  is  to  shew  due  notice  to 
the  party  against  whom  he  is  proceed- 
ing. Boges  v.  Joseph,  vii.  U.  C.  R. 
505. 

Evidence  to  support  plea  of  fraud 
'-'Jfypeal  from  District  Court.] — 19. 
Declaration  by  the  holder  of  a  note  pay- 
able to  A.  B.  or  bearer,  against  the 
maker. — ^Piea,  that  A.  B.  and  others 
in  collusion  with  him,  obtained  the 
note  declared  upon  by  fraud  &c.  Upon 
this  pleading,  the  judge  of  a  district 
court  refused  to  allow  the  defendant 
to  prove  that  the  original  note  for 
which  the  note  sued  upon  had  been 
substituted  had  been  fraudulently  ob- 
tained from  the  testator,  (the  executor 
having  given  the  note  sued  upon,)  by 
a  party  who  had  no  connection  with 
thenqjtein  suit;  and  Held  per  Cur., 
dismissing  the  appeal  from  the  court 
below,  that  the  evidence  had  been 
properly  rejected.  Dougal  v.  Post, 
V.  U.  C.  R.  554. 


in  evidence,'] — ^20.  The 
admiBsions  of  the  holder  of  an  over- 
due note,  are  admissible  in  evidence, 


without  calling  him  against  a  person  to 
whom  he  has  subsequently  transferred 
the  note,  in  an  action  brought  upon  the 
note  by  such  subsequent  assignee. 
Myers  v.  Cornell,  ii.  U.  C.  R.  279. 

Pleading — Allegation  of  time  un- 
der 3  Vic.  ch.  8.]— 21.  Where  in 
assumpsit  against  the  makers  and  in- 
dorsers of  a  promissory  note  under  the 
provincial  statute  3  Vic.  ch.  8,  the 
plaintiff  averred  that  the  payee  duly 
indorsed  the  note  to  the  plaintiff,  but 
there  was  no  allegation  of  time  to  the 
indorsement,  nor  was  the  word  "  after- 
wards" used  as  given  in  the  form  in 
the  statute — the  declaration  was  held 
insufficient.  Grant  v.  Eyre  et  al.y  ii. 
U.  C.  R.  426. 

[See  case  24,  infra.] 

Declaration  on  note  in  foreign 
language,] — 22.  In  declaring  on  a  note 
drawn  in  a  foreign  language,  and  where 
a  foreign  word  is  used,  its  meaning  in 
English  may  be  averred  without  any 
introductory  statement  that  such  a 
word  is  oi  such  a  language  and  of  such 
a  signification  in  English.  Gfibb  v. 
MoriseUe,  iv.  U.  G.  R.  205. 

23.  The  plaintiff,  indorsee  of  a  note, 
declares  against  the  maker,  <<  for  that 
the  defendant  made  his  promissory 
note  and  thereby  promised  to  pav  B. 
or  order  ike  sum  of  ttoo  hundred  louis 
current  money,  meaning  thereby  the 
sum  of  ttoo  hundred  pounds  of  lawful 
money  of  Canada :  Held,  on  demurrer 
to  the  declaration  for  unwarrantablv 
extending  the  meaning  of  the  word 
<<  louis,"  that  the  declaration  was  good. 
lb. 

Averment  as  to  time  of  indorse^ 
ment.] — 2^.  It  is  bad  on  special  de- 
murrer to  aver  that  he  (the  maker) 
then — to  wit,  at  the  time  of  making 
this  instrument — indorsed,  delivered 
and  assigned  the  same  to  A.,  who 
assigned  it  to  the  plaintiff.  Wallace 
V.  Henderson,  vii.  U.  C.  R.  88. 

•^tion  against  indorser — Plea  of 
time  to  maker.] — 25.  A  plea  of.time 


BUiLS  AND  NOTES. 


BILLS  AND  NOT£S. 


95 


given  to  the  maker  of  a  note  in  an 
action  against  th^  indoraer,  is  bad,  un- 
less it  expressly  shew  that  when  the 
time  was  given  the  plaintiff  was  the 
holder  of  the  note.  CamTnercial  Bank 
v.  Johnstony  ii.  U.  C.  R.  126. 

Note  payable  to  maker^s  own  order. 
Bow  to  be  declcared  onJ\ — 26.  A  note 
payable  to  the  maker^e  oum  order  may 
be  declared  on  as  a  note  payable  to 
Ike  bearer;  but  to  declare  upon  such 
a  note  that  he  (the  maker)  made  an 
initnment  in  toriting  promising  to 
paytoAiffOK^  order ^  would  be  bad. 
Wallace  v.  Henderson,  vii.  U.C.R.  88. 

Indorsee  against  maker — Plea  of 

satisfaction  by  maker  to  payee — De 

injma,'\ — 21,    In  an  action  by  an 

indorsee  against  the  maker  of  a  note, 

a  plea  of  satisfaction  by  the  maker  to 

the  payee  after  the  note  became  due 

is  well  traversed  by  the  replication  of 

de  injuria  (Robinson,  C.  J.,  dissen- 

tiente).    Muttlebury  et  aL  v.  Hornby 

«^a/.vi.  U.C.R- 61. 

[Upheld  in  BrocHn  v.  McCausUmdt  vi.  U. 
C.  R.  104,  in  which  payment  was  pleaded 
Ufore  the  note  became  doe. — ^Robinsony  G.  J. , 
djnentiente  in  that  case  also  ] 

Special  traverse  of  phdntif  not 
ieing  the  owner— ^Bl^Ucation— 'De- 
murrer,'] 28.  To  an  action  on  a  note 
by  the  payee  against  the  maker,  the 
defendant  pleaded  that  before  the  com- 
mencement of  the  suit,  &c.,  the  plain- 
tiff indorsed  to  A.,  who  then  became 
the  holder  of  the  note,  and  to  whom 
therefore  the  plaintiff  was  liable— the 
plaintiff  replied  by  re-affirming  that 
he  was  the  holder  of  the  note,  and 
specially  traversing  that  A.  was  the 
holder,  as  the  plea  asserted — ^the  de- 
fendant demurred :  Held,  replication 
good.  Dickenson  v.  Clemow  et  ai, 
vii.  U.  C.  R.  421. 

Hglder  Vi  Maker — Plea  of  special 
agreement  when  note  made.]  —  29. 
Where,  in  assumpsit  by  the  holder  of 
a  promissory  note  payable  to  A.  or 
bearer  on  demand,  the  defendant 
pleaded  an   agreement  between  A. 


and  himself,  at  the  time  the  note  was 
made,  that  it  should  be  held  by  A. 
as  a  security  for  the  settlement  of 
their  future  accounts,  and  that  it  was 
retained  by  A.  after  it  was  due,  and 
that  he  then  transferred  it  to  the  plain- 
tiff, and  that  on  settlement  A.  was 
largely  indebted  to  the  defendant, — 
the  plea  was  held  bad  on  general  de- 
murrer. Harvey  v.  Geary ^  i.  U.  C« 
R.483. 

Declaration— Initials.'} — 30.  In 
declaring  upon  a  promissory  note  the 
name  of  the  payee  was  set  forth 
as  John  S.  Shaver :  Held,  upon  de- 
murrer for  not  setting  forth  the  second 
christian  name  at  full  length,  declara- 
tion good.  Dougall  V.  JReafisch,  vi, 
U.  C.  R.  391. 

[The  courti  in  Michaelmas  Term  1849, 
in  two  ca«e8,  adhered  to  the  decision  they 
came  to  in  this  case.] 

31.  Where  a  payee  was  described, 
in  declaring  upon  a  note,  by  the  capi- 
tal letter  of  his  second  christian  name, 
James  A.  Walker,  as  he  described 
himself  in  the  note,  instead  of  giving 
his  second  name  in  full,  the  court  held 
the  declaration  good — adhering  to  the 
decision  of  this  court  in  Dougall  v. 
Reafisk,  6  U.  G.  R.  391  supra.  Muir 
V.  Jones,  vii.  U.  C.  R.  139* 

32.  Wherever,  in  pleading,  one 
christian  name  shall  be  given  to  a 
party  in  full,  with  a  capital  letter  before 
or  af\er  it,  besides  the  surname^  the 
court  will  not  assume  that  the  party 
so  described  has  anything  more  of  a 
name  than  is  given  to  him,  and  that 
without  distinction  between  vowels 
and  consonants.  The  Bank  of  Upper 
Canada  v.  Gwynne,  vii.  U.  C.  R.  140. 

[It  is  informal  to  describe  any  one  of  the 
parties  by  initials  only  of  his  christian  names 
wirhoat  shewing  him  to  be  so  described  in 
the  bUI.  EtdaiU  v.  McUatif  zv.  M.  &  W. 
277.] 

Pleadings  —  Departure.  —  33.  A 
replication  to  a  plea  stating  that  a  bill 
of  exchange  had  been  taken  <<  in  full 
satisfaction  and  at  all  hazards"  by  the 
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plaintiff;  that  the  bill  was  dishonored 
when  due,  is  bad  on  general  demurrer, 
as  the  plea  is  in  answer  to  the  action. 
Croldie  ▼.  Maonvellf  Hil.  TenUy  4 
Vic. 

Description  of  parties  taithout  stat* 
ing  christian  names  or  affirming 
excuse  therefor.']  —  34.  Indorsees 
against  the  acceptor  of  a  bill  of  ex- 
change, ''For  that  whereas  certain 
persons,  trading  under  the  name,  style 
and  firm  of  Desbarats  dc  Derbyshire, 
on  &c.,  made  their  bill  in  writing,  and 
thereby  required  the  defendant  to  pay 
the  said  Desbarats  &  Derbyshire  or 
order,  &c.,  and  the  said  Desbarats  Sc 
Derbyshire,  then  indorsed  the  same  to 
the  plaintiff,"  &c. — ^Demurrer,  because 
the  said  supposed  drawers  of  the  said 
bill  were  not  properly  described  and 
designated  by  their  christian  names, 
neither  was  any  excuse  offered  there- 
for, nor  was  it  alleged  that  the  said 
supposed  drawers  drew  the  said  bill 
by  the  name  style  or  firm  in  the  said 
declaration  mentioned :  Ileldy  declara- 
tion bad.  City  Bank  of  Montreal  v. 
Eccles,  V.  U.  C.  R.  508. 

Initial  letters  of  second  name  J] — 35. 
Indorsees  against  the  maker  and  in- 
dorsers  of  a  promissory  note,  under  our 
statute  3  Vic.  ch.  8 ;  "  For  that  where- 
as the  said  George  G.  Roblin,  on,  &c., 
made,  &c.,  and  the  said  Philip  J.  Rob- 
lin indorsed,  Sx." — ^Demurrer,  because 
George  C.  Roblin  and  Philip  J.  Roblin 
were  not  declared  against  by  their 
proper  names  as  given  them  in  their 
baptism,  but  merely  by  the  initial  let- 
ters of  one  of  their  first  names :  Heldy 
declaration  good.  Commercial  Bank 
V.  Roblin,  et  al.,  v.  U.  C.  R.  498. 

5  Wm.  IV.  ch,  1 — Annexing  copies 
of  note  to  declaration — Proof  of] — 
36.  Where  the  holder  of  a  promissory 
note  proceeds  under  5  Wm.  IV.  ch.  1, 
he  must  prove  at  the  trial  that  copies 
of  the  note  were  annexed  to  the  de- 
clarations filed  and  served.  Malloch 
V.  JSTortonj  Mich.  Termy  2  Vio. 


VI.  C0N8IDSIlATI017y   AS    A   GrO0B]> 

or  Dbfence, 

See  Dk  Injuria,  5,  6. — ^Illegalitt, 
2. — ^Maintenance  (Statute  op), 
19. — Midland  District  Turnpike 
Trust,  2.— New  Trial,  I.  13. — 
Pleading,  II.  17;  I[I.  7. 

Defence  of  note  being  given  inpay^ 
ment  of  a  gambling  debt,  or  ifvrougk 
fraud!] — 1.  In  an  action  against  the 
maker  of  a  note  for  value,  payable  to 
bearer,  and  transferred  to  the  plaintiff 
for  a  valuable  consideration,  also,  after 
it  was  due,  it  is  no  defence  that  the 
note  was  assigned  to  the  person  who 
transferred  it  to  the  plaintiff  in  pay- 
ment of  a  gambling  debt  and  through 
fraud.  Burr  v.  Marshy  Mich.  Term, 
4  Vic. 

Joint  lease  by  ttao  persons — Action 
by  executors  of  one  of  the  parties  on 
notes  given  for  the  rent.] — 2.  A. 
being  seized  in  fee  of  lands,  made  joint- 
ly with  B.  a  lease  of  those  lands  to  C, 
taking  promissory  notes  from  C.  for 
the  rent,  payable  as  it  would  become 
due,  the  day  afler  the  execution  of  the 
lease,  A.  died  intestate,  and  then  B. 
died,  and  B.'s  executors  sued  C.  on 
the  notes :  Held,  that  they  could  not 
recover  the  consideration  for  which  the 
notes  were  ^ven,  having  failed.  Mer- 
toin  et  al.  v.  Gates  (executors  of\ 
Easter  Term,  7  Wm.  iV. 

Partial  failure  of  consideration  for 
note*] — 3.  Where  in  an  action  on  a 
promissory  note  the  defendant  proved 
that  the  note  had  been  given  by  him 
to  the  plaintiff  on  a  sale  of  some  hams 
warranted  good  by  the  plaintiff,  that  a 
laige  sum  of  money  was  paid  at  the 
time,  and  the  note  given  for  the  balance, 
that  the  hams  were  many  of  them 
worm-eaten  and  utteriy  useless,  and 
that  the  money  paid  was  equal  to  the 
value  of  all  the  hams — ^and  the  jury 
found  a  verdict  for  the  defendant  on 
the  ground  that  the  haras  were  not 
worth  more  than  the  monej-  paid,  on 
a  direction  by  the  presiding  judge^  that 
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iDckfinding  would  be  a  defence — ^the 
court  held,  that  the  partial  failure  was 
BO  defence  to  the  action  on  the  note, 
without  evidence  of  fraud,  and  a  new 
trial  was  granted,  costs  to  abide  the 
event  Kellogg  et  al*  v.  Hyatt,  i.  U. 
C.  IL  44.5. 

[Agreeing  with  Tricketf  v.  Xome,  vi  M. 
AW.  278.    Also  see  13  &  14,  infra.] 

Accommodation  indorsement — Proof 
rftoani  of  consideration  J] — 4.  Where 
in  an  action  on  a  promissory  note  pay- 
able to  A«,  it  was  proved  that  B.  in- 
dorsed it,  and  then  brought  it  to  A. 
vitio  indorsed  it  merely  for  accommo- 
dation, never  having  received  any  va- 
lue for  it — the  court  held,  that  want 
of  consideration  could  not,  on  these 
facts,  be  inferred,  as  between  the  ma- 
ker and  B.,  and  that  the  plaintiff  was 
not  obliged  to  prove  the  consideration. 
Mair  v.  McLcUny  u  U.  C.  R.  445. 

Usury — Indorsee  against  aecom- 
modatian  maker — Sum  recoverabk.'] 
—5.  In  an  action  by  the  indorsee  of  a 
pramissozj  note  against  the  maker,  de 
ifljoha  is  a  good  replication  to  a  plea 
of  usury  between  the  indorser  and  the 
indorsee ;  but  where  the  defendant 
pleaded  as  to  part  of  the  sum  secured 
by  the  promissory  note  that  the  maker 
made  the  note  only  for  the  accommo- 
dation of  the  payee,  and  that  the  in- 
doisee  gave  only  a  certain  sum  for  it, 
and  that  it  was  transferred  to  him  to 
seeore  that  sum,  and  the  plaintiff  re- 
lied that  the  note  was  given  to  him 
to  secure  that  sum,  to  be  paid  at  a 
particular  time,  but  that  if  it  were  not 
paid  at  that  time,  the  plaintiff  was  to 
hold  the  whole  sum  secured  by  the 
note :  It  was  held,  that  the  replication 
was  bad  in  substance,  as  the  defendant 
being  only  an  accommodation  maker, 
could  not  be  charged  with  more  than 
the  plaintiff  gave  for  the  note.  Strathy 
v.JWc4oa»,i.U.C.  K.324 

Proof  of  toant  of  consideration,'] — 
6.  To  an  action  on  a  promissory  note, 
(he  ddendant  pleads  the  non-perform. 
tncebythej^aintiff  of  fm  allied  con- 


tract, to  shew  failure  of  consideration : 
Held,  that  such  contract  is  not  divisi- 
ble, but  must  be  substantially  proved 
as  laid.  Mathetosony,  Carman  (Dan- 
iel), i.  U.  C.  R.  266. 

7.  A  debt  due  to  a  bankrupt  estate 
is  a  good  consideration  for  notes  for 
that  debt  given  to  the  trustees  and  as- 
signees of  the  estate.  Gates  et  al»  v. 
Crooks,  Dra.  Rep.  459. 

Debt  of  third  party, "] — 8.  Sembh: 
That  a  debt  due  by  a  third  party,  but 
not  yet  payable,  may  form  a  valid  con- 
sideration for  a  promissory  note.  Dich" 
enson  v.  Clemow  et  aZ»,  vii.  U.  G.  R. 
421. 

Plea  of  accommodation  and  no  con- 

sideration Replication  traversing 

consideration  amdiwt  accommodation^ 
— 9.  In  assumpsit  by  the  payee  against 
the  maker  of  a  promissory  note  the 
defendant  pleaded  that  the  note  was 
made  for  the  accommodation  of  the 
plaintiff  and  without  consideration ;  the 
plaintiff  replied  that  there  was  a  good 
consideration,  to  wit,  the  amount  of 
the  note,  without  traversing  that  it  was 
made  for  the  plaintiff^s  accommodation 
— the  replication  was  held  bad  on 
special  demurrer.  Gilmore  v.  Ed- 
munds, ii.  U.  C.  R.  419. 

Want  of  consideration,  as  bettoeen 
indorsee  and  indorser,  pleaded  by 
maker,] — 10.  It  is  no  defence  to  an 
action  on  a  note  by  the  indorsee  (a 
holder)  against  the  maker,  that  the 
plaintiff  gave  no  value  to  the  indorser 
for  his  indorsement,  or  that  he  took 
the  note  knowing  at  the  time  he  took 
it  that  it  was  indorsed  for  the  accom- 
modation of  the  maker.  Miller  v. 
Ferrier,  vii.  U.  C.  R.  540. 

Plea  of  no  consideration,] — 11.  A 
plea,  that  the  defendant  indorsed  the 
note  without  consideration  from  the 
maker,  or  the  plaintiffs,  is  bad.  Bank 
of  British  JSTorth  America  v.  Sher-* 
wood,  vi.  U.  C.  R.  213. 

12.  A  plea,  that  the  promissory 
note  was  made  by  the  defendant  to 
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the  plaintiff  as  a  gratuity,  and  that  the  | 
defendant  never  had  or  received  any 
consideration  therefor,  is  good.    Poul- 
ton  V.  Dolmage,  vi.  U.  C.  R.  277. 

Poartial  failure  of  ccmsideration,'] 
— 13,  It  is  no  defence  to  an  action 
on  a  promissory  note,  that  it  was 
given  on  a  consideration  that  did  not 
prove  so  beneficial  as  it  was  represent- 
ed.  Dalton  v.  Lake^  Mich.  Term,  5 
Wm.  IV. 

14.  Partial  failure  of  consideration 
is  no  defence  to  an  action  on  a  prom- 
issory note.  Dixon  v.  Patd  et  al,, 
Mich.  Term,  6  Wm.  IV, 


VII.  Other  Grounds  of  Defence. 

See  Attorney,  IV.  7.  —  Bills  of 
Exchange  etc.,  I.  3, 4,  5,  6,  9. 

FUading9 — Admission  as  to  partj 
and  no  consideration  as  to  residueJ] — 
1.  The  plaintiff  sued  upon  a  bill  of  ex- 
change, drawn  by  A.  upon  B.,  1st 
April,  1847,  for  30/.  payable  to  his 
own  order  in  ninety  days,  and  accept- 
ed by  B.,  and  payable  at  the  Bank  of 
Montreal. — He  averred  that  A.  in- 
dorsed the  bill  to  C.  and  C.  to  him  the 
plaintiff. — ^The  defendant  A.  pleaded 
as  to  15/.,  part  of  the  sum  claimed, 
that  he  made  and  delivered  the  bill  to 
the  pluntiff,  who  accepted  the  same 
from  him  on  an  undertaking  that  he 
was  to  collect  it  and  apply  15/.  out  of 
the  proceeds  to  pay  that  amount  due 
to  the  plaintiff,  wherefore,  except  as  to 
15/.,  there  was  no  consideration  for 
making  the  bill  of  exchange.  Demurrer 
to  plea :  Held,  plea  bad.  Brown  v. 
Garrett  et  a/.,  v.  U.  C.  R.  243. 

Contemporaneous  oral  agreement,'] 
— 2*  The  defendant  pleaded,  that  in 
consideration  of  certain  notes  of  a  cer- 
tain party  being  deposited  with  the 
plaintiff  as  a  security,  which  had  a 
certain  time  to^run,the  plaintiff  agreed 
not  to  sue  upon  the  note  made  by  the 
defendant  until  the  other  notes  should 
become  due :  Heldj  upon  general  de- 


murrer, plea  bad.     Durand  v.  Stevens 
Sony  V.  U.  C.  R.  336. 

Indorsee  against  maker-^Agr^ement 
between  indorser  and  maker,  knoum  by 
indorsee,'] — 3.  Where  the  plaintiff,  in- 
dorsee of  a  promissory  note  payable 
on  demand,  had  taken  it  two  years 
after  its  date,  and  was  cognizant  of  an 
agreement  between  the  holder,  from 
whom  he  took  it,  and  the  defendant, 
(the  maker),  that  the  same  should  be 
set  off  against  a  bond,  of  which  the  de- 
fendant was  obligee,  and  the  holder  the 
obligor — ^the  court  held,  that  a  plea 
stating  these  facts  was  good  upon  gen- 
eral demurrer.  Brooke  v.  Arnold^  Tay, 
U.  0.  R.  25. 

Pleadings — Special  plea — Beplicor 
tion  de  injuria,] — 4.  Declaration  on 
a  note,  payee  against  maker — ^plea, 
(in  effect),  that  the  plaintiff  took  the 
note  on  the  understanding  that  he  was 
not  to  enforce  it  until  a  certain  event 
should  occur,  that  the  event  which 
would  have  entitled  him  to  enforce  it 
never  did  occur,  but  on  the  contrary 
that  happened  which  by  the  agreement 
was  to  disable  the  plaintiff  from  ever 
making  use  of  the  note,  and  that 
therefore  the  defendant  was  excused 
from  paying  it — replication,  de  inju- 
ria :  Held,  on  demurrer  to  replication, 
replication  good.  Qtuere:  Is  the  plea 
as  stated  in  the  report  good  in  form  1 
Brown  v.  Hawke,  v.  U.  C.  R.  568. 

Payee  against  maker,  a  member 
of  a  joint  ^ock  company — Forfeiture 
as  a  defence,] — 5.  Where  a  stock- 
holder in  a  joint  stock  company  had 
given  notes  for  the  amount  of  his  stock, 
which  he  afterwards  forfeited  by  not 
complying  with  the  conditions  of  the 
association :  Held^  that  he  could  not 
set  up  such  forfeiture  as  a  defence  to 
an  action  on  the  notes  for  the  benefit 
of  the  company.  Glassford  et  al,  v. 
McFaid,  Trin.  Term,  3  &  4  Vic. 

Plea  by  one  of  ttoo  joint  makers^ 
that  note  toas  made  by  kim  as  surety 
for  the  other,  J^,] — 6.  One  of  the  joint 
makers  of  a  promissory  note  cannot 
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plead  that  he  made  the  note  with  the 
plaintiff's  knowledge  only  aa  a  surety 
for  the  other  maker,  and  that  the  plain- 
tiff gave  time  to  the  other  maker  with- 
out his  knowledge  or  consent,  and  that 
he  was  thereby  discharged ;  and  if  such 
a  i^ea  were  tenable,  de  injuria  would 
be  a  good  replication  to  it.  Davidson 
V.  Bartleit  et  al.,  i.  U.  C.  R.  50. 

Defence  inoonnstent  tcith  note."] — 
7.  A  plea  to  a  declaration  on  a  prom- 
Lasory  note,  setting  up  a  parol  agree- 
ment inconsistent  with  what  the  in- 
dorsement on  the  note  imports,  is  bad. 
Eaart  et  al.v.  Davy,  i.  U.  C.  R.  218. 

Merger — Defence  of  hdgker  secu^ 
nYy.]-— 8.  Where  a  person  having 
taken  from  his  debtor  a  note  of  a  third 
party  indorsed  by  the  debtor,  as  secu- 
rity for  a  portion  of  his  debt,  takes, 
aAerwards,  a  mortgage  from  his  debtor 
for  the  whole  sum  due  him,  appointing 
a  day  for  payment  more  distant  than 
that  on  which  the  note  is  to  fall  due, 
and  with  the  usual  covenant  in  the 
mortgage  to  pay  the  money :  ffeld, 
that  the  remedy  against  the  debtor  as 
indorser  of  the  note,  is  extinguished  by 
taking  the  mortgage  for  the  same  debt, 
there  being  no  reference  made  in  the 
mortgage  to  the  note,  as  being  an  out- 
standing security  for  the  same  debt 
Matkeufton  v.  Brouae,  i.  U.  C.  R.  272. 

Merger — Exgher  security,']  —  9. 
Where  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note, 
the  defendant  pleaded  that  at  the 
time  the  note  was  given  a  mort- 
gage was  taken  by  the  payee  of  the 
note,  with  a  proviso  for  its  payment, 
according  to  the  tenor  of  certain  prom- 
issory notes  bearing  even  date  there* 
with,  payable  to  the  t>ayee,  and  that 
the  note  declared  on  was  one  of  those 
promissory  notes,  and  was  indorsed  to 
the  plaintiff  aAer  it  was  due — ^the  plea 
was  held  bad,  as  by  the  very  terms  of 
the  mortgage  it  was  evidently  taken  as 
collateral  security,  and  not  in  satisfac- 
tioD,  or  as  a  meiger  of  the  promissory 
notes.  MviTiafw.MUUr;u  U.C.R.  353. 


Pleading9 — Evidence!] — 10.  In  as- 
sumpsit for  goods  sold  and  delivered 
the  defendant  pleaded  that  he  made 
his  note  to  the  plaintiffs  for  part,  and 
paid  the  note  when  due;  and  the 
plaintiffs  replied,  that  when  the  note 
became  due  the  defendant  only  paid 
part,  to  wit,  93/.  in  money,  and  gave 
an  acceptance  on  A.  for  the  resi. 
due,  50/.,  which  was  dishonored  when 
due,  of  which  due  notice  was  given, 
concluding  with  a  special  traverse ;  and 
the  defendant  reiterated  the  defence 
in  the  plea :  Heldy  that  he  could  not 
on  the  trial  shew  that  the  plaintiffs 
had  made  the  50/.  acceptance  their 
own  through  laches,  but  under  the 
pleadings  was  bound  to  shew  actual 
payTuent.  Ross  et  al.  v.  McKindsay^ 
i.  U.  C.  R.  507. 

Statement  of  special  circumstances^ 
and  renting  defence  thereupon^] — 11, 
Indorsee  against  maker  upon  an  over- 
due note-— plea,  setting  out  the  spe- 
cial circumstances  under  which  the 
note  was  originally  given,  and  denying 
thereupon  the  right  of  the  payees  to 
negative  the  note :  Held,  plea  no  de- 
fence as  to  a  certain  portion  of  the 
note,  but  a  good  defence  as  to  the 
balance.  Rennie  v.  Jarvis,  vi.  U.  C. 
R  329. 

Evidenoeunderpleaofnonr^issump' 
sit,] — 12.  In  assumpsit  upon  a  prom- 
issory note,  transferred  by  the  payee  to 
the  plaintiff  ailer  it  became  due,  on 
non-assumpsit  the  defence  set  up  was 
that  the  defendant  and  the  payee  had 
a  settlement,  when  the  defendant 
agreed  to  convey  a  lot  of  land  within 
six  months,  to  give  over  certain  stock, 
and  to  give  the  note  now  sued  upon, 
the  payee  agreeing  to  deliver  up  to  the 
plaintiff  certain  promissory  notes,  ac- 
cording to  a  schedule — ^that  the  defen- 
dant delivered  the  stock,  gave  his  note, 
and  mutual  receiptis  were  exchanged — 
that  the  defendant  then  accompanied 
the  payee  to  his  house  in  order  to  get  the 
promissory  notes  in  the  8chedi]de,  but 
the  payee  had  only  a  part,  which  the 
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defendant  refused  to  accept,  unless  the 
whole  were  delivered  up  to  him*  It 
did  not  appear  that  the  land  had  since 
beea  conveyed,  nor  what  amount  of 
the  promissory  notes  was  deficient; 
but  at  the  trial,  the  jury  found  that  the 
payee  at  the  time  of  the  settlement 
concealed  from  the  defendant  that  he 
had  not  all  the  promissory  notes  in  the 
schedule  in  his  possession ;  Heldy  that 
the  defendant  could  urge  these  facts  as 
a  defence  to  the  action  on  his  note. 
McCoUumy,  Church,  iii.  0.  S.  356. 

Note  arising  out  of  a  contract  which 
partially  failedJ] — 13.  A.  and  B.  ex- 
changed horses,  each  taking  that  of  the 
other,  and  B.  gave  A.  a  promissory  note 
for  a  difference  of  value  in  the  exchange, 
A.  sold  the  horse  he  got  from  B.  al- 
most immediately ;  and  aAer  a  lapse 
of  two  years,  during  which  nothing 
appears  to  have  been  done  by  either 
party,  B.  is  sued  upon  this  note  by  A.: 
Held,  that  B.  could  not  set  up  as  a 
defence  that  the  horse  he  received 
was  unsound,  although  A.  had  declared 
him  free  from  fault  and  blemish  at  the 
time  of  sale.  Hall  v.  Chkman,  iii.  O. 
S.  39. 

Evidence.'] — 14.  Semble:  That  under 
the  pleas  given  in  the  report  of  this 
case  the  cancellation  of  the  first  note, 
by  the  substitution  of  the  second,  could 
not  be  given  in  evidence.  Cuvillier 
et  al.  V.  Fraser,  v.  U.  C.  R.  152. 

J^otea  given  subject  to  the  perfomir 
once  of  a  condition — Performance  of 
that  condition  sati^ies  the  notes,] — 15. 
Where  the  defendant  purchas^  per- 
sonal property  from  the  plaintifi*,  and 
gave  him  back  a  mortgage  on  it  to 
secure  the  purchase  money,  and  agreed, 
if  default  were  made  in  the  payment, 
that  he  would  give  up  the  property, 
and  the  plaintiff  should  sell  it  to  pay 
himself,  and  give  the  overplus,  if  any, 
to  the  defendant,  and  at  the  same  time 
the  defendant  gave  the  plaintiff  his 
promissory  notes  for  the  purchase 
money,  which  were  not  to  be  acted 
upon  if  the  psopexty  were  given  up  \ 


on  defiiult  having  been  made  the  pro- 
perty was  given  up  to,  ^nd  sold  by  the 
plaintiff  for  less  than  the  mortgage 
money,  and  an  action  was  brought  on 
one  of  the  promissory  notes  to  recover 
the  difference :  Held,  that^t  would  not 
lie,  the  notes  having  been  satisfied  by 
the  surrender  of  the  property  accord- 
ing to  the  agreement.  Smith  v*  Jud' 
son,  Hil.  Term,  5  Wm.  IV. 

Indorsee  v.  Indorser — Defence,ihai 
maker^s  name  forged.y^lG.  In  an 
action  by  the  last  indorsee  against  the 
last  indorser  of  a  promissory  note,  it 
is  no  defence  that  the  names  of  ^e 
maker  and  of  the  prior  indorsers  are 
forged.  Eastwood  et  d.  v.  Wesley, 
Mich.  Term,  2  Vic. 

Vni.  Miscellaneous  Matters. 

See  Accord  and  Satisfaction,  3, — 
Account  stated,  2,  3,  8. — Arbi- 
tration AND  Award,  111(1),  4. — 
Arrest,  I.  6,  8,  22,  33,  34 ;  III. 
3. — Common  Coun'ts,  3. — Costs, 
1(1),  2, 12,  16,  21;  1(2),  4,6,9.— 
Evidence,  V.  5. — ^Joint  Stock 
Company,  1,2,3. — Kingston  Ma- 
rine Railway  Company,  1. — Lim- 
itations (Statute  of),  III.  1, 12. 
Money  had  and  received,  8. — 
Particulars  of  Demand,  5,  6.—- 
Payment,  8. 

Commissionr^Uswy.'] — 1.  A  com- 
mission of  2^  per  cent,  on  drawing 
and  accepting  bills  of  exchange  is  usti- 
nous,  and  ^ill  not  be  allowed.  Brad- 
bury V.  Holton,  Easter  Term,  2  Vic. 

Temper  cent,  damages  on  protested 
foreign  bills— Postage — Hino  recover^ 
able^ — ^2.  Ten  per  cent  damages  un- 
der 51  Gieo.  III.  ch.  9,  sec.  2,  cannot 
be  recovered  on  a  foreign  bill  returned 
for  non-acceptance,  nor  can  re-ex- 
change, unless  declared  for  specially ; 
although  postage  may,  under  a  count 
for  money  paid.  (yj^TeiU  v.  Perrin^ 
Mich.  Term,  3  Vic. 

Ten  per  cent,  damages  on  bUla^How 
ooneidaredJ] — 3.  HeU^  that  under  Ihe 
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■atnia  51  Geo.  III.  ch.  9,  wo.  2,  the 
ten  per  cenL  damages  allowed  on  pro- 
tested  billi  of  exchange  is  not  to  be 
UHuidered  as  a  substitute  for  the  dif- 
lerence  of  exchange,  but  is  M  be  paid 
in  addition  to  the  sum  paid  for  the  bill, 
whichwouldalways  include  exchange. 
(Sullivan,  J.  dissentiente.)  J^ichoU 
?.  Baynet,  Ti.  U.  C.  R.  273. 

[Eiacc  ihii  decinixi,  Ih«  Matnle  12  Vie.  ch. 
K,  haa  been  paned  \>y  our  LegisUture,  re- 
moTiDg  ill  doabti  upon  the  questioo,  and 
leanog  iha  law  *i  in  tlie  opinion  of  Ihe  ma- 
joritj  of  lbs  uMirt  it  had  ejdaled  under  the 
oUuC] 

Commencement  of  action.]  —  4. 
Where  an  action  was  brought  upon 
several  promissory  notes,  one  of  which 
im  not  due  until  near  the  end  of  the 
term  in  which  process  hod  been  issued 
and  returnable,  but  was  due  before  the 
filing  of  the  declaration,  which  was  in- 
tituled generally  of  the  term :  Held, 
that  the  amount  of  that  note  could  not 
be  recovered  in  the  action.  Kerr  v\ 
Jeningt,  Mich.  Term,  4>  Vic. 

Recovery  of  note  on  common  count 
fir  money  patdJ] — 5.  Where  a  plaintiff 
taliei  up  a  note  which  the  defendant 
had  given  him,  and  which  he  was 
bound  to  pay  at  maturity,  the  plaintiff 
may  recover  against  the  defendant  on 
the  common  count,  as  for  money  paid 
to  his  use.  McJfab  v.  Wag»taff,  v. 
V.  C.  R.  588. 

Computation  tm  foreign  bills.'] — 6, 
A  fin^gn  bill  may  be  referred  to  the 
■Utter  for  the  computation  of  the  prin- 
cipal tad  interest,  and  ten  per  cent. 
damages  nndei  the  provincial  statute. 
Commrdai  Bank  v.  Alien  a  al. 
Tiin  Term,  1  &  2  Vic. 

5  Wm.  IV.A.  l—Omatrvctian 
fh-l.  The  statute  5  Wm.  IV.  ch.  1 
ootm  Mtapply  to  parties  ngning  notes 
u  joint  makers.  Sifton  v.  JdcCabe 
rfa/.,vi.  U.  C.K.  39+. 

JtifU  d^ton — ■JCote  of  one  no  tat- 
iifoetiffn  of  <**(.]— 8.  The  note  of 
one  of  two  joint  debtors  is  no  satis- 
^clioQ  of  the  debt;  where  therefore, 
A.  aad  B.  bniig  mod  in  aMiHBpat  ai 
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jointly  liable  on  the  common  counts, 
A.  pleaded  as  to  20/.  of  the  demand, 
that  B.  before  action  brought,  for  him- 
self and  A.  made  his  note  to  the  plain- 
tiff for  20/.,  which  the  plaintiff  then 
received  and  accepted  for  the  20/.  and 
in  payment  thereof,  and  added  that 
the  plaintiff  afterwards  indorsed  this 
note  given  to  him  by  B,  to  persons  un- 
known, who  are  still  the  holders  there- 
of and  entitlei)  to  sue  fi.  thereon: 
Held,  plea  bad.  Leonard  v.  ^cheaon 
el  al.,  rii.  U.  C.  K.  32. 

Duplicity,^.'] — 9.  The  plea  waa 
also  held  bad  as  being  double,  and  as 
attempting  to  show  B.  liable  to  a  third 
party,anindorBee,  when  the  note, asset 
out  in  the  plea,  was  evidently  net  ne- 
gotiable,    lb. 


3ILLS  OF  LADING. 
«  Cahrixr,  4, 6. 


BILLS  OF  PARTICULABS. 
See  Particvlabs  of  Deuand. 


BILLS  OF  SALE. 
See  FRAtTDCiJiHT  Deed  etc., 


BINBROOK  (TOWNSHIP  OF). 
1  Wm.  IV.  ch.  8,  7  Wm.  IV.  ck. 
59,  remedying  errcneoua  gurvey»~- 
Acts  not  applicable  to  married  womai.'y 
— Under  the  statutes  1  Wm,  IV.  ch. 
8,  and  7  Wm.  IV.  ch.  59,  passed  for 
the  purpose  of  remedying  an  erroneous 
public  survey,  an  inhabitant  living  in 
the  front  concession  of  the  township 
of  Binbrook  cannot  be  dispossessed  by 
an  ejectment  brought  after  a  prior  sub- 
mission to  arbitration  by  the  husband 
of  a  married  woman  owning  land  in 
the  adjacent  township  of  Saltfleet— 
the  husband  not  being  the  owner  of 
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the  land,  to  whom  alone  these  acts 
apply.  Doe  dem.  Crooks  v.  Ten  Eyck, 
and  Doe  dem.  Crooks  y.  Colder y  vii. 
U.  C.  R.  581. 


BOARD  AND  LODGING. 

Set  Arrest  of  Judgment,  IO.-Com- 
MON  Schools,  8. 


BOARD  OF  ORDNANCE. 
See  Ordnance  Department. 


BOARD  OF  POLICE  OF  LONDON. 
See  London  (Town  op). 


BOARD  OF  WORKS. 
See  Arbitration  and  Award,  1. 10. 

Service  of  process  J\ — The  Court, 
although  an  affidavit  was  produced  that 
there  was  no  member  of  the  board  of 
works  residing  in  Upper  Canada  on 
whom  a  copy  of  process  could  be 
served,  refused  to  allow  service  to  be 
made  on  an  engineer  employed  by  the 
board  in  Upper  Canada,  or  by  affixing 
a  copy  of  the  process  in  the  Crown 
office.  Shenooodet  al.  v.  The  Board 
of  Works,  i.  U.  C.  R.  517. 


BODIES  CORPORATE. 
See  Corporation. 
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See  Absconding  Debtor,  12. — ^Ad- 
ministration Bond. — ARBrrnA- 
TiON  AND  Award,  passim. — ^Ar- 
rest, I.  1,  28.— Bail,  IL  passim. 
Ejectment,  VIII.  6.— Evidence, 
II.  1 ;  V.  2. — Frauds  (Statute 
op),  I.  3. —  Indemnity  Bond. — 
Libel  and  Slander,  III(l),  6.— 
Limits,II— Replevin  etc.,  14, 15. 


I.  Construction  and  Operation. 
II.  Proceedings. 


I.  Construction  AND  Operation. 

See  Division  Court,  5,  6. — ^Estop- 
pel, 1. — Indemnity  Bond,  1,2, 3, 
4. — Mortgage,  2,  6. 

Construction  of  conditions  gener- 
ally,']— 1.  The  condition  of  a  bond 
must  be  construed  as  a  whole,  and  any 
apparent  repugnance  may  be  recon- 
ciled by  giving  the  condition  eflect, 
according  to  the  intent  appearing  on 
the  face  of  the  whole  instrument. 
mcolls  V.  Madilly  vi.  U.  C.  R.  415. 

Construction  by  intendment,'}  — 
2.  Where  bonds  or  other  instruments 
have  omitted  to  say  expressly  to  whom 
the  money  payable  under  them  is  to  be 
paid,  the  Court,  if  this  be  plain  from  the 
context,  will,  by  intendment,  supply 
the  words  in  the  particular  place  they 
ought  to  have  been.  Allenv.  Coy, vii. 
U.  C.  R.  419. 

For  conveyance  of  land — Condition 
precedent,']'-^.  Where  in  a  bond  with 
a  condition  to  convey  land,  no  time  is 
fixed  for  such  conveyance,  but  the 
times  for  the  payment  of  the  purchaae 
money  are  stated,  the  payment  of  the 
money  is  not  a  condition  precedent  to 
the  execution  of  the  deed.  Wilson  v. 
Dickie,  Easter  Term,  7  Wm.  IV. 

Which  party  bound  to prq)are  deed.} 
if.  The  obligor  of  a  bond  with  a  con- 
dition for  the  conveyance  of  land,  must 
prepare  and  tender  the  conveyance, 
unless  the  condition  be  to  convey  by 
such  deed  as  the  obligee  shall  require. 
Harrison  v.  Livingstone^  Trin.  Term, 
1  &  2  Vic,  Mcuaz  v.  Stuart^  iv.  U. 
C.  R.  203,  and  PHndk  v.  McCann et 
a/.,  iv.  U.  C.  R,  228. 
[Also  see  case  10,  infra.] 
When  bond  considered  a  continuing 
security,'] — 5.  Where  the  defendant 
agreed  to  lend  the  plaintiff  2000/.,  to 
be  advanced  as  it  might  be  required, 
and  received  from  the  plaintiff  i^  con- 
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▼eyance  of  lands  to  secure  the  advan- 
ces, and  gave  back  a  bond  reciting  the 
agreement,  and  binding  himself  to  re- 
convey  the  lands  on  the  repayment  of 
the  sums  advanced,  on  a  certain  day ; 
and  the  defendant,  before  that  day, 
made  further  advances  to  10,000/.,  and 
received  timber  &c.,  on  account  to 
7000/.:  /Te/e/,  that  the  bond  was  a  con. 
tinoing  security,  and  that  the  defendant 
was  not  obliged  to  re-convey,  on  the 
payment  of  &e  2000/.  first  advanced. 
Wdh  V.  Rickie,  Easter  Term,  2  Vic. 

Bond  for  conveyance  oj  hnd —  Otwi- 
diHom  precedent — .Action  on  bond  by 
executors  of  obUgee."] — 6.  Where  in 
debt  by  executors  on  a  bond  to  their 
testator,  his  heirs  and  assigns,  the  con- 
dition  of  the  bond  was,  that  if  when 
the  parties  concerned  relative  to  the 
bond  should  see  cause  to  survey  and 
divide  lot  A.,  then  that  the  defendant 
should  execute  a  deed  of  the  north- 
east half  of  the  lot  to  the  testator,  that 
the  bond  should  be  void ;  and  the  de- 
fendant pleaded — ^First,  that  the  tes- 
tator did  not  see  cause  to  convey  in  his 
life-time;  secondly,  that  before  the 
defendant  or  testator  saw  cause  to  sur^ 
vey,  the  testator  died ;  thirdly,  that 
one  of  the  plaintiffs  was  heir-at-law  of 
the  testator,  and  that  he  did  not  see 
cause  to  survey ;  fourthly,  that  nei- 
ther the  defendant  nor  the  testator  in 
his  life-time,  nor  the  defendant  nor 
the  plaintiffs,  as  executors,  since  the 
testator's  death,  saw  cause  to  survey, 
&c. ;  and  the  plaintiff's  in  their  several 
replications  in  answer,  alleged  that  the 
testator  in  his  life-time,  Sec*,  was  ready 
and  willing  to  survey  the  lot^  and  re- 
quested the  defendant  to  survey  and 
execute  a  deed  according  to  the  bond, 
but  that  the  defendant  refused :  Heldy 
that  the  pleas  were  bad,  and  that  the 
survey  and  division  were  not  condi- 
tiona  precedent  to  the  execution  of  the 
deed ;  that  the  executors  could  well 
maintain  the  action,  though  not  named 
m  the  bond  J  and  that  the  testator, 
ondsr  the  bond,  was  entitled  to  a  con- 


veyance in  fee,  and  not  merely  for  life. 
Rattan  et  al,  v«  Ruttan,  Trin.  Term, 
3  &  4  Vic. 

[See  div.  IL  8,  infra.] 

Bond  by  collector  of  township  rates 
—  What  arrears  of  taxes  recoverable  in 
an  action  on.] — 7.  A  bond  given  to 
the  treasurer  of  a  district,  by  the  col- 
lector of  the  township  rates,  afler  the 
passing  of  the  statute  6  Wm.  IV.  ch. 
2,  and  before  the  repeal  of  the  statute 
5  Wm.  IV.  ch.  8,  may  be  sued  upon 
and  a  good  breach  assigned,  in  not 
paying  over  monies  collected  for  ar- 
rears of  rates  due  five  years  preceding 
that  for  which  such  collector  was  cho. 
sen  to  act,  though  the  condition  that 
he  would  collect  such  rates  would  not 
be  binding  afler  it  had  been  made  his 
duty  by  law  to  collect  only  those  of  the 
current  year.  McLean  v«  Shaver  et 
al.,  i.  U.  C.  K.  189. 

Bond  to  sheriff  by  a  party  whose 
goods  are  seized,  to  deliver  them  on 
request — Duty  of  party  under  such 
Umd,'] — 8.  Where  a  party  whose  goods 
are  seized  under  a  fi.  fa., gives  a  bond 
to  dehver  them  to  the  sheriff*  on  re- 
quest: Heldf  that  the  effect  of  that 
condition  is  merely  that  they  shall  be 
forthcoming  when  demanded,  and  that 
the  sheriff*  cannot  insist  on  the  party 
removing  them  to  any  particular  place 
within  the  district ;  and  where,  in  such 
a  case,  the  obligor  had  once  delivered 
up  the  goods  to  the  sheriff',  the  condi- 
tion is  performed ;  and  if  they  be  left 
in  his  hands,  his  refusing  to  give  them 
up  on  a  subsequent  occasion  cannot 
be  set  up  as  a  breach  of  the  condition. 
Malloch  V.  Patterson,  i.  U.  G.  JR. 
261. 

[See  div.  XL  6,  infra.] 
Breach  of  condition  in  not  having 
**duly  rendered  all  accounts  wkidi 
ought  to  have  been  rendered^^ —  What 
monies  recoverable  thereunder.'] — 9.  In 
an  action  on  a  bond  for  the  breach  of 
a  condition,  assigned  in  the  words  used 
in  the  bond,  **  in  not  having  duly  ren- 
dered all  accounts  which  ought  to  have 
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been  rendered" — ^the  plaintiff  may  re- 
cover whatever  monies  the  defendant 
ought  to  have  received,  though  no 
money  was  in  fact  received  by  him. 
Sm€dl  V.  Stanton,  iii.  U.  C.  R.  148. 

Bond  for  conveyance  of  land — Pre- 
paration of  deed."] — 10.  Whereby  the 
terms  of  a  bond  the  obligor  was  to 
convey  in  fee  simple  to  the  obligee : 
Held,  that  under  this  condition,  it  was 
incumbent  on  the  obligor  to  prepare 
the  deed  and  to  tender  3ie  delivery  of 
it  to  the  obligee,  on  his  paying  the  ex- 
penses thereon ;  and  therefore,  a  plea 
by  the  obligor  to  such  a  bond,  that  the 
obligee  did  not  prepare  or  tender  the 
deed  or  expenses,  was  bad.  McDon- 
ald V.  Switzsinger,  v.  U.  C.  R.  312. 

Bond  securing  fixed  salary  to  a 
AerifJ] — 11.  A  bond  given  to  secure 
a  sheriffa  certain  fixed  salary,  or  other- 
wise,  to  be  paid  by  his  deputy,  is  void. 
FooU  y.Bullock,  iv.  U.  C.  R.  480. 

11.  PrOCE£DINOS. 

See  Amendment,  II.  6  5  III.  14. — 
Arrest  of  Judgment,  6. — ^Bail, 
II.  passim. — ^Bond,I.  6. — District 
Council,  6,  8. — Executor  etc., 
II.  6. — Indemnity  Bond,  5,  et  seq. 
Payment,  2,  6. — Pleading,  II.  1, 
3,  33. — ^Practice,  I.  28. — Scire 
Facl/18,  6. — Variance,  14, 15. — 
Verdict,  11, 12. — ^Witness,  3. 

Obligor  executing  in  right  name, 
but  described  in  uorong  name — How 
to  be  sued*"] — 1.  An  obligor  who  is 
called  by  a  wrong  name  in  a  bond,  but 
executed  it  by  his  nght  name,  must  be 
sued  by  the  name  in  the  bond.  Ketchr 
urn  et  at.  v.  Brady,  Mich.  Term,  3  Vic. 

Jfon  est  factum — Set  offj] — ^2.  Non 
est  factum  and  a  set  off  may  be  pleaded 
together,  to  debt  on  bond.  Atkins 
V.  Clark  et  al,^  Mich.  Term,  3  Vic. 

Debt  on  bond — Irregular  judgment 
— Leave  given  to  amend,  three  years 
after  judgment  given.'\^.  To  debt 
on  bond  setting  out  the  condition  and 


assigning  breaches,  the  defendant  cra- 
ved oyer  and  demurred,  and  the  plain- 
tiff having  succeeded  on  the  demurrer, 
entered  judgment  for  the  amount  of 
the  penalty  in  the  bond  and  issued 
execution.  The  defendant  then  moved 
to  set  aside  the  proceedings,  but  the 
plaintiff  had  leave  to  amend,  by  sub- 
stituting an  interlocutory,  for  the  final 
judgment,  and  entering  an  award  of 
venire  to  assess  damages,  and  inquire 
of  further  breaches,  although  three 
years  had  elapsed  from  the  entry  of 
judgment.  Douglass  v.  Powell,  ii.  0. 
S.  87. 

When  declaration  commencement  of 
action.'] — 4.  Where  in  debt  on  bond 
for  the  payment  of  money  in  two  in- 
stalments, only  one  was  due  when  pro- 
cess issued,  but  tlie  plaintiff  assigned 
breaches  for  both,  the  time  for  payment 
of  the  second  having  arrived  before 
declaration :  Held,  that  he  could  as- 
sess his  damages  on  both  breaches ;  and 
Semble,  in  such  a  case  the  declaration 
is  the  commencement  of  the  action* 
Leach  v.  Stevenson,  iii.  0.  S.  310. 

Dedaration,  common  condusion  in 
bond  being  omitted — Plea,  non-per" 
formance  of  a  condition  precedent,] — 
5.  To  debt  on  bond  with  a  condition, 
in  which  it  appeared  on  oyer  that  the 
common  conclusion,  <'  then  this  obliga- 
tion shall  be  void,"  had  been  omitted, 
the  defendant  pleaded  in  avoidance, 
non-performance  of  a  condition  pre- 
cedent, as  if  the  bond  had  been  regu- 
larly concluded,  to  which  the  plaintiff 
demurred  generally:  Held,  that  the 
plea  was  good.  Day  v.  Spqffbrd,  Hil. 
Term,  6  Wm.  IV. 

Action  by  sheriff  on  bond  of  a  party 
whose  goods  are  seized,  to  driver  them 
on  request — Pleadings,] — 6.  Where 
to  debt  on  bond,  with  a  condition  that 
the  defendant  should  permit  or  cause 
certain  goods  to  be  forthcoming  at  a 
day  of  sale,  when  and  where  the  plain- 
tiff should  appoint,  the  defendant  plea- 
ded that  he  did  permit  and  cause  Uiem 
to  be  forthcoming  Bl  a  particiilar  place, 
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The  rei^ottion  wa^  held  bad,  the  un- 
dertaking being  in  the  alternative,  and 
it  being  Bufficient  if  the  defendant  per- 
mitted them  to  be  forthcoming.  Mil- 
Ur  V.  HamiUon,  Hil  Tenn,  4  Vic. 

Necessity  for  rqdicatian  being 
^sjwictive  in  its  toording.]  —  7. 
Action  on  a  bond. — ^Plea,  that  the  bond 
was  obtained  from  the  defendant  by 
Ham  and  others  in  collusion  with  him, 
by  fraud,  &c. — Replication,  that  the 
bond  was  not  obtained  by  fraud  of 
Ham  and  others  in  collusion,  &c. — 
Demuirer,  that  the  replication  ^ould 
have  been  in  the  disjunctive ;  but  held 
by  the  Court,  replication  good.  Tumtr 
I.Ham,  vi.  U.  C.  R.  255. 

ContHHon  for  conveyance  of  kind 
m  Ufe-time  of  testator — Action  by 
esKutor — Plea.'] — 8.  Partial  perform- 
ance of  the  condition  is  no  ans^ver  to 
an  action  on  a  bond ;  and  a  plea  to 
debt  on  a  bond,  with  a  condition  to 
convey  land  in  the  life-time  of  a  testa- 
tor, brought  by  his  executor,  must 
negative  the  request  of  a  conveyance 
to  the  heir  or  executor,  as  well  as  by 
the  testator.  Hershey  {Adam)  v. 
Warren,  Hil.  Term,  7  Wm.  IV. 

Remedy  against  obligor  who  has 
fmmgfully  torn  off  his  seal.] — 9. 
Trover  may  be  maintained  by  the  obli- 
gee against  the  obligor  of  a  bond,  who 
has  wrongfully  torn  off  his  seal,  and 
damages  be  recovered  to  the  amount 
of  the  penalty.  The  Bank  of  Upper 
Cmada  v.  Widmer,  ii.  0.  S.  222. 

Effect  of  admission  of  execution  of 
a  bond^on  the  necessity  for  its  produc- 
tion at  trial.] — 10.  Where  a  bond  is 
pleaded  with  a  profert,  the  admission 
of  its  execution,  under  a  judge's  sum- 
mons for  that  purpose,  does  not  dis- 
pense with  the  necessity  for  its  pro- 
duction at  trial.  Lessliev.  Leahy  f  Hil. 
Term,  7  Wm.  IV. 

If  something  must  be  done  after 
Wang  of  bond,  it  is  sufficient  if  t?^ 
^ng  must  necessarily  have  been  per- 
formed  as  the  bond  requires — Plead- 
tngt.] — II.  Where  in  an  action  on  a 


bond,  there  is  something  to  be  perform- 
ed according  to  the  condition  after  the 
making  of  the  bond,  it  will  be  sufficient 
if  it  appear  that  the  thing  must  neces- 
sarily have  been  performed  after  the 
making  of  the  bond,  though  these 
words  be  not  used. 

The  condition  of  a  bond  was  to  col- 
lect and  pay  over  monies. — Plea,  thai 
the  defendant  paid  over  all  the  monies 
collected,  without  shewing  how  much 
he  collected :  Held,  sufficient.  Den. 
nison  v.  Donelly,  ii.  U.  C.  R.  395. 

Condition  for  the  discharge  of  an 
office  for  six  months  and  longer  if 
agreed  to — Plea,  performance — Re- 
plication, extension  of  time,  not  aver- 
ring it  to  be  made  toithin  six  months.] 
12.  In  debt  on  bond  the  condition  set 
out  was  for  the  performance  of  the 
office  and  duty  of  deputy  sheriff  for  six 
months,  and  for  such  period  as  the 
sheriff  and  deputy  should  agree  upon 
and  indorse  upon  the  bond,  and  in 
answer  to  a  plea  of  non-performance 
the  plaintiff  replied  setting  out  that  the 
period  had  been  extended,  but  did  not 
aver  that  the  extension  was  made 
during  the  period  of  six  months — the 
replication  was  held  bad.  Hamilton 
v.  Anderson,  ii.  U.  G.  R.  452. 
[See  a  case  somewhat  similar,  18,  infra.} 
Separate  agreement  not  sealed  va- 
rying the  condition,  no  defence  to  an 
action.] — 13.  To  an  action  on  a  bond 
the  defendant  cannot  set  up  as  a  de- 
fence a  separate  agreement  not  under 
seal,  varying  the  condition  from  that 
which  the  bond  itself  imports,  and  al- 
leged to  have  been  entered  into  at  the 
same  time  with  the  making,  of  the 
bond.  Cramer  v.  Hodgson,  iii.  U«  C. 
R.  174. 

Bond  permitting  the  defendant 
to  cut  toood,  tfc. — Breaches^} —  14. 
"Where  in  debt  on  a  bond  conditioned 
that  <Uhe  defendant,  his  heirs  and  as- 
signs should  permit  and  suffer  the  plain- 
tiff to  cut  down,  take,  and  carry  away 
all  the'  fire-wood  from  certain  lands, 
wlthont  let,  suit,  hinderance,  or  moles- 
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latioB  ;''tke  defendant  pleaded  that  he 
always  permittjcd,  Sic.,  and  the  plaintiff 
replied  that  after  the  making  of  the 
bond  the  defendant  conveyed  the  land 
in  fee  to  a  stranger,  who  would  not  per- 
mit the  plaintiff  to  cut' the  wood,  &c., 
and  the  defendant  demurred  to  the  repli- 
cat]0R<«4he  Goart  gave  judgment  for  the 
denuner,  the  replication  having  shewn 
iM  breach,  the  bond  being  a  Ucense 
under  seal  bin^g  on  the  defendant 
and  his  vendee,  and  not  revocable  by 
pafol,  and  the  plaintifi*  having  shewn 
no  obstruction*  Fowke  v.  Father  gill, 
IT.  O.  S.  185. 

Debt  on  bomd  for  payment  of  rent 
"^Plea  of  payment  to  lAe  phdntiff^s 
amgnee^ — 15.  In  debt  on  a  bond  con- 
ditioned to  pay  rent,  a  plea  that  before 
the  rent  became  due  the  plaintiff  aa- 
signed  to  A.,  to  whom  the  defendant 
paid  the  rent,  was  held  good  on  demur- 
rer. McDougaJly.  Foun^, Dra. Bep. 
118. 

For  paywunt  of  money — Dtdaror 
Ijon.] — 16.  Debt  on  a  bond,  with  a  con- 
dition to  be  void  if  certain  payments 
should  be  made  at  the  times  stated  in 
the  cowUtiony  with  an  averment  as  a 
breach  that  125/.  parcel  of  the  sum 
demanded  was  not  paid,  &c.-— Demur- 
rer to  declaration :  Per  Cur.f  declara- 
tion bad,  in  not  negativing  the  payment 
of  the  money  mentioned  in  the.  condi- 
tion. SeckeU  v.  OUl,  iv.  U.  G.  B. 
489. 

Ckheuretiee  to  the  Crown — Benefit 
of  Crown  process  to  one  against  the 
other*'] — 17.  A.  and  B.  entered  as  co- 
■oretieB  into  separate  bonds  to  the 
Crown  for  G.$  C.  becomes  a  defaulter. 
The  Crown  proceeds  by  sci.  fa.  on 
each  bond,  and  obtains  a  separate  judg- 
ment against  each  surety. — ^A.  satisfies 
to  the  Grown  the  judgment  against 
himself. — B.  moves  the  Court  to  be 
allowed,  on  paying  the  judgment 
against  himself  in  full,  to  stand  m  the 
place  of  the  Crown,  and  to  have  the 
benefit  of  the  Crown  process  against 
.  his  Go-furetj  on  a  moiety  of  the  judg- 


ment:. Heldf  that  the  Court  will  not 
thus  relieve  B.  from  the  effect  of  the 
judgment  against  himself ;  all  that  they 
could  have  done  would  have  been  to 
allow  him  to  proceed  in  the  name  of 
the  Crown  to  enforce  the  judgment 
which  had  been  obtained  on  a  sci.  fit. 
against  A.,  and  this  they  could  not 
now  do,  as  it  appeared  the  Grown  had 
already  enforced  that  judgment.  RegP' 
na  V.  Land,  ui.  U.  C.  B.  277. 

Action  on  bond  conditioned  to  a^ 
count  once  in  six  months — Plea,  that 
defendant  did  account,  not  express 
ly  alleging  once  in  every  six  months,'] 
18.  Where  the  condition  of  a  bond 
was  to  account  for  monies  received 
once  in  every  six  months,  and  the  de- 
fendant pleaded  that  he  did  account, 
&c.,  according  to  the  terms  and  true 
intent  and  meaning  of  the  condition— 
the  plea  was  held  bad  on  special  de- 
murrer, because  it  did  not  expressly 
allege  that  the  defendant  accounted 
once  in  every  six  months.  SwuM  v« 
Beadey,  iii.  U.  C.  B.  40. 

Plea  ofnon-damnificatusto  a  bond, 
not  one  of  indemnity Tj-^ld,  The  plea 
of  non-damnificatus  to  a  declaration 
on  a  bond  containing  specific  condi- 
tions, is  bad.  Kingsmill  v.  Gardiner 
et  al.,  i.  U.C.  B.  223,  and  McDonald 
V.  May  et  al.,  v.  U.  C.  B.  68. 

20.  Quare:  Can  the  defendant, 
afler  treating  the  bond  as  an  indem- 
nity bond  by  his  pleas,  object  to  the 
plaintiff's  right  to  recover  on  the  in- 
sufficiency of  the  pleadings  on  the 
record  ?  McDonald  v.  May  et  al.,  v. 
U.  C.  B.  68. 

Averment  of  non-performance  or 
performance  of  a  oondition,bad,if  the 
condition  be  not  stated  teith  certainty. l 
— ^21.  Where  the  plaintiff  had  bound 
himself  to  advance  Qioney  to  A.  upon 
certain  conditions,  and  the  defendant 
had  in  the  same  bond  guaranteed  the 
plaintiff  the  re»payment  of  such  ad- 
vance, the  plaintiff  in  suing  the  defen- 
dant upon  t^e  bond  for  the  non-fulfil- 
ment of  his  guaianteei  shoald  aet  oat 
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with  certftinty  what  the  conditions 
were  on  which  A«  was  to  obtain  the 
moDej  from  him  (the  plaintiff),  as 
otherwise,  no  certain  issue  could  be 
taken  upon  the  question  whether  A. 
had  performed  the  condition  or  not,  or 
whether  the  plaintiff  had  done  what 
he  agreed  to  do — viz,,  to  advance  the 
money  upon  the  conditions  agreed 
upon.  The  simple  averment,  therefore, 
that  A.  had  not  keptall  the  conditions 
on  his  part,  without  stating  what  the 
conditions  were,  is  bad.  A.  plea  also 
stating  that  the  plaintiff  had  not  kept 
00  the  conditions  on  his  part,  when  it 
nowhere  appeared  what  they  were, 
is  also  bad.  Where  the  plaintiff  bv 
his  bond  was  either  to  '<  secure  or  ad- 
vance" the  money,  a  plea  stating  that 
the  plaintiff  had  not  *^  secured  and  ad- 
vanced,'' is  bad.  Wright  v.  Benson, 
V.  U.  C.  R.  249. 

Action  on  bond  conditUmed  to  pay 
ooer  wumiea  collected  in  1846,  before 
December  of  that  year — Pleay  that  mo- 
fde»  were  paid  muxrterlyj  in  accordance 
with  a  by-law  J\ — 22,  To  an  action  of 
debt  on  bond  against  the  collector  of  a 
township  and  his  sureties,  for  not  pay- 
ing over  to  the  treasurer  of  the  district 
all  monies  that  he  should  collect  in  the 
year  1846,  on  or  before  the  first  mon- 
day  of  December  in  that  year,  the  de- 
iendant  pleads,  that  by  a  certain  by-law 
of  the  District  Council  passed  in  May 
1843,  it  was  enacted  that  the  collector 
should  pay  his  monies  to  the  treasurer 
qoaxterly,  which  he  did :  Hetd,  on  de- 
aoirer  to  plea,  plea  bad  as  being  no 
tnswer  to  the  conditions  of  the  bond. 
jBojy  V.  Drew  ttal,,  v.  U.  C.  R.  556. 

Declaration  on  bond — A'oerment  of 
hreack.'\ — ^23.  The  plaintiff  sues  on  a 
bond,  sets  out  the  condition  and  alleges 
a  breach,  but  not  a  breach  of  the  con- 
dition— the  declaration  is  bad  on  such  a 
case.  Cry^tfrv.£%&,i.U.C.R.227. 


BOND  TO  THE  UMTTS. 
See  Lemits,  IL 


BOOKS. 

See  Corporation,  1. — ^District 
Council,  11, 15* 


BOUGHT  AND  SOLD  NOTES. 

When  to  be  treated  ae  an  aduai 
sale,] — ^Bought  and  sold  notes,  like 
the  one  in  this  action,  may  be  treated 
as  an  actual  sale,  though  the  fact  may 
or  may  not  be  that  the  one  party  has 
not  at  the  time  a  specific  lot  of  the 
article  in  his  possession,  and  actually 
set  apart  for  the  particular  vendee. 
BrunskiU  v.  Ckimastro  et  al,^  v.  U. 
C.  R.  474. 


BOUNDARY. 

See  Boundary LiNxCoMMissiONSRS, 

Sassim. — ^Ejsctment,  VIIL  21, 22. 
Iaintenance  (Statute  of),  13. 
Mandamus,  16. — ^New  Trial,  HI. 
3. 


BOUNDARY  LINE  COMMIS- 
SIONERS. 

See  Mandamus,  10. — ^Trespass,  II. 

22. 

AutkoHty  over  leaseholds  —  Ap" 
peat,"] — 1.  Boundary  line  commission- 
ers liave  no  authority  in  cases  of  lease- 
holds ;  and  in  appeals  from  their  deci- 
sions, the  party  appealing  must  bring 
the  case  before  the  Court  for  argument 
by  concilium.  Vanderlip  v.  Mills, 
Ha.  Term,  3  Vic. 

Power  to  establish  new  concession 
linesJ] — 2.  Boundary  line  commis- 
sioners have  no  power  to  establish  new 
concession  lines,  varying  from  those 
which  have  existed  for  upwards  of 
fifly  years.  Detlor,  In  reyTrin.Termi 
3  <&  4  Vic. 

Fawer  to  cause  svroeys  to  be  madeJ} 
Boundary  line  oommissionen 
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have  authority  to  cause  surveys  to  be 
made  when  the  boundaries  of  lots  are 
in  dispute.  Osman  v.  Garder^  Hil. 
Term,  4  Vic. 

Power  to  establish  side  lines  J] — 4. 
Boundary  line  commissioners  have  no 
power  to  establish  the  side  lines  be- 
tween lots  which  are  at  neither  end  of 
the  concession,  as  the  governing  side 
lines  of  the  several  lots  in  the  conces- 
sion. Morgan  et  al.  v.  Simpson  et 
al,f  Easter  Term,  4  Vic. 

Duty  in  determining  side  lines.'] 
— 6.  Boundary  line  commissioners  in 
determining  the  side  between  lots,  are 
bound  by  the  rule  laid  down  by  59 
Greo.  III.  ch.  14f,  that  such  side  lines 
shall  correspond  with  the  course  of  the 
side  lines  of  the  township  on  that  side 
from  which  the  lots  are  numbered. 
Belong  et  al.  v.  Striker  et  al,,  Easter 
Term,  4  Vic. 

6.  Boundary  line  commissioners  in 
establishing  the  division  lines  between 
lots  in  the  same  concession,  are  bound 
by  the  provisions  of  59  Greo.  III.  ch. 
14,  and  must  ascertain  the  true  line  of 
the  township  at  the  end  of  the  con- 
cession from  which  the  lots  are  num- 
bered, and  take  the  c-ourse  of  that  as 
the  true  course  of  the  side  line  which 
they  are  requested  to  establish ;  and 
they  must  also  shew  in  their  award 
the  course  of  the  line  run  to  mark  the 
boundary,  and  the  position  of  the  point 
of  departure,  or  their  award  will  be 
defective  and  void.  Caldwell  v. 
Wright  et  al.,  Eaater  Term,  5  Vic. 

Award.] — 7.  An  award  made 
under  the  Boundary  Line  Commis- 
sioners' Act,  1  Vic.  ch.  19,  on  a  sub- 
ject within  the  jurisdiction  of  the  com- 
missioners, in  which  both  parties 
interested  were  heard,  and  which  had 
not  been  appealed  against,  was  held  to 
be  conclusive  between  those  parties. 
Sdvens  v.  Donaldson,  i.  U.  C.  K.  371. 

.[The  Boundary  Line  Commissioners' Act 
having  expired  in  1842,  no  proceedings  can 
now  be  hid  under  it.] 


BREACH  OF  DUTY. 

See  Attorney,  Iin),  passim.— Man- 

DAMUS,    20.--MASTER    AND    SER- 
VANT, 5. 


BREACH  OF  FAITH. 

See  Attorney,  11(1),  6. — Counsel, 

3. 


BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

See   Arrest  op   Judgment,  7. — 
Costs,  1(1),  8. 


BREACH  OF  THE  PEACE. 

See  Arrest,  IV.  14. — Assault  and 
Battery,  3. — ^Trespass,  II.  20. 


BRIEFS. 

See  Attorney,  11(1),  1.— Costs.VI. 
4:  VIII.  11. 


■♦— 


BROCKVILLE  (TOWN  OF). 
See  Quo  Warranto,  1. 


BUBBLE  ACTS. 

The  Bubble  Acts  6  Geo.  I.  ch.  IS, 
and  14  Geo.  II.  ch.  37,  are  not  in 
force  in  this  province,  and  banks  char- 
tered by  act  of  the  Provincial  Parlia- 
ment could  not  come  within  the  pro- 
visions of  those  acts.  BankofMon-- 
trealv.  Bethune,  Easter  Term,  5  Wm. 
IV. 


BUILDER  AND  BUILDING. 

See  Contract,  8,  9.— Lien,  1. — 
Pleading,  II.  14,  32.— Toronto 
(City  of),  1. 
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BUILDING  SOCIETIES. 

ConsirueHon  of  act  9  Vic,  ch,  90.] 
—Under  the  12th  section  of  9  Vic. 
ch.  90,  the  president  and  treasurer  of 
the  building  societies  may  sell  in  their 
proper  names  without  further  descrip- 
tion. Doe  dem.  Barunck  et  al,  v.  CU- 
nmt,  vu.  U.  C.  S.  549. 


BUYING  DISPUTED  TITLES. 
Su  Haihtenance  (Statute  oe). 


BY-LAWS- 

Set  Billiard  Tables,  1, 2. — Bond, 
n.  22. —  Conviction,  4.  —  Dis- 
trict Council,  16,  17. — ^London 
(Town  of),  1. — Toronto  (City 
op),  1, 2. 

Justices  of  the  peace  levying  pefud- 
tia  by  distress.'} — 1.  Where  a  statute 
prts  justices  of  the  peace  power  to 
make  hy-laws  and  impose  penalties  for 
their  infraction,  they  cannot,  unless 
ezpresily  authorized  by  the  statute, 
le?j  such  penalties  by  distress.  Kirk- 
Patrick  V.  Askew,  Hil.  Term,  7  Wm. 
IV. 

Annexing  penalties  for  infraction 
o/^-iaKW.]— 2.  Wliere  a  corporation 
is  empowered  by  statute  to  enact  by- 
laws and  to  enforce  a  penalty  for  their 
infraction,  not  exceeding  a  certain 
amount,  a  by-law  is  bad  which  annex, 
es  a  penalty  to  an  offence,  but  does  not 
declare  its  amount.  Feters  v.  The 
London  Board  of  Police,  ii.  U.  C.  R. 
543. 


CANADA  COMPANY. 

Sermce  of  process.'] — Process  to 
compel  the  appearance  of  the  Canada 
Company  could  not  be  served  on  the 
^^ommissioiiers  in  this  province.  Cooper 
▼•  J%e  Canada  Compam/,  £aster 
Teim,  1  Wm.  IV. 


CANALS. 

See  RiDEAU  Canal. — St.  Lawrencb 
Canal. — ^Welland  Canal, 


CANCELLATION. 
I.  Of  Notes. 

See  Bills  op  Exchange  etc.,  1. 14  ; 
IV.7,10,19;  VIL14. 

II.  Op  Wills. 
See  Will,  9. 


CAPIAS  AD  RESPONDENDUM. 

See  Amendment,  I,  5,  6. — Arrest, 
I.;  III.  passim. — Constable,  3, 4, 
5,  6.— Dower,  II.  9. — Ii9dorse- 

MENT,  I. — SheRIPP,  I.  2,  3. 

Teste.']—-!.  A  writ  of  ca.  re;  issued 
in  vacation  must  be  tested  the  last  day 
of  the  preceding  term.  Armstrong  w» 
Scobell,  Mich.  Term,  4  Wm.  IV. 

2.  A  bailable  writ  of  ca.  re.  must 
be  tested  in  the  name  of  the  chief 
justice,  or  in  his  absence,  in  the  name 
of  the  senior  puisne  judge.  Caae  y, 
Mc  Veigh,  Trin.  Term,  3  &  4  Vic,  P. 
C.  Macaulay,  J. 

[See  Am iKSMENTi  I.  5.] 

Irregularity.] — 3.  A  writ  issued  on 
the  last  day  of  one  term,  but  issued  on 
an  affidavit  made  ailer  the  first  day  of 
the  following  term,  is  an  irregularity. 
Westover  v.  Burnham,  Trin.  Term, 
3  &  4  Vic,  P.  C.  Macaulay,  J. 

Testatum  to  Home  District.] — 4, 
It  is  not  irregular  to  issue  a  testatum 
writ  of  ca.  re.  to  the  Home  District, 
as  upon  an  original  writ  to  an  outer 
district.  Patterson  et  al.  v.  Calvin 
et  al„  i.  U.  C.  R.  409,  P.  C.  Hager- 
man,  J. 

Setting  aside,  for  irregularity--^ 
Costs.] — 5.  On  motion  to  set  aside  a 
ca.  re.  for  irregularity,  costs  will  be 
given,  although  the  defendant  has 
asked  for  more  than. the  Court  can 
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grant,  as  that  a  bail  bond  shall  be  de- 
livered up  when  no  bail  bond  has  been 
given.  Armstrong  v.  Scobelly  iii.  0. 
S.  303. 

[The  original  non-bailable  process,  in  every 
casCf  is  now  a  writ  of  summons ;  and  a  ca.re. 
is  only  sued  out  where  the  defendant  is  to  be 
arrested.] 


CAPIAS  AD  SATISFACIENDUM. 

See  Amendment,  1. 2, 3 ;  III.  14. — 
Arrest,  I. ;  II.  13 ;  III.  passim. — 
Bail,  III.  4",  11. — Indorsement,  I. 
Poundage  etc.,  5. —  Scire  Fa- 
cias, 4;. 

Affidavit  made  in  Lower  CanadaJ^ 
.—I.  The  Court ^11  allow  a  capias  ad 
satisfaciendum  to  issue  on  an  affidavit 
sworn  before  a  judge  in  Lower  Cana- 
da, whose  signature  is  verified  hj  affi- 
davit here.  Coit  v.  Wing,  iii.  0.  S. 
439. 

For  costs  of  defence.] — 2.  A  defen- 
dant is  entitled  to  a  writ  of  capias  ad 
satisfaciendum  for  the  costs  of  his  de- 
fence. Thompson  v.  Leonard,  iii.  0. 
S.  151. 

^ffidcmt — DeponenVs  name.'] — 3. 
It  is  not  necessary  in  an  affidavit  made 
for  the  purpose  of  issuing  out  a  capias 
ad  satisfaciendum  by  a  plaintiff,  who 
has  two  christian  names,  to  state  the 
second,  where  his  identity  sufficiently 
appears  by  the  affidavit  describing  him 
as  the  above  plaintiff.  Perkins  v.  Con- 
oUy,  iv.  O.  S.  2. 

After  return  of  demstaviL'] — 4.  Oa 
a  return  of  ^*  devastavit,"  a  ca.  sa.  does 
not  issue  as  a  matter  of  course  with- 
out enquiry.  WiUardy.Woolcut,Dm. 
Bep.  211. 

[If  an  executor  plead  to  an  action,  and  do 
not  plead  plene  administravit,  the  judfrment 
ia  evidence  c^  a  devastavit.  Pointer  v.  WaUerg 
1  M.  &  W.  689.3 

Issued  several  terms  after  return  of 
execution  against  goods^^'-^Q.  Itwus 
eoBodered  no  gmmd  for  setting  aside 


an  arrest  on  a  capias  ad  satisfaciendum^ 
that  several  terms  had  elapsed  after 
the  return  of  the  execution  against 
goods  before  the  capias  ad  satisfiu^i- 
endum  issued.  Crlynn  v.  Jhinlopf  iv. 
0.  S.  111. 

Issue  of  ca.  re.  andofca.  jo.  efter- 
wardsy  without  a  second  affidamt\*~S. 
Where  a  plaintiff  sued  out  a  capias  ad 
respondendum,  and  without  executing 
it  took  a  cognovit  and  entered  com- 
mon bail  and  judgment  against  the  de- 
fendant, and  arrested  him  on  a  capias 
ad  satisfaciendum,  without  filing  a  fresh 
affidavit — the  capias  ad  satisfaciendum 
and  arrest  were  set  aade  with  costs. 
Brown  v.  BetkunCf  Mich.  Tenn,  6 
Wm.  IV. 

Against  two  defendants  after  judg- 
ment,  though  one  served  %dth  non^ 
bailabk  process."]— »1^  Where  one  of 
two  defendants  had  been  arrested,  and 
the  other  served  on  mesne  process,  the 
Court,  after  judgment,  allowed  a  capias 
ad  satisfaciendum  to  issue  against  biothy 
with  a  direction  only  to  be  executed 
against  the  one  who  had  been  origui* 
ally  arrested.  Mclntyre  Vi  Su^er-- 
load  et  al.,  Easter  Term.  6  Wm.  IV. 

Against  a  person  suffering  judg-- 
ment  of  non'pros.2 — 8.  A  defendant 
may,  upon  the  s&davit  required  for 
the  arrest  of  debtors,  issue  a  ca*  sa* 
against  ^a  plaintiff  who  has  suffered 
judgment  of  non-pros.  Johnson  ▼• 
Smadisy  Tay.  U*.  C.  R.  174. 

Discharge  from  frst  ca.  sa.  under 
misapprehension — Second  not  issu^ 
aMe.] — 9.  Where  the  defendant  had 
been  discharged  from  custody  on  a 
writ  of  capias  ad  satisfaciendum  by  the 
partner  of  the  plaintiffs'  attorney,  under 
the  supposition  that  the  debt  for  which 
the  defendant  had  been  arrested  had 
been  compromised  by  the  acceptance 
of  new  securitieB  by  the  plaintiffs,  but 
it  aflerwards  appeared  that  the  plain- 
ti&  had  not  accepted  the  secufitie^— 
the  Court  lefiised  to  order  Aat  a  new 
wnt  of  capias  ad  satisfecieiiduni  siioiild 
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be  ianied.   Bradbmy  €t  al.  v.  Loney, 
m.  Tenoy  5  Vic. 

Mesne  process  set  aside — Final  pro- 
cess on  new  qffidapit.'] — 10.  Where  a 
defendant  had  been  arrested  on  mesne 
process,  which  was  set  aside  for  irregu- 
mtjf  and  the  plaintiff  afterwards  pro- 
ceeded to  judgment:  Meld,  that  he 
might  again  arrest  on  a  capias  ad  satis- 
faciendom  issued  on  new  affidavit. 
Gordon  v.  Sommervilkj  Mich.  Term, 
7  Vic,  P.  C.  Jones,  J. 

Rights  and  ditties  cf  deputy  clerks 
ef  the  croum  ttpon  issuing  alias  torits 
of.] — 11.  An  alias  writ  of  capias  ad 
satisfaciendum  may  be  issued  by  a 
deputy  clerk  of  the  crown  in  an  outer 
district ;  and  it  is  no  ground  for  setting 
aade  such  writ  that  the  deputy  has 
not  txansmitted  the  affidavit  ^nd  proe- 
dpe  for  the  capias  ad  satisfaciendum, 
within  one  month  ailer  they  were  filed, 
to  the  principal  office,  according  to  the 
statute.  Scott  et  al.  v.  Macdonald, 
IkQch.  Term,  7  Vic. 

On  afidamt  fkd  before  Insolvent 
ActJy^l2.  A  writ  of  capias  ad  satis- 
&etendum  cannot  be  issued  since  the 
Insolvent  Act  upon  an  affidavit  filed 
under  the  former  law,  at  the  com- 
mencement of-  the  suit.  Setvell  v. 
Dmy,  ii.  U.  C.  R.  179. 

Necessity  of  stating  amount  of 
debt."] — 13.  A  capias  ad  satisfacien- 
dum, commanding  the  sheriff  to  detain 
the  defendant  in  custodv  until  he  should 
satisfy  the  plaintiff,  without  stating  the 
amount  of  debt  to  be  recovered,  is  void. 
Henderson  v.  Perry  et  oZ.,  iii.  U.  C. 
IL252. 


CABOO. 
See  Carbisr,  10, 11. 


CARRIEB. 

&i  Amumfsit,  II.  8.— Dbmubiuob, 
If  2.r-Vs]fni^  8. 


Forwarder.'} — 1.  A  forwarder  is  a 
common  carrier,  and  not  liable  for  loss 
arising  from  the  act  of  God  or  the 
King's  enemies.  Smitk  v.  iP'kiting, 
iii.  0.  S.  597. 

Liability  of  owners  of  a  vessel^  for 
the  loss  of  goods  shipped  on  such  vesselJ] 
— 2.  The  owners  of  a  vessel,  mort- 
gaged, and  in  the  possession  of,  and 
navigated  by  the  mortgagee,  are  not 
liable  for  the  loss  of  goods  shipped  on 
such  vessel ;  and  if  ihej  were  liable, 
although  theform  of  action  were  case, 
yet,  as  their  liability  would  be  founded 
on  contract,and  not  custom,the  acquittal 
of  one  defendant  would  discharge  the 
rest.  Wilkes  v.  Flint  et  al.^  iv.  O. 
S.  19. 

Duty  in  delivering  goods^ — 3.  It 
is  sufficient  to  discharge  the  owner  of 
a  vessel  conveying  goods  from  port  to 
port,  from  liability  arising  from  non- 
delivery of  those  goods,  to  show  that 
they  were  delivered  by  the  master  of 
the  vessel  at  the  port  to  which  they 
were  consigned,  and  notice  given  dur- 
ing the  usual  business  hours  to  the 
consignee.  McKay  v.  Lockhartf  Hil. 
Term,  6  Wm.  IV. 

Construction  of  bill  of  lading.}-^ 
4.  Where  in  a  bill  of  lading  it  was 
stated  that  the  deck  load  was  to  be  at 
the  risk  of  the  owners :  Heldf  that  the 
construction  of  the  bill '  was  for  the 
court  and  not  for  the  jury,  and  that 
the  words  imported  that  the  risk  was 
to  be  that  of  the  owners  of  the  goods, 
and  not  the  owner  of  the  vessel.  Mer^ 
ritt  V.  Ives  et  al.^  Mich.  Term,  4  Vic 

Liabilities  as  warehousemen  or  car^ 
iws.] — 5.  Where  in  an  action  against 
conmion  carriers  from  Kingston  to 
Montreal  it  was  proved  that  the  plain- 
tiff had  sent  his  goods  to  the  defeat 
dants  at  a  season  of  the  year  whea 
they  could  not  be  forwarded,  and  the 
defendants  received  them  into  their 
store  at  Kingston  to  be  forwarded  at 
the  earliest  opportunity— -and  before 
the  navigation  had  opened,  or  time  for 
transportation  had  arrived,  they  weie 
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destroyed  in  the  defendants'  store- 
hoQse  without  their  default,  by  an  ac- 
cidental fire,  and  a  verdict  was  found 
for  the  plaintiff:  Heldy  that  it  ought  to 
have  been  distinctly  left  to  the  jury  to 
€nd  whether  the  defendants  received 
the  goods  only  as  warehouetemen  until 
the  opening  of  the  navigation,  or 
whether  their  liability  as  carriers  com- 
menced from  the  moment  of  their  re- 
ceipt, and  it  not  having  been  so  left  to 
them,  the  Court  granted  a  new  trial. 
Ham  v.  McPherson  et  aL,  Easter 
Term,  5  Vic. 
[See  case  12,  infra.] 

Construction  of  bill  of  lading.'] — 
6.  Where  the  owner  of  a  vessel  un- 
dertook by  his  bill  of  lading  to  carry 
goods  without  any  exception  as  to  the 
damages  of  the  navigation  or  other- 
wise, and  the  goods  were  lost  in  a  vio- 
lent  tempest:  Heldy  ihst  the  owner 
was  not  liable.  Warren  v.  Wilaon, 
Trin.  Term,  5  &  6  Vic. 

Forwarder — Directions.'] — ^7.  Con- 
struction of  a  contract  entered  into 
between  the  consignor  and  forwarder 
of  goods,  as  to  the  discretion  the  for- 
warder may  use  in  the  time,  mode,  and 
place  of  shipping  the  goods.  See 
Fowler  v.  Hooker  et  al.^  iv.  U.  C.  R. 
18. 

Deviation  from  instructions.] — 8. 
It  is  no  defence  for  a  forwarder  devi- 
ating from  his  instructions,  that  after 
the  deviation  he  told  the  plaintiff's 
agent  he  had  done  so  and  no  objection 
was  made  by  the  agent.  Aliter — ^if  he 
told  the  agent  of  his  intention  before 
the  deviation  and  could  shew  that  the 
agent  had  any  discretion  in  the  matter. 
Jb. 

Defence  of  false  invoices.] — 9.  It 
is  no  ground  of  defence  to  a  common 
carrier  by  water  for  not  canying  goods 
safely  from  a  foreign  country,  or  on  a 
claim  for  general  average,  that  the 
owner  of  the  goods  had  prepared  false 
invoices  to  defraud  the  revenue  laws 
of  this  province.  Grouuttev.  Ferriey 
Mich.  Term,  6  Vic 


I  Deck  cargo — Liability  of  Mp^ 
owner  for  loss.] — 10.  Where  it  is  the 
usage  of  the  trade  to  carry  a  deck 
cargo  in  inland  navigation,  and  such 
usage  is  known  to  the  shipper,  he  can- 
not hold  the  master  or  owner  respon- 
sible for  a  part  of  the  deck  cargo  s>vept 
off  in  a  storm,  the  bill  of  lading  ex- 
cepting the  dangers  of  navigation. 
Stephens  et  al.  v.  McDonell,  Mich. 
Term,  6  Vic. 

11.  Whether  in  case  of  loss  of 
cargo  loaded  on  deck  the  ship-owner 
will  be  hable,  depends  on  the  uaage 
which  prevails  in  respect  to  de^ 
loading  in  the  particulax  navigation. 
Paterson  v.  Black,]  v.  U.  C.  IL  481. 

Distinction  between  taarehousemen 
and  carriers,] — 12.  Held  on  a  subse- 
quent trial  of  Ham  v.  Mcpherson  et 
al.,  (above,  case  5),  that  it  was  a  quea-, 
tion  for  the  consideration  of  the  jury, 
whether  the  defendants  received  the 
goods  as  carriers  or  warehousemen, 
and  that  the  circumstance  of  the  navi- 
gation being  closed  by  the  ice  every 
year  at  the  season  of  the  receipt  of  the 
goods,  and  also  at  the  time  of  the  fire, 
did  not  necessarily  determine  as  a  mat- 
ter of  law,  that  the  defendants  most  be 
looked  upon  as  having  acted  in  their 
character  of  warehousemen  only. 
Ham  V.  McPherson  et  al.,  Hil.  Term, 
6  Vic. 

[See  case  16,  infra.] 

Coach  proprietor — Liability  for 
accidents  to  passengers.] — 13.  In  an 
action  against  a  coach  proprietor  for 
an  injury  done  to  one  of  lus  passengers 
by  the  upsetting  of  his  coach^it  is  no 
misdirection  to  inform  the  jury  that 
unless  the  driver  exercised  a  sound 
discretion  at  the  time  the  accident  hap- 
pened the  owner  is  responsible ;  and 
if  he  could  have  exercised  a  sounder 
judgment  or  better  discretion  than  he 
did,  as  by  driving  slower  or  faster,  or 
by  directing  his  passengers  to  get  out 
at  any  dangerous  or  difficult  passage, 
the  proprietor  18  liable  to  noake  com- 
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pemttion  for   the   injury  sustained. 
Stanton  ▼.  WeUer,  HU.  Term,  6  Vic. 

XtgKgence — Carelessness  in  driv- 
ing— Evidence^ — 14.  In  an  action 
against  the  proprietors  of  a  railroad 
car  for  an  accident  that  happened  to 
the  plaintiff  in  consequence  of  the 
carelessness  of  one  of  their  drivers, 
an  averment  in  the  declaration  that 
the  contract  was  to  cany  safdy^  is 
sopported  by  proof  that  the  accident 
arose  iinom  the  driver's  want  of  care 
and  skill.  Thompson  "^.Jdaddi/nitt 
al^  ii.  U.  C.  R.  300. 

Duhfoffonoarders.'] — 15.  A  ware- 
houseman receiving  goods  to  forward, 
diflchaiges  his  undertaking,  and  conse- 
quent liability,  by  delivering  them  pro- 
pedy  directed  to  the  master  of  a  steamer 
or  other  vessel,  on  board  of  his  vessel 
engaged  in  the  carrying  trade  between 
the  place  at  which  2ie  goods  were 
rocdved  and  the  place  to  which  they 
are  to  be  forwarded ;  and  averring  in 
^  declaration  that  he  received  the 
goods  to  be  forwarded  by  him,  does 
not  chaige  him  as  a  common  carrier. 
BeckeU  V.  Urgukart,  i.  U.  G.  R.  1S8. 

Distinction  bettaeen  carriers  and 
wanhousemen,'} — 16.  Where  flour 
was  delivered  to  the  defendants,  who 
were  warehousemen  and  common 
carriers,  with  directions  to  sell  such 
portions  of  it  as  they  could  during  the 
winter,  and  put  the  remainder  in  tran- 
Bta  for  the  plaintiff  in  the  spring,  and 
lome  sales  having  been  made  before 
the  navigation  opened  in  the  spring, 
an  accidental  fire  destroyed  the  re- 
mainder of  the  flour  without  any  de- 
salt or  negligence  of  the  defendants : 
Bddf  that  as  the  flour  at  the  time  of 
the  fire  was  in  the  hands  of  the  de- 
fendants as  warehousemen,  and  not  as 
oommon  carriers,  they  were  not  res- 
pmiUe  for  its  loss.  Tkirkdl  v.  Mc- 
Phermn  staL,  i.  U.  C.  S.  318. 

Ommon  currier  —  Tf^at  eonstir 
<vfet] — 17.  A  person  engaging  to  trans, 
port  goods  for  hire  is  not,  by  virtue  of 
nch  engagement  merely,  a  common 


carrier,  and  as  such,  liable  for  all  acci- 
dents, whether  negligent  or  not  Benr- 
edict  V.  Arthur,  vi.  U.  G.  R.  204. 

Action  against  carriers  for  neglect 
of  duty — Inadmissible  defence.']  — 
18.  In  an  action  on  the  case  (by  the 
plaintiffs  in  ejectment)  against  A.  and 
B.  as  common  carriers,  for  not  deliver- 
ing vdtbin  a  reasonable  time  the  r^ 
cord  of  Nisi  Prius  at  the  assize  town : 
Heldf  that  it  was  not  competent  for 
the  defendants  to  put  in  issue  the  plain- 
tiffs' titie  to  the  land.  Farke  et  aL  v. 
Davis  et  al,,  vi.  U.  G.  R.  411. 

Action  against  several  carriers--^ 
PleaJ] — 19.  Where  several  defendants 
are  charged  as  common  carriers  in  case^ 
and  they  plead  traversing  only  the  de- 
livery to  them  of  the  parcel,  without 
saying  <*  or  any  or  either  of  them  :** 
Held,  plea  good.    lb. 


CASE,  (AGTION  ON  THE). 

See  Action,  1, 3. — ^Apprentice,  2. 
Bailiff,  3. — Railment,  1. — Car- 
rier.— Demurra  ge,  2. — ^Distress 
II.  2, 7. — District  Council,  8.— 
Easement,  3, 4, 5, 6. — False  Re. 
turn. — ^Ferrt,  1, 3, 4, 6. — Lease, 
II.  2. — ^LiBEL  AND  Slander. — 
Limitations  (Statute  of),  IV. 
4. — ^Malicious  Arrest. — Mali- 
cious Prosecution. — Pleading, 
1. 11.— Sheriff,  III.  1,8;  IV.  5. 
Taxes,  8. — ^Warranty. — ^Waste. 
Water,  4, 5. 

Declaration^  claiming  damages  for 
an  injury  committed  or  continued  af" 
ter  commencement  of  action^]  —  1. 
Semble :  That  in  an  action  on  the  case, 
a  declaration  would  be  open  to  special 
demurrer  in  claiming  damages  for  an 
injury  stated  to  have  been  committed, 
or  at  least  continued,  after  the  action 
had  been  commenced.  Watson  ▼• 
T%e  City  of  Toronto  Gas4ight  mid 
Water  Company,  iv.  U.  G.  R.  158. 

For  not  manufacturing  toheat  into 
flour — Common cou9UsJ}^2.  Semble: 
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That  if  in  an  action  upon  the  case  for 
not  manufacturing  four  hundred  bush- 
els of  wheat  into  fiour,  the  plaintiff 
recover  damages  equal  to  the  value 
of  the  wheat  delivered  to  the  defen- 
danty  he  cannot  bring  an  action  for 
goods  sold  for  part  of  the  wheat  which 
had,  in  point  of  fact^  been  re-delivered 
to  the  plaintiff;  and  that  such  re-deliv- 
ery should  have  been  given  in  evidence 
in  mitigation  of  damages ;  and  that  an 
action  upon  the  common  couuts  could 
not  at  any  rate  be  sustained  in  such  a 
case«  Andrus  v.  Burwell^  Tay.  U. 
C.  R.  526. 

By  locatee  of  the  Croumfor  an  in- 
jury to  the  land  before  patent.'] — 3. 
A  locatee  of  the  Crown  before  patent 
issued  may  maintain  an  action  on  the 
case  against  a  stranger  for  an  injury 
done  by  him  to  his  land  by  flooding ; 
but  where  an  order  in  council  has  been 
made  that  no  deeds  should  issue  from 
government  for  lands  in  a  particular 
part  of  the  township,  without  a  special 
reservation  to  the  defendant  of  a  right 
to  flood  certain  portions  of  that  land : 
Heldf  that  a  locatee  of  the  Crown 
could  not  maintain  an  action  for  the 
flooding  of  a  portion  of  those  lands  by 
the  defendant,  as  he  would  in  such  a 
case  be  in  a  better  position  before 
grant  from  the  Crown  than  afterwards. 
MiUer  v.  Purch/f  Hil.  Term,  6  Vic. 

Dedaration  for  malfeazance  or  non- 
feazance — PIm  amounting  to  general 
iffnie.1 — 4^.  Where  the  plaintiff  de- 
clared in  case  for  an  injury  done  to 
his  horses  by  falling  into  a  hole  made 
in  a  public  highway  by  the  water  over- 
flowing a  mill  dam  of  the  defendants 
and  tearing  up  the  road,  by  which  it 
was  alleged  that  it  was  the  doty  of  the 
defendants  to  fill  up  the  hole  or  fence 
it  round,  so  as  to  prevent  accidents, 
and  the  defendants  pleaded  that  the 
plaintiff  was  driving  the  horses  at  the 
time,  that  it  was  through  his  own 
carelessness  and  negligence,  and  of  his 
own  wrong  that  they  fell  into  the  hole, 
the  plea  was  held  bad  on  special  de- 


murrer, as  amounting  to  the  general 
issue  J  but  the  declaration  was  also  held 
to  be  insufficient,  as  it  ought  to  have 
been  framed  foi  the  malfeazance  in 
erecting  or  continuing  the  dam  &c., 
and  not  for  the  nonfeazance  which 
was  complained  of  in  not  filling  up  or 
fencing  around  the  hole.  Jfellis  v. 
Wilkes  et'al.,  i.  U.  C.  R.  46. 

For  collusion,'} — 5.  An  action  on 
the  case  will  lie  against  a  party  who 
has  collusively  obtained  from  his  debtor 
a  confession  of  judgment  for  a  larger 
sum  than  is  really  due  to  him,  under 
which  the  debtor's  property  has  been 
sold  in  execution ;  and  it  may  be  main- 
tained by  any  creditor  of  the  debtor 
who  has  been  injured  by  these  collu- 
sive proceedings  between  the  first 
creditor  and  the  debtor.  Ley  v.  jSfo- 
dUl,  i.  U.  C.  R.  546. 

False  representation — DtdaraHon 
and  pleadings.'] — 6.  Declaration  on 
the  case  for  falsely  alleging  that  a  cer- 
tain hotel  stood  upon  the  land  of  the 
defendant,  whereby  the  plaintiff  was 
indued  to  purchase  the  defendant's 
land — ^the  defendant  well  knowing  that 
the  hotel  was  not  on  his  land,  but  on 
the  other  land — to  wit,  lands  adjoining 
to  the  defendant  and  belonging  to  the 
Queen.  Pleas,  1st. — That  the  said  ho- 
tel was  not  erected  upon  the  land  of 
the  Queen  &c.  2nd. — That  the  plain- 
tiff had  notice  and  was  well  aware 
that  the  false  representations  &c.  were 
false,  and  if  damnified  thereby,  he  was 
damnified  of  his  own  wrong  and 
through  his  own  default :  Htld^  both 
pleas  bad.  Held  also,  on  exceptions 
taken  to  the  declaration,  (which  is 
given  at  full  length  in  the  repoet),  dec- 
laration good  in  substance,  though 
loosely  framed.  Tennery  v.  Stiles,  v. 
U.C.R.254. 

Case  far  maliciously  suing  oui  a 
commission  ofbankruptcy-^^M'ecessary 
averments  in  declaration,] — ^7.  In  an 
action  for  maliciously  suing  out  a*com!- 
mission  of  bankruptcy  against  the 
plaintiff  it  should  be  distinctly  averred 
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in  the  declaration  that  the  defendant 
acted  without  cause — ^the  avennent 
that  the  defendant  falsely  and  mali- 
ciously swore  to  the  debt,  is  not  suffi- 
cient. The  declaration  should  also 
state  that  the  commission  of  bank- 
ruptcy issued  upon  the  affidavits  set 
ont,  and  that  the  affidavits  were  made 
before  a  competent  authority.  It 
diould  also  be  averred  that  the  com- 
misnon  was  superseded  before  the 
action  was  commenced.  Locke  v. 
WUumy  vi.  U.  C.  R.  600. 

Conspiraof  in  supplanting  anotker 
purchasing  goods — Averment  of  ma- 
UceJ} — 8.  An  action  on  the  case  in 
the  nature  of  a  conspiracy  does  not  lie 
against  a  person  supf^anting  another 
in  the  pRrchaM  of  goods  which  had 
first  been  contracted  for  by  the  latter 
party ;  and  in  every  action  on  the  case 
in  the  nature  of  a  conspiracy  the  dec- 
laration must  expressly  av,er  malice  on 
the  part  of  the  defendant.  Davis  v. 
Minor  et  oZ.,  ii.  U.  C.  R.  464. 

Injury  arising  from  mill  dam — 
JVa^.]  —  9.  The  description  of 
injury  compluned  of  in  the  declara- 
tion by  the  erection  of  a  mill  dam, 
must  be  substantially  proved  as  laid  in 
some  one  of  its  counts.  McNab  v. 
Adamsony  vi.  U.  C.  R.  100. 

LiabiHty  cf  party  kindling  fires 
on  his  land  in  clearing,'] — 10.  A  per- 
son idndling  a  fire  on  his  own  land  for 
the  purpose  of  clearing  it,  is  not  liable 
at  fldl  riska  for  any  injurious  conse* 
quences  that  may  ensue  to  the  property 
of  his  neighbors.  Dean  v.  McCartyy 
ii.  U.  G.  R.  448. 

[See  teTeral  precedents  in  this  action  re- 
ferred to  in  AL  &  W.  Index,  "  Case  (action 
eQt]ie),16/'  page  154  of  the  Philadelphia 
edition.] 


cassetur  billa  before  the  costs  are  paid. 
Commercial  Bank  v«  Jarvis  et  al,f 
Easter  Term,  5  Vic. 


CASSETUR  BILLA. 

After  judgment  for  the  defendant  on 
demurrer  to  a  plea  in  abatement,  and 
leave  to  amend  on  payment  of  costs^ 
it  is  irregular  for  the  pUdntiff  to  enter  a 


CERTAINTY  IN  PLEADING. 
See  Pleadinq,  IL 


CERTIFICATES. 

See  Bankrupt  etc.,  1, 9.— Clerk  op 
THE  Crown  and  Pleas,  1,  2. — 
Costs,  VII.  4, 7. — Customs  Acts, 

1. — ^DeED,IIL  11,  12. — ^EviDENCBy 

V.  1. — Jury,  5. — ^Mortgaoe,  8. 


CERTIORARI. 
See  Attachment,  1. 2. 


Judgments.'] — 1.  A  judgment  for 
the  defendant  against  the  pUdntiff^ 
cannot  be  removed  from  a  district 
court  into  the  King's  Bench,  under  19 
Geo.  in.  ch.  70,  sec.  4.  Gregory  v. 
Flannegan,  ii.  O.  S.  518. 

To  inferior  court  after  verdict.']-^ 
2.  A  certiorari  will  not  lie  to  an  infe- 
rior court,  a  district  court  for  in- 
stance, after  verdict,  although  the  Court 
may  be  of  opinion  that  evidence  which 
has  been  rejected  by  the  judge  below, 
should  have  been  received  by  him  on 
the  trial  of  the  cause.  TuUy  v.  Gbus, 
iii.  O.  S.  149. 

Remoning  cause  from  District  Court 
to  Queen^sBench.}^^.  A  vmt  of  cer- 
tiorari under  the  19  Geo.  III.  ch.  70, 
may  issue  in  this  province,  for  the  pur- 
pose of  removing  a  cause  from  a  dis- 
trict court  into  the  Queen's  Bench. 
Baldunn  et  cU.  v.  Roddy,  iii.  0.  S.  167. 

Costs  under,"] — 4.  Where  the  judg- 
ment of  a  court  of  requests  had  been 
removed  into  this  Court  by  certiorari, 
and  set  aside  upon  the  application  of 
the  defendant,  without  any  interference 
on  the  part  of  the  plaintiff— the  Court 
refused  to  grant  an  attachment  against 
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him  for  non-payment  of  costs  of  remo- 
ving  the  proceedings.  Cramer  v.  Nel-- 
lesy  Tay.  U.  C.  R.  39. 

Lies  to  remove  orders  of  Sessions.'] 
— 5,  A  writ  of  certiorari  lies  to  re- 
move orders  of  sessions  relating  to  the 
expenditure  of  the  district  rates  and 
assessments,  at  the  instance  of  the  At- 
torney General,  without  notice.  Rex 
▼•  Justices  of  Kewcasde  District, 
Dra.  Rep.  121. 

Proceedings  after  removal  of  cause,] 
-^.  The  Court  will  not  direct  how 
proceedings  are  to  be  carried  on,  afler 
the  remov^  of  a  cause  firom  a  dis- 
trict court  to  the  Queen's  Bench. 
Copping  V,  McDonell,  Trin.  Term,  6 
&  7  Wm.  IV. 


CHAMBERS. 

See  Judge  (m  Chambers),  1, 2, 3, 

5,  6. 


CHANGING  VENUE. 
See  Venue,  1, 4f,  5,  6, 8, 10. 


-•* 


CHARGING  IN  EXECUTION. 
Su  Bail,  m.  4. 


CHARITABLE  USES. 
See  Mortmain. 


CHATTELS. 

See  Assumpsit,  I.  7 ; .  H.  6. — Dis- 
TRic**  CoxnfiT,  13. 


CHEQUES. 

See  Monet  had  and  received,  9, 
10. — Money  Lent. 


CHILD. 
Sse  Parsnt  and  Child. 


CHRISTIAN  NAMES. 

See  Arrest,  1. 3, 29. — ^Bills  of  Ex- 
change ETC.,  V.  30, 31, 32, 3i,  35, 
Pleading,  II.  35. 


CHRISTMAS  DAY. 
See  Bills  of  I^xghangb  sto.,  II.  14. 


CHURCH  TEMPORALITIES  ACT 
Sise  Will,  11, 12, 13. 


CLERGT  RESERVES. 

44-5  Vic.  cA.  100,  sec.  18.]— The 
18th  clause  of  the  provincial  act  4  & 
5  Vic  ch.lOO,  does  not  apply  to  clergy 
reserves.  Byers  v.  Moore,  v.  U.  C. 
R.  4. 

[See  also,  Doe  dan.  Weitemberger  r.  JHe- 
Qknmm,  v.  U.  C.  R.  138.] 


CLERK. 

See  Attorney,  I. — Auction  and 
Auctioneer,  1. 


CLERK  OF  ASSIZE. 
See  SuBP(ENA,  2, 3. 


CLERK  OF  THE  CROWN  AND 

PLEAS. 

Certificale  under  10  4- 11  Vic.  clL 
15,  to  sheriff  to  admit  to  Umita.] — 1. 
Under  the  10  &  11  Vic.  eh.  15,  sec. 
5,  the  Court  will  not  direct  the  clerk  of 
the  Crown  and  Pleas  to  give  the  certi- 
ficate to  the  sheriff  to  admit  a  prisoner 
to  the  limits,  without  the  derk  is  first 
satisfied  that  notice  of  bail  for  that  pur- 
pose has  been  given  to  the  plaintiff  in 
the  action,  so  tiiat  he  might,  if  he  had 
chosen,  have  excepted  to  them  in  doe 
time,  before  justification.  Jitilb  v. 
James,  V.  U.  C*  R.  216. 


OOVOURO  HABBOB  COMPAlfT. 


cooNovrr. 
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5.]_2,  The 
bail-piece  need  not  set  out  the  writ  on 
which  the  defendant  has  been  arrested ; 
it  is  not  therefore  necessary  that  the 
certificate  of  the  clerk  of  the  Crown 
and  Fleasy  of  the  defendant  having  filed 
a  recognizance  of  bail,  (under  10  &  11 
Vic.  ch.  15,  sec.  5,)  should  state  the 
writ  on  which  the  defendant  has  been 
iirated.  White  v.  Peick  ei  oL^  vii. 
U.  C.  R.  1,  P.  C.  Draper,  J. 


CLERK  OF  THE  DIVISION 
COURT. 

See  Division  Court,  4, 5, 6. 


CLERK  OF  THE  PEACE. 

See  District  Council,  4,  5,  17,— 
Mandamus,  19. 

JV*o^  tnHtUd  to  fees  unauthorized 
bg  statute  J] — 1.  A  clerk  of  the  peace 
caimot  charge  fees  for  any  service,  for 
the  remuneration  of  which  no  provi- 
flOB  IS  made  by  the  statute  43  Geo.  III. 
eh«  11,  or  otherwise.  Askin  v.  Lon- 
itm  District  Coundl,  i.  U.  C.  R.  292. 

Salary  in  lieu  of  feesJ] — 2.  If  a 
derk  of  the  peace  accept  a  salary  in 
fieuofall  (eeSf  he  is  not  afterwards 
entitled  to  any  remuneration  except 
such  sal^.    lb. 


CLIENT. 
See  Attornst,  IV.  5, 6,  9. 


GOACHE& 
See  Carrier,  13, 14. 


COBOURG  HARBOR  COMPANY. 

Jfot  IMle  for  goods  left  on  the 
wharf  and  lost  J] — ^The  Cobourg  Har- 
bor Company  are  not  wharfingers, 
because  they  have  erected  piers  and 


wharves  according  to  their  eharter, 
and  are  not  therefore  responsible  for 
loss  or  damage  sustained  by  persona 
whose  goods  have  been  left  upon  their 
wharves  unstored.  Logan  v.  The  Co- 
bourg Harbor  Con^xmyf  iiL  U.  C.  R* 
55. 


COGNOVIT. 

See  Absconding  Debtor,  10«-<Bank-* 
rupt  etc.,  2, 3y  5. — Case  (Action 
ON  the),  5. — Esuo^PEL,  6.— -Exe- 
cution, 4. — Executor  etc.,  1. 8 ; 
III.  6. — ^Fraudulent  Deed  etc.,  5. 
Judgment,  2  to  13,  inclusive.-— 
Partners  etc.,  1, 2. — Principal 
AND  Surety,  4.  —  Usury,  4*— 
Witness,  1. 

May  be  taken  although  no  process 
issuedr-^rrest,'\ — 1.  A  cognovit  may 
be  taken  in  a  cstuse  although  no  pro- 
cess has  issued ;  and  a  defendant  who 
has  given  a  cognovit  without  process, 
with  a  stay  of  execution  to  a  certain 
day,  may  be  arrested  on  a  capias  ad 
respondendum  before  that  day  has  ar- 
rived, the  taking  of  the  cognovit  not 
depriving  the  plaintiff  of  his  usual 
remedies.  Waltofn  v.  Haywardy  ii.  0. 
S.  468. 

Cognovit  by  bail  under  misappre- 
hension— Stay  of  proceedings  upon 
affidavit  of  merits.^ — 2.  Where  one 
of  the  bail  to  the  sheriff  had,  in  conse- 
quence of  the  defendant's  leaving  the 
province,  and  under  an  apprehension 
that  he  would  not  return  to  defend  the 
cause,  given  a  cognovit  in  his  own  name 
to  the  plaintiff-^the  Court,  upon  an 
affidavit  of  merits,  stayed  the  proceed- 
inga  upon  the  cognovit.  Roberts  v. 
HasUtan,  Tay.  U.  C.  R.  35. 

Costs  in  such  a  case."} — 3.  Where 
the  defendant,  one  of  the  sheriff's  bail, 
had,  from  misapprehension,  given  the 
plaintiff  in  the  original  action  a  cogno- 
vit, and  had  moved  for  and  obtained  an 
I  order  to  stay  proceedings  upon  it  until 
I  the  action  against  the  principal  could 
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COGNOVIT. 


COGNOVIT. 


be  tried,  which  order  waB  conditioned 
**  upon  payment  of  all  costs  incurred 
by  proceedings  against  the  sheriff's 
bail" — ^the  Court  determined  that  the 
costs  of  the  proceedings  upon  the  cog- 
novit should  be  considered  as  such 
costs.  Hasleton  v.  BruTulige,  Tay. 
U.  C.  R.  105. 

Execution  by  debtor  in  custody.'] 
— 4.  Where  a  debtor  in  custody  exe- 
cutes a  cognovit^  it  is  not  necessary 
that  an  attorney  should  be  present  on 
his  behalf.  Lotfon  v.  Heatlicotey  Hil. 
Term,  7  Wm.  IV. 

Iruhrsing  of  attomey^s  name,'] — 5. 
The  fule  requiring  the  name  of  the 
attorney  to  be  indorsed  upon  a  cogno- 
T^t,  does  not  apply  where  an  attorney 
is  plaintiff.  McLean  v.  Gumming, 
Tay.  U.  C.  R.  240. 

6.  Where  a  blank  cognovit  with  the 
name  of  the  plaintiff's  attorney  indors- 
ed, was  executed  by  the  defendant,  but 
neither  the  attorney  nor  any  of  his 
clerks  were  present  at  the  execution, 
the  cognovit  was  set  aside  with  costs. 
Jones  V.  Barnes f  Trin.  Term,  7  Wm. 

IV. 

7.  Where  after  action  brought,  a 
confession  of  judgment  was  prepared 
by  the  plaintiff's  attorney,  and  sent  to 
the  plaintiff  at  his  request,  with  a  blank 
for  the  sum  for  which  the  confession 
was  to  be  given,  and  the  sum  was  filled 
in  by  the  plaintiff,  and  the  confession 
executed  by  the  defendant,  without  the 
attorney  or  any  of  his  clerks  being  pre- 
sent— itie  rule  of  Easter  Term,  9  Geo. 
rV.,  (requiring  the  intervention  of  a 
practising  attorney,  for  the  taking  of 
cognovits),  was  held  to  have  been  suf- 
ficiently complied  with .  Thompson  v. 
Skinck,  i.  U.  C.  R.  338,  P.  C.  Mc- 
I<ean,  J. 

8.  If  a  cognovit  be  prepared  by  an 
attorney  and  his  name  be  indorsed  on 
it  at  the  ^me  of  execution,  it  is  a  suffi- 
cient compliance  with  the  rule  of 
Court,  Easter  Term,  9  Greo.  IV.,  al- 
though the  cognovit  be  afterwards  exe- 
cuted in  the  plaintiff's  counting  house, 


when  liis  attorney  is  not  preoent. 
Clarkson  v.  Miller,  ii.  U.  C.  R.  96, 
P.  C.  Jones,  J. 

[In  deference  to  the  above  casesi  (ntimben 
7  &  8),  Mr.  Justice  SuUivan,  came  toJhe  same 
decision  in  PaUrwn  v.  8qitibre»  tt  aLf  \  Ch. 
Rep.  234|  though  the  learned  Judge  is  report- 
ed to  have  remarked,  "  that  if  be  had  to  decide 
the  point  in  the  first  instance,  he  should  Inve 
hesitated  in  coming  to  the  same  conclnaioD," 
as  in  those  two  cases.] 

As  additional  wcwt^y,]  — 9.  A 
plaintiff  giving  time  of  payment  to  the 
defendant,  by  accepting  several  prom- 
issory notes,  to  become  due  at  distant 
days,  may,  at  the  same  time,  as  an  ad- 
ditional  security,  take  a  cognovit  for 
the  whole  amount  of  his  debt,  with 
power  to 'issue  execution  thereon  at 
any  moment  in  his  discretion.  Parker 
et  al.  V.  Roberts,  iii.  U.  C.  R.  114<(: 

Restricted  by  verbal  agreement.^ — 
10.  A  verbal  agreement,  however, 
entered  into  between  the  parties  at  the 
time  of  the  cognovit  being  given,  re- 
stricting such  power,  will  be  acted  upon 
by  the  Court.     lb. 

11.  The  fact  that  none  of  the  notes 
had  become  due  at  the  time  of  the 
cognovit  being  put  in  force,  will  not 
affect  the  judgment  or  execution  on 
such  cognovit.     lb. 

Intituling.] — 12.  Where  the  plain- 
tiffs are  styled,  in  proceedings  taken 
upon  a  cognovit,  in  the  same  man. 
ner  as  they  are  named  in  the  cog- 
novit itself,  the  defendant  having  re- 
cognized the  plaintifis'  names  in  his 
cognovit,  cannot  object  that  the  chris- 
tian and  surnames  of  the  plaintiffs  have 
not  been  used  in  the  proceedings*    Ibm 

Fraudulent  against  heir,  given  by 
administrator.] — 13.  Where  an  a^ 
ministratrix  conveyed  lands  of  the  in- 
testate to  his  creditor,  and  gave  him  a 
cognovit  to  enable  him  to  sell  the  lands 
to  perfect  his  title,  without  taking  out 
an  execution  against  goods — ^the  Court 
set  aside  the  judgment  and  execution, 
as  collusive  against  the  heir.  Ward 
V.  M^Cormacky  Mich.  Term,  5  Vic. 
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GOBCHISSARIAT  DEPARTMENT. 
COIN. 

See  Currency. 


COMMISSION. 
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COLLATERAL  SECURITIES. 

See  Bills  of  Exchange  etc.,  VII. 
8,  9. — Cognovit,  9. — ^Debt,  4. — 
Deed,  II.  14. 


COLLECTOR  OF  CUSTOMS. 
See  Customs  Acts. 


COLLECTOR  OF  TAXES. 
Su  Bond,  I.  7  5  II.  22. 


COLLEGES. 

See  King's  College. 


COLLOQUIUM. 

Stfe  Libel  and  Slander,  IL  3 ;  III 

(1),  5. 


COLLUSION. 

See  Case,  5. — Ejectment,  V.  5,  9 ; 
VIII.  14. 


COLOR  IN  PLEADING. 
See  De  Injuiua,  2,  8. 


COMMENCEMENT  OF  ACTION. 

See  Bills  of  Exchange  etc.,  VIII. 
4-— Bond,  II.  4. — ^Evidence,  IV. 
5. 


COMBHSSARIAT  DEPARTMENT 
See  Ordnance  Department. 


COMMISSION  TO  EXAMINE 

WITNESSES. 

Return  under  the  hand  of  the  com' 
missioner,  sufficient — Affidavit  ofexe- 
cution,  before  whom  to  be  made*}-^!. 
The  return  of  a  commission  to  examine 
witnesses,  sent  to  a  foreign  country,  un- 
der 2  Geo.  IV.  ch.  1,  sees.  17  &  18, 
under  the  hand,  but  not  the  seal,  of  the 
commissioner,  is  sufficient;  and  the 
affidavit  of  the  execution  of  the  com- 
mission may  he  sworn  by  the  commis- 
sioner himself.  Beach  v.  Odell,  iv. 
0.  S.  8. 

Where  one  party  to  a  cause  obtains  a 
commission^  the  other  can  call  for  it 
at  tried,'] — 2,  Where  one  of  the  par- 
ties to  a  cause  obtains  a  commission  to 
examine  witnesses,  the  other  party  has 
a  right  to  call  for  it  and  make  use  of  it 
at  the  trial ;  and  Sembk,  that  an  order 
for  the  publication  may  be  obtained 
before  trial.  Gordon  v.  Fuller ^  Trin, 
Term,  6  &  7  Wm,  IV. 

Signature  and  seal  of  a  foreign 
magistrate  to  affidavit  of  executioHf 
genuine  without  proof  l-'-S,  The  sig. 
nature  and  seal  of  the  chief  magistrate 
of  a  town  in  a  foreign  countiy  to  an 
affidavit,  proving  the  due  execution  of 
a  commission  to  examine  witnesses, 
issued  from  the  Court  of  Queen'sBench, 
are  to  be  considered  genuine,  without 
further  proof.  Doe  dem,  Lemcine  v. 
Raymond,  Mich.  Term,  7  Wm.  IV. 

Motion  forJ] — 4.  A  motion  for  a 
commission  to  examine  witnesses  must 
be  supported  by  affidavit.  McJ^air  v. 
Sheldony  Tay.  U.  C.  R.  623. 

[And  the  affidavit  must  either  specify  the 
names  of  the  witnesses  proposed  to  be  exam- 
ined, or  in  some  other  way  describe  them. 
CkaUer  ▼.  JUcXeor,  1  M.  &  W.  201.] 

At  what  Stage  of  proceedings  Court 
will  order.'] — 5.  The  Court  will  not, 
under  the  provisions  of  the  provincial 
i^tatute  for  issuing  commissions  to  ex* 
amine  vtritnesses  about  to  leave  the 
province,  order  such  commission  be- 
fore declaration  filed.  Saunders  v. 
Playter,  Tay.  U.  C.  R.  40. 


ISO 


COMMISSION. 


COMMON  CO0NT8. 


Where  party  may  have  commission 
before  issue.]— 6.  A  party  may  have 
a  commission  to  examine  a  witness 
before  issue  joined,  upon  his  under- 
taking not  to  act  under  it  until  the 
case  is  at  issue,  Dougal  v.  Moodie, 
i.  U.  C.  R.  257. 

Evidence  under  commission  from 
foreign  country, "l — 7.  If  a  witness  be 
examined  under  a  commission  in  a  for- 
eign country,  it  is  not  necessary  at  the 
trial  to  prove  that  he  is  still  without 
the  juriadiction  of  the  court.  Watson 
V.  Lee^  Hil.  Term,  5  Vic. 

Execution  of-^By  whom  to  he  certi- 
fed^  the  chief  magistrate  being  plain- 
tiff*']— 8.  Where  the  mayor  or  chief 
magistrate  of  a  place  to  which  a  com- 
mission for  the  examination  of  wit- 
nesses is  sent,  is  himself  the  plaintiff, 
the  due  taking  of  the  commission  may 
be  certified  by  the  person  next  in  rank 
in  the  magistracy.  Thompson  et  al, 
V.  CummingSy  HU.  Term,  i  Vic. 

Objections  to  regularity  off  not 
raised  at  ft^'a/.]— 9.  Where  a  com- 
xnission  to  examine  witnesses  was  put 
in  at  the  trial,  and  an  objection  was 
taken  as  to  its  regularity  in  the  form  of 
the  return,  the  Court  would  not  oil  ar- 
gument allow  another  objection,  which 
would  have  been  fatal  if  urged  at  the 
trial,  to  be  brought  up.  Uibbert  v. 
Johnston^  Hil.  Term,  6  Vic, 

Affidavit  of  due  taking,'] —  10. 
Sembk:  That  an  affidavit  stating  that 
the  commission  was  duly  taken,  and  not 
that  the  evidence  was  duly  taken  in 
accordance  with  the  literal  wording  of 
the  statute,  will  nevertheless  entitle 
the  commission  to  be  read.  McLeod 
V.  Torrance f  iii.  U.  C.  B.  146. 

Intituling  of  affidamt."] — 11.  Sem^ 
ble  also,  the  affidavit  need  not  be  inti- 
tuled in  the  cause.    Ib» 

12.  The  affidavit  of  the  due  taking 
of  a  conmiission  to  examine  witnesses, 
though  not  intituled  in  the  court  or  in 
the  cause,  is  nevertheless,  when  an- 
nexed to  the  commission  under  the 
seal  of  the  commissionen  and  refers 


ring  to  it,  a  sufficient  affidavit  of  the 
due  taking  of  the  commission.  Doe 
dem.  Park  et  al,  v.  Henderson,  vii.  U. 
C.  R.  182. 

Return — *^ffidavit  of  executionJ\ — 
13.  Where  the  due  taking  of  evidence 
given  abroad  under  a  commiasioii  is 
sworn  to  by  A.  before  B.,  who  certi- 
fies at  the  foot  of  the  affidavit  that  he 
is  <<  police  judge"  of  a  certain  town  in 
the  State  of  Kentucky  ;  that  A.  is  a 
person  well  known  to  him,  and  that 
he  deposed  before  him  to  the  truth  of 
the  matters  stated  above,  and  who 
signs  the  certificate  with  a  scroll  O.  in 
the  place  of  a  seal,  adding  that  he  has 
no  corporate  seal:  Held  per  Cur., 
upon  an  objection  to  the  commission, 
that  it  could  not  be  read  because  the 
affidavit  of  due  execudon  was  not  suIh' 
scribed  by  the  deponent,  and  because 
there  was  no  proof  of  the  authority  of 
the  person  who  administered  the  oath 
and  no  seal  attached  to  his  name- 
that  the  commission  was  duly  executed 
and  might  be  read.  Passmare  v.  HoT" 
risy  iv.  U.  C.  R.  344. 


COMMISSIONERS. 

S'e^BoUNDART  LlN£  GoMMISSIOI^RS. 

Indian  Lands. — ^MmLAND  Dis- 
trict Turnpike  Trust. — ^Princi- 
pal AND  Agent,  1.~-St.  Law- 
rence Canal. 


COMMITMENT. 

See  Arrest,   IY.   8,  10. — ^Magis- 
trates, 2, 3,  5, 6. — Y(axblaixt. 


COMMON  COUNTS. 

See  Account  STATSDd — ^Altera- 
tion.—Case  (Action  on  the),  2. 
District  Council,  7. — Master 
AND  Servant,  4. — ^Monet  had 

AND   received. — ^MoNST  PaIDw — 

Work  arb  Labor. 


FaUure&n  special  eownts*] — 1*  A 


COMMON  SCHOOLS. 


COMMON  SCHOOLS* 


ISl 


plaintiff  who  fails  on  the  special  counts 
of  his  declaration  will  not  be  allowed 
aflerwards  to  resort  to  the  common 
counts.  Holden  v.  McCarthy ^  Easter 
Term,  7  Wm.  IV. 

Failure  in  recovery  on  special  agree* 
nent,'] — 2.  When  a  plaintiff  fails  to 
recover  upon  a  special  agreement  still 
open  and  executory,  and  fails  from  not 
having  made  a  legal  demand  upon  the 
defendant  to  do  the  work  agreed  upon, 
he  cannot  af\er  such  failure,  be  allowed 
to  recover  upon  the  common  counts. 
Doums  V.  Macnamaray  v.  U.  C.  R. 
333. 

Liability  of  party  on  common  counts 
f(Ao90  name  does  not  appear  on  a  bUl.'] 
—3.  The  party  discounting  a  bill 
has,  in  general,  no  recourse  whatever 
upon  the  person  from  whom  he  has 
t^en  the  bill,  when  the  latter  has  not 
in  any  way  made  himself  a  party 
to  the  bill ;  peculiar  circumstances, 
however,  may  render  a  party  whose 
name  does  not  appear  on  the  bill  liable 
to  the  holder,  on  the  common  counts ; 
and  it  was  held  that  the  evidence  in 
this  case  warranted  a  recovery  against 
such  party  upon  the  common  counts 
for  money  had  and  received.  Ross  et 
d.  V.  Codd,  vii.  U.  C.  R.  64. 


COMMON  schools: 

See  Amendment,  II.  34. — District 
Council,  15. — ^Division  Court,  1. 
PuADiNG,  I.  4 ;  II.  38 ;  \g[.  1. 

Agreement  by  trustees  with  teadter,'] 
"-1.  Under  the  common  school  act, 
7  Vic.  ch.  29,  the  trustees  of  any  school 
district  might  make  a  valid  agreement 
with  the  teacher  of  the  school  for  the 
district,  to  give  him  the  whole  allow- 
ance appropriated  for  such  school  dis- 
trict for  the  year  when  that  act  came 
intojbrce,  if  the  teacher  served  for 
three  months.  Darby  v.  EarL  iii.  U. 
C.  R.  6. 

FarHes   to  sue  for  a   trespass — 


Master  or  trustees.^ — 2.  Under  the 
44th  section  of  the  7  Vic.  ch.  29,  the 
trustees  of  the  school,  (and  not  the 
school  master),  should  be  made  the 
plaintiffs  in  an  action  for  a  trespass  to 
the  school  house,  unless,  at  least,  it  can 
be  shewn  that  the  trustees  have  given 
the  school  master  a  particular  interest 
in  the  building  beyond  the  mere  liberty 
of  occupying  it  during  the  day  for  the 
purpose  of  teaching.  Monaghan  v. 
Ferguson  et  al.  iii.  U.  G.  R.  484. 

County  superintendent  signing  a 
contract  vxitk  a  teacher  not  a  contract^ 
ing  partyJ] — 3.  A  county  superin- 
tendent of  common  schools  signing,  to- 
gether with  trustees,  a  contract  with  a 
teacher,  will  be  considered  to  have 
signed  the  same  only  as  approving  of 
the  appointment,  and  in  pursuance  of 
the  direction  of  the  statute,  and  not  as 
a  party  contracting  with  the  teacher. 
Campbell  v.  EUioU  et  al.,  iii.  U.  C. 
R.  241. 

Breach  cf  agreement  to  furnish 
fuel  to  a  teacher — Action — Pleadings 
— Averment  of  request,  time,  and 
place — Personal  liability.'] — 4.  The 
plaintiff*  charged  the  defendants  upon  a 
special  agreement  stated  to  have  been 
made  by  them  as  trustees,  to  furnish 
with  fuel  wnen  required  the  plaintiff*,' 
a  school  teacher,  under  the  act  9  Vic* 
ch.  20.  To  this  declaration  the  de- 
fendants demurred  upon  two  grounds : 
Ist,  because  no  request  with  time  and 
place  had  been  laid  in  the  declaration 
to  furnish  the  fuel ;  2nd,  because  the 
defendants  having  made  the  agreement 
stated  in  the  declaration  in  their  cor- 
porate  capacity,  were  not  liable  as  in- 
dividuals, but  had  been  so  chained  in 
the  declaration.  JETe^,  dedaration  bad 
upon  both  grounds.  Anderson  v. 
Vansittart  et  al.,  v.  U.  C.  R.  335. 

School  trustees  not  personally  liable 
on  their  contract,'] — 5.  School  trustees 
acting  under  the  statute  9  Vic.  ch.  20, 
cannot  be  sued  as  individuals  upon 
any  contract  made  by  them  under  the 
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Statute  as  trustees.   Sherif  v.  Patter- 
son et  al.,  V.  U.  C.  R.  620. 

Action  by  teacher  against  trustees 
— Averment  of  agreement^Carparate 
seal,"] — 6.  In  an  action  of  assumpsit 
brought  by  a  teacher  against  the  school 
trustees  appointed  by  the  act  9  Vic. 
eh.  20y  setting  out  a  special  agreement 
to  retain  the  plaintiff  in  the  employ- 
ment of  a  teacher  for  one  year,  from 
Sec.,  at  a  certain  salary  &c. ;  and  also 
on  a  special  action  on  the  case,  founded 
upon  a  parol  agreement,  brought  by  the 
teacher  under  the  same  statute,  for 
wrongfully,  and  without  cause,  turning 
the  plaintiff  away,  and  preventing  him 
thereby  from  earning  his  salary :  Held, 
that  the  declaration  in  both  cases  was 
bad  in  not  averring  the  agreement 
to  have  been  made  with  the  defen- 
dants by  their  corporate  seal  Quinn 
V.  The  School  Trustees,  vii.  U.  C.  K. 
130. 

Teadier — Payment —  Mandamus 
or  special  action.'] — 7.  If  the  school 
trustees  appointed  under  the  act  9  Vic. 
ch.  20,  decline  to  sign  the  order  upon 
the  superintendent  for  the  payment  of 
the  teacher's  money,  as  provided  for 
by  the  act,  they  may  be  proceeded 
against  by  mandamus,  or  perhaps  they 
may  be  sued  in  a  special  action  for  not 
making  the  order ;  but  they  cannot  be 
sued  in  an  action  for  the  money,  as 
that  is  not  in  their  hands.     lb. 

Trusteesfinding  hoard  and  lodging 
for  teacher. y^S.  SenUde:  That  the 
school  trustees  have  no  power  under 
the  act  to  make  an  agreement  for  pro- 
viding the  teacher  with  board  and 
lodging,    lb. 

Powers  of  superintendent.']  —  9. 
A  township  superintendent  of  common 
schools,  appointed  under  the  act  7  Vic. 
ch.  29,  since  repealed  by  the  act  9 
Vic.  ch.  20,  sec.  4<5,  has  no  legal  au- 
thority to  sue  the  collector  of  the 
township  for  moneys  received  by  him, 
not  in  the  nature  of  penalties.  Shir- 
ley  v.  Hope,  iv.  U.  G.  R.  240. 


COMPANIES. 

See  Bank  of  BRmsH  North  Amer- 
ica.— Bank  OF  Upper  Canada. — 
Bills  of  Exchange  etc.,  II.  8. — 
Board  of  Works. — Building  So. 
cieties.  —  Canada  Company. — 
Cobourg  Harbor  Company. — 
Corporation,  passim. — District 
Council.  —  Gas  Companies.  — 
Joint  Stock  Company. — Kuigs- 
ton  Marine  Railway  Company. 
Midland  District  Turnpike 
Trust. — Nugara  Harbor  and 
Dock  Company. — Ordnance  Db- 
partment. — port  burwell iluu 
BOR  Company.  —  Port  Credit 
Harbor  Company. — ^Rideau  Ca- 
nal.— St.  Lawrence  Canai*. — 
Toronto  and  Lake  Huron  Rail- 
road Company. — ^Welland  Ca. 

NAL. 


comperuit  ad  diem. 

See  Bail,  HI.  13. 


COMPOSITION. 

Evidence  to  support  plea  of.] — To 
an  action  on  a  note  brought  by  the 
indorser  against  the  maker,  the  defen- 
dant  pleaded  that  while  A.  was  the 
holder  of  the  note  he  compounded 
by  a  general  agreement  with  him,  (A.) 
and  all  his  other  creditors  at  10^. 
in  the  £.,  which  composition  was  af- 
terwards paid  to  A.  in  satisfaction 
of  the  note  and  accepted,  and  that  the 
note  was  indorsed  to  the  plaintiff  after 
it  became  due.  Issue  was  taken  on 
the  plea  by  the  replication  de  injuria, 
and  the  evidence  at  the  trial  was  not 
a  general  agreement  of  the  defendant's 
creditors  to  accept  a  composition  of 
10s.  as  pleaded,  but  merely  the  fact 
that  the  defendant  having  become  in* 
solvent  had  paid  to  some  of  his  ove. 
ditors  one  rate  in  the  pound,  and  to 
other  creditors  another  rate:  Heldy 
that  the  evidence  did  not  support  the 
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plea,  and  that  a  verdict  on  the  leave 
reserved  should  be  entered  for  the 
plaintifil  Forster  v.  BeUes  et  cU.,  v. 
U.  C.  IL  599. 


COMPUTATION. 

i.  or  konibs  on  bsfbrencb  to  the 
Master. 

See  Attornet,  IV.  4. — Bills  op 
Exchange  etc,  Vlll.  6. — ^Inter- 
est, 2. — ^Practice,  II.  8* 

n.  Or  TIME  IN  DIFFERENT  PROCEED- 
INGS. 

See  Attorney,  III.  1. — Notice  of 
Action,  14<. — ^Notiob  ofTriaLi  5. 
PracticBi  I.  15. 


CONDITION- 
See  Bond. 

» 

CONDITIONAL  LIMITATION. 
See  £state,  5« 


CONDITIONS  OP  SALE. 
See  Auction,  1, 3,  6. 


CONDITIONS  PRECEDENT. 

See  Bond,  I.  3, 6. — Covenant,!. 4. 
Payment,  7. — ^Pleading,  II.  16. 
Stay  of  Proceedings,  2. 


CONFESSION  AND  AVOID- 
ANCE. 

See  Pleading,  IV. 


CONSENT  BULE. 
See  EntCTMBNT,  IV. 


CONSIDERATION. 

See  Agreement,  1. 2. — ^Assumpsit, 
I.  12, 13, 14, 15 ;  IL  1.— Bills  of 
Exchange  etc.,  I.  5 ;  VI. — Con- 
tract, 2. —  Corporation,-  5.— 
Debt,  4. — ^Ejectment,  VIII.  15. 
Fraudulent  Deed  etc.,  passim. 
Goods  Sold,  9. — Guarantee,  3, 
4. — Lease,  II.  3,4. — ^Money  had 
AND  received,  6. — Onus  Proban- 
Di,  7. — ^Pleading,  II,  42,  43, 44. — 
Stock  Notes,  1, 2. — ^Verdict,  10. 
Witness,  16. 


CONSOLIDATING  ACTIONS. 

The  Court  granted  a  rule  for  con- 
solidating several  actions  brought  on  a 
bond  to  a  sheriff  for  the  gaol  limits. 
Leovuxrd  v.  MeriU^  Dra.  Rep.  199. 


CONSPIRACY. 
See  Case  (Action  on  the),  8. 


CONSTABLE. 

Necess^  of  inserting  in  the  mar- 
gin of  his  plea,  "  by  5to<M^e."]— 1. 
A  defendant  sued  in  trespass  for  false 
arrest,  and  intending  to  uige  in  bis  de- 
fence that  he  arrested  as  a  constable, 
and  that  the  action  against  him  was 
brought  in  a  wrong  county,  will  not 
be  entitled  to  do  so  if  he  has  omitted 
to  insert  in  the  margin  of  his  plea 
''by  statute,"  unless  the  Court  can 
say  upon  the  facts  proved  at  the  close 
of  the  plaintiff's  case,  that  the  defen- 
dant was  acting  as  a  constable.  Brawn 
V.  Shea,  v.  U.  C.  R.  141. 

Acting  foUhout  authority  in  a  cipil 
proceeding.'] — 2.  Semble:  That  a 
constable  in  a  civil  proceeding  has  no 
color  or  pretence  for  acting  without 
authority  specially  given  by  some  pro- 
cess.    jS. 

3.  Qiuerei  Is  an  attachment  of 
privilege  within  the  ninth  clause  of 
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2  Geo.  IV. ch.  1  ?  and  Qtuere :  Would 
this  doubt,  or  the  want  of  an  affidavit 
being  annexed  to  a  bailable  process, 
prevent  the  defendant,  a  constable, 
from  having  the  benefit  of  the  21  Jac. 
I,  on  the  point  of  venue  above  men- 
tioned]   Id, 

Duty  off  on  making  arrest."] — i. 
A  constable  who  arrests  under  a  com. 
missioner's  writ  may  refuse  to  take 
bail,  and  if  he  do  take  bail,  the  sheriff 
may  reject  them,  as  the  constable's 
duty  under  such  a  writ  is  only  to  de- 
liver the  defendant  to  the  sheriff;  but 
if  the  sheriff  accept  the  bail,  the  bond 
18  good.  Price  v.  Sullivan  et  al.^ 
Hil.  Term,  7  Vic. 

Arrest  by,  under  cofwnusdoner^s 
fcrit,  when  legal.] — 5.  An  arrest  by 
a  constable  on  mesne  process  directed 
to  the  sheriff,  is  not  legal  by  the  act  2 
Geo.  IV.  ch.  1,  sec*  9,  unless  the  affi. 
davit  of  debt  be  annexed  to  the  pro- 
cess. Ross  et  al.  v.  Webster,  v.  U. 
C.  R.  570. 

Duty  of  constable  after  arrest  on 
stu^icritJ] — 6.  Semble:  That  a  con- 
stable may  legally  allow  a  debtor  whom 
he  has  arrested  to  go  at  large,  so  long 
as  he  aflerwards,  and  before  the  return 
of  the  writ,  deliver  him  to  the  sheriff. 
2b. 


CONTINUANCE  OF  WHITS. 
See  Process,  5. 


CONSUMERS'  GAS  COMPANY. 
See  Gas  Companies. 


CONTEMPT. 

See  Arbitration  and  Award,  VI 
(1),  passim. — Attachment,  I. ; 
ill.  2.— Escape,  11,  12,  13,  14, 
15. — Limits,  1. 1. — Magistrates, 
2,  3,  4. — Parliament,  1. — Sher- 
iff^ I.  18 ;  II.  passim. — Subpcbna, 
2, 3.— Warrant,  3, 4. 


CONTINUANCE  ROLL. 
See  Evidence,  IV.  1. 


CONTRACT. 

See  Agreement.  —  Assumpsit.  — 
Common  Schools,  1,  3,  8. — Cor. 
poration,  4,  6,  7,  11.-^Debt,  4. 
District  Council,  3,  11. — ^Dis- 
trict Court,  7,  9.-^Evidence, 
I.  4j  ;  VIII.  5. — Executor  etc.,  I. 
11.— ^Frauds  (Statute  op),  I.  2, 
3, 4,  5,  6. — ^MoNEY  had  and  re- 
ceived, 7,  11,  14. — Ordnance 
Department. — Sunday. 


CONTINGENT  REMAINDER. 
See  Estate,  5,  9. 


I^odtection  of  when  necessary.] — 
1.  Where  there  was  a  written  contract 
fixing  the  price  of  certain  work :  Heldf 
that  in  an  action  to  recover  compensa- 
tion for  such  work,  the  contract  must 
be  produced.  Wallace  v.  Mason^ 
Easter  Term,  6  Wm.  IV. 

Joint  contract — Statute  of  Limited 
tions.] — 2,  Where  in  consideration  of 
the  sale  of  a  vessel  to  A.,  B.  joined 
with  him  in  an  agreement  to  deliver 
lumber :  Held^  that  this  was  a  joint 
contract,  although  B.  was  only  a  surety, 
and  that  it  was  not  therefore  necessary 
that  the  consideration  should  appear 
on  the  face  of  the  agreement ;  and  that 
the  promise  of  A.  was  sufficient  to 
take  the  case  out  of  the  Statute  of 
Limitations  as  against  B.  Thompson 
et  al,  V.  CumndngSj  Mich.  Term,  4 
Vic. 

Misrepresentation^  —  3.  Qtuxre  : 
Can  a  misrepresentation  avoid  a  con- 
tract, without  its  being  fraudulently 
made  t  Lacey  v.  Spencer,  iii.  U.  C* 
R.  169. 

Evidence — Joint  contractors,]-^~4f. 
The  plaintiff  proceeding  upon  a  note 
against  several  defendants  as  joint  cod- 
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tracton,  chargeable  on  the  same  con- 
txact  and  in  ihe  same  capacity,  must 
prove  a  case  against  all  of  them.  Si/- 
ton  V.  McCabeet  al.^  v.  U.  G.  R.  394. 

Deviation — Implied  approval.'] — 
5.  Where  the  defendant  had  ordered 
the  plaintiflfs  to  make  for  him  some 
iron  castings  of  a  specified  thickness 
for  a  shop  front,  and  the  plaiiitifTs 
made  them  much  thicker  than  the 
order ;  butthe  defendant,  notwithstand- 
ing, allowed  them  to  be  put  up  in  the 
building  for  which  they  had  been  made, 
without  objection ;  the  plaintiffs,  at 
Nisi  Prius,  obtained  a  verdict  for  their 
full  value — ^the  Court  refused  to  grant 
a  new  tnal.  Grood  et  al.  v.  Harper, 
in.  U.  C.  R.  67. 

Construction  of  contract — Devia- 
Hon.'] — 6.  The  defendants  are  taken 
hj  the  plaintiff*  to  a  quantity  of  timber 
already  made  upon  the  ground ;  haviqg 
seen  the  timber  they  contract  with  the 
plaintifftodraw  it  out,  and  well  and 
truly  to  deliver  it  to  the  plaintiff*  on  a 
bank  of  a  river :  Held,  that  the  timber 
cut  in  two  by  the  defendants  to  suit 
their  convenience,  and  without  the 
permission  of  the  plaintiff*,  and  drawn 
out  to  the  river  in  that  altered  state, 
was  not  a  delivery  within  the  mean- 
ing of  the  contract.  Reynolds  v.  Shu- 
tcreta/.,iii.  U.  C.  R.377. 

Sale  of  taaids^Deceit — Statute  of 
ProtM^i.J— 7.  Before  the  defendant 
can  be  charged  with  deceit  in  a  con- 
tract, he  must  be  shewn  to  have  enter. 
ed  into  a  contract  such  as  is  required 
by  the  Statute  of  Frauds,  and  to  have 
eleady  practised  or  intended  the  de- 
ceit alleged  against  him.  Irving  v. 
Men/gold,  ui.  U.  C.  R.  272. 

Extra  work,] — 8.  Quare:  As  to 
what  is  extra  work  under  a  contract, 
and  extra  tcork  beside  a  contract  1 
Bdtduv  V.  The  Bank  ofMontreal,iy. 
U.  C.  1 459. 

9.  Heldf  that  under  the  agreemoit 
ftad  facts  proved,  (as  given  in.  the  re- 
port), the  extra  wink  claimed  for  by 


the  plaintiff*,  must  be  considered  not 
extra  work  done  under  thetsontract  as 
part  of  the  original  undertaking,  but  as 
work  done  under  a  subsequent  new 
agreement,  wholly  deviating  from  the 
former  contract,  and  which  could  not« 
be,  in  any  sense,  regarded  as  work  done 
upon'the  terms  of  the  original  contract, 
either  as  to  time  or  mode  of  payment ; 
and  that  the  plaintiff*  might  recover  for 
such  work  under  the  account  stated. 
Watson  V.  O'Beirne,  vii,  U.  C,  R.  345. 

Construction  of  contract  as  to  lia- 
bility  of  parties.] — 10.  A.  contracts 
with  a  company  to  make  a  highway-^- 
B.  becomes  security  to  the  company 
for  the  fulfilment  of  A.'s  contract. — 

A.  then  employs  C.  to  cut  out  certain 
timber  for  him,  at  a  stipulated  price. — 
A.,  while  C.  is  engaged  in  cutting  out 
the  timber,  fails  in  his  contract  with 
the  company. — B.,  the  surety,  upon 
A.'s  failure,  tells  C.  to  go  on  with  his 
work  and  he  will  see  him  paid. — Upon 
completing  his  work,  C.  sues  A.  and 

B.  jointiy :  Held,  that  under  these  facts 
there  was  no  joint  contract  by  A.  and 
B.  with  C,  but  that  A.  was  primarily 
liable  on  his  contract,  and  B.  secon- 
darily liable  as  a  guarantee.  Nichols 
V.  King  et  al.,  v.  U.  C.  R.  324. 

Whether  a  party  contracting  is  lia* 
Ue  personally,  or  as  representing  a 
company.] — 11.  The  plaintiff*  sued  the 
defendant  for  lumber  furnished  on  the 
occasion  of  the  Provincial  Agricultural 
Society's  meeting  at  Hamilton. — ^The 
defence  was,  that  the  Society,  which 
was  an  incorporated  body,  was  liable, 
and  not  the  defendant  personally.  The 
leariied  judge  at  the  trial  lefl  it  to  the 
jury  to  find  upon  the  evidence  whether 
the  defendant  had  contracted  with 
the  plaintiff*  personally,  or  as  one  of  a 
committee  of  gentiemen  who  undertook 
to  superintend — ^b  either  of  which 
events,  he  held  him  to  be  personally 
liable ;  but  the  jury  were  told,  that  if 
he  contracted  only  as  representing,  or 
on  behalf  of  the  corporation,  that  then 
he  would  not  be  personaUy  liable: 
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Hddj  on  motion  for  a  new  trial,  the 
verdict  being  for  the  plaintiff,  that  the 
ruling  of  the  learned  judge  at  the  trial 
was  correct.  Simpson  v.  Carry  v.  U. 
C.  R.  326. 

Contrajctforvxjrk  at.  a  fioced  sum — 
Subsequent  agreement  to  take  note 
therefor,'] — 12.  Where  a  plaintiff  con- 
tracts to  receive  for  work  done,  at  its 
completiony  a  certain  sum  of  money, 
and  then  agrees  to  accept  from  the  de- 
fendant the  promissory  note  of  B.  for 
the  sum,  if  the  note  be  not  delivered 
he  may  sue  for  the  money.  Fisher 
V.  Ferris,  vi.  U.  C.  R.  534. 

Tender  of  rwte,'} — 13.  If  the  note 
be  not  tendered  at  the  time  specified, 
a  subsequent  tender  of  the  note  and 
refusal  will  be  no  defence  to  such  an 
action.    lb. 

Lumber  trade — iMbUity  of  par- 
ties,"] — 14.  A.  was  cutting  timber  on 
B.'s  land.— B.  refused  to  allow  him  to 
cut  it,  unless  C,  the  party  who  was  to 
get  the  timber  when  cut,  should  be- 
come answerable  to  A.  for  it. — C. 
agreed  to  become  so,  and' A.  was  per- 
mitted by  6.  to  take  away  the  timber. 
It  was  further  agreed  between  6.  and 
C,  that  upon  the  timber  being  passed 
at  Bytown  free  from  duties  to  the 
government— that  is,  passed  as  private 
timber — B.  should  be  paid  by  C  the 
price  the  government  would  have  paid 
for  it  had  it  been  crown  timber :  Held, 
that  upon  this  veibal  agreement,  B. 
could  sue  C.  upon  the  common  count 
for  goods  sold  and  delivered,  when  the 
time  arrived  for  passing  the  timber 
through  Bytown.  ^n^  o^,  that  upon 
a  sale  of  the  timber  at  Quebec,  C. 
might  be  liable  to  B.  on  the  common 
count  for  money  had  and  received. 
MoNob  V.  McGiUy  vi.  U.  C.  R.  142. 
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Astrnnpsitr— Remedy  oftme  ofsev^ 
eral  defendants,  who  has  paid  the 
vkoU  debt.} — 1.    One  of  several  de- 


fendants, in  assumpsit,  who  has  paid 
the  whole  amount  of  the  damages 
under  an  execution,  is  entitled  to  re- 
cover contribution  from  the  other  de- 
fendants ;  and  in  an  action  for  such 
contribution,  the  regularity  of  the  judg- 
ment in  the  original  action  cannot  be 
questioned ;  and  it  is  not  necessary  to 
shew  any  notice  of  execution,  nor  de- 
mand of  the  money,  before  action 
brought.  Woodruff  V.  Glassfordy  iv. 
0.  S.  155. 

Award  agadnst  ttoo — Hemedy  of 
the  one  paying  t?ieta?iole,'] — 2.  When 
an  award  directs  two  parties  to  pay 
each  a  certain  sum  of  money  to  a 
builder,  and  one  is  obliged  to  pay  the 
whole  from  a  refusal  by  the  other  to 
pay  his  share,  the  party  so  paying  can 
compel  contribution  by  suing  the  other 
in  covenant  for  non-performance  of  the 
award.  Allen  v.  Coy,  vii.  U.  C.  R. 
M9. 


CONVICTION. 

See  Appeal,  1. — Indun  Lands,  1; — 
Magistrates,  13. — ^Warkant. 


For  selling  spirituous  liquors  vnth- 
out  license^ — 1.  A  conviction  under 
40  Geo.  HI.  chapter  4,  for  selling 
spirituous  liquors  without  hceose,  was 
quashed,  because  the  information  sta- 
ted that  <<  the  defendant  was  in  the 
habit  of  selling  spirituous  liquors  with- 
out license,"  without  chai^'ng  any 
special  offence,  and  not  shewing  time 
or  place,  nor  that  the  liquors  Were  sold 
by  retail ;  and  also,  because  the  convic- 
tion directed  the  defendant  to  pay  the 
costs  of  the  execution,  without  speci- 
fying the  amount.  Rex  v.  Ferguson^ 
iu.  O.  S.  220. 

When  a  defence  to  an  action  of 
trespass.'] — 2*  A  conviction,  bad  upon 
the  face  of  it,  although  not  quashed : 
Held,  not  to  be  a  sufficient  defence  to 
an  action  of  trespass.  Briggsv,  Sfpils* 
bury,  Tay.  U.  G.  B.  608. 

[Sst  JMmmt.  RM,  8y  iafia.] 
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Amendment.']'-^,  A  cotiidctioni 
substantially  defective,  cannot  be  amen- 
ded.  Regina  v.  JZoss,  Hil.  Tenn,  3 
Vic. 

Under  by-law.']-^*  A  convictioni 
under  a  by-law  must  shew  the  by-law, 
that  the  Court  may  judge  of  its  suffi- 
ciency.    i&.,  Mich.  Term,  3  Vic. 

ChftmcHonfor  uniawfully  recewh 
ing  tolls — Informalittes,'} — 5.  The 
follownig  conviction  before  magistrates, 
<<  for  that  the  defendant  did, 'at,  Sec, 
on  or  about  the  first  day  of  December, 
and  upon  other  days  and  times  before 
and  since,  take  and  receive  toll  from 
the  informant,  at  toll  gate  No.  3,  situ- 
ate on  the  macadamized  road  between 
HamUton  and  Brantford,  in  said  dis- 
trict, unlawfully  and  improp^ly,  the 
nid  gate  not  being  in  a  situation  or  lo- 
cality authorized  by  law,"  being  moved 
into  the  Court  of  Queen's  Bench  by 
certiorari,  was  hbld  bad,  in  not  shew- 
ing that  the  defendant  was  summoned 
or  was  heard,  and  in  not  setting  out 
the  evidence,  or  stating  that  any  com- 
plaint was  made,  or  evidence  given  by 
any  one  on  oath,  in  not  stating  how 
much  toU  was  taken,  and  in  not  shew- 
ing in  what  respect  the  taking  of  toll 
was  unlawful.  Regina  v.  Brown,  iv. 
U.  C.  R.  147. 

[See  ease  9,  iofra.] 

For  selling  spirituous  liquor%  by 
retaily  unthout  license.'] — 6.  Heldy 
that  the  following  conviction  for  selling 
spirituous  liquors  by  retail,  contrary  to 
the  law,  '<  that  A.  of,  &c.,  merchant 
and  shop-keepei^  did,  within  the  space 
of  six  calendar  months  now  last  past, 
in  the  year  aforesaid  at,  &c.,  yend  and 
sdl  a  certain  quantity  of  spirituous 
liquors  in  less  quantity  than  one  quart, 
to  wit,  one  pint,  &c.,  without  license 
for  that  purpose  previously  obtained, 
contrary  to  the  form  of  the  statute  in 
BQch  case  made  and  provided,"  was 
had  in  substance,  in  leaving  it  doubtful 
under  which  of  the  statutes  (40  Geo. 
in.  ch.  4, 4  Wm.  IV.  ch.  18, 4  Geo. 
iV.  ch*.  19),  and  for  what  offence  the 


conviction  was  made.  Wilson  v.  Gra/y 
bid  et  cd.y  v.  U.  C.  R.  227. 

If  first  defective  J  justices  may  file  a 
second.] — ^7.  Senible :  That  alter  the 
first  conviction  has  been  returned  to 
the  Quarter  Sessions  and  filed,  the 
justice,  if  he  think  it  defective,  may 
file  a  second.    lb. 

Magistrates  justifying,  mustjus' 
tify  under  a  legal  conviction,  Ac.] — 
8.  A  magistrate,  in  order  to  nave  a 
good  justification  under  a  conviction 
and  warrant,  must  give  in  evidence  a 
conviction  not  illegal  on  the  face  of  it, 
and  a  warrant  of  distress  supported  by 
that  conviction,  and  not  on  the  face  of 
it  an  illegal  warrant :  Held,  therefore, 
that  a  magistrate's  conviction,  *<for 
wilfully  damaging,  spoiling  and  carry- 
ing away  six  bushels  of  apples  of  the 
the  raid  Rogers,'  "  did  not  support  a 
wamint  which  recited  ^  that  whereaa 
judgment  was  given  against  Jonathan 
Eastman,  of,  &c.,  in  a  suit,  Rogers 
V.  Eastman,  for  a  misdemeanor,  in 
taking  apples  by  force  and  violence 
off  and  from  the  premises  of  the  said 
Rogers,  &c.;  these  are  therefore  to 
authorise,  A^c.;"  and  also,  that  neither 
the  conviction  nor  the  warrant  con- 
tained a  statement  for  an  offence  for 
which  such  a  conviction  could  take 

Slace.    EaMman  v.  Reid,  vi.  U.  C. 
\.  611. 

Omissions  which  render  a  convic- 
tionbad.] — 9.  ITe^,  that  a  conviction 
was  bad  in  omitting — Ist,  any  state- 
ment of  the  information ;  2n(Uy,  the 
summons  and  appearance,  or  default 
of  the  accused;  3rdly,  his  plea,  deny- 
ing or  confessing ;  4thly,  the  evidence. 
Also,  in  not  shewing  that  any  toll  was 
claimed,  or  what  toU,  or  how  imposed, 
by  reason  of  the  completion  of  the 
road  or  any  part  of  it.  Also,  because 
it  did  not  appear  therein  that  the  de- 
fendant had  proceeded  on  the  road 
with  any  carriage  or  animal  liable  ta 
pay  toll,  and  after  turning  out  of  the 
road  had  returned  to  or  re-entered  it 
with  such  carriage  or  animal  beyond  a 


128 


CORFORATlOir. 


CORPORATION. 


toll-gate  without  paying  toll,  whereby 
payment  was  evaded. — Regina  v. 
HaM^stecuff  vii.  U.  G.  R.  9. 


CO-PARCENERS. 
See  Account  (Action  of),  3. 


CORNWALL  CANAL. 
See  Arbitration  &  Award,IV(S),7. 


CORONER. 

See  JuRT,  10. 

Poundage^ — ^A  coroner  is  not  en- 
titled to  poundage  on  an  attachment 
against  a  sheriff.  Duggan,  Inre^  ii. 
U.  C.  R.  118. 


CORPORATION. 

See  Bank  of  British  North  AlM e- 
RicA. — Bank  of  Upper  Canada. 
Building  Socibties.  —  Canada 
CoMPANT.r— Costs,  1(1),  18. — 
District  Council. — Distringas. 
Ejectment,  IV(2),  6. — Gas  Com- 
panies.— ^King's  College.-Man- 
DAMus,  5, 13. — ^Niagara  Harbor 
AND  Dock  Company. — Ordnance 
Department. — Religious  Socie- 
ties,  3. — ^Toronto  (Crr-r  op). 

Right  of  stockholder  to  inspect  the 
stock  hooks  of  a  bank.'] — 1.  A  stock- 
holder is  not  entitled,  as  a  matter  of 
right,  to  inspect  the  st6ck  book  or  other 
books  of  a  bank.  Bank  of  Tipper 
Canada,  In  re,  Dra.  Rep.  57. 

Action  by  corporation — Breaichin 
private  capacity  —  Non  pros.]  ^-2. 
The  declaration  at  the  suit  of  a  corpora- 
tion named  the  individuals  composing 
it,  and  also  described  them  in  their 
corporate  capacities.  The  breach  was 
jn  uieir  names^  as  individuals  only. — | 


The  Court  held  that  a  non  pros,  might 
be  signed  and  execution  issue  against 
them  in  their  private  capacities.  Mark- 
landet  al,  v.  Dalton,  Tay.  U.  C.  R. 
156. 

Right  of  foreign  corporation  to 
maintain  an  action  on  notes  Aere.]— 
3.  A  foreign  corporation,  such  as  a 
bank,  cannot  maintain  an  action  upon 
promissory  notes  received  and  dis-' 
counted  by  them  in  the  course  of 
banking  business  in  this  province,  al* 
though  they  may  maintain  an  action 
for  money  had  and  received  to  their 
use,  against  the  person  for  whom  such 
notes  were  discounted  and  to  whom 
money  was  advanced  upon  them. 
Bank  of  Montreal  v.  Bedmne^  Hil. 
Term,  6  Wm.  IV; 

Assumpsit  against^ — 4.  Where 
a  corporation  had  entered  into  a  con- 
tract under  seal  with  the  plaintiff  for 
the  performance  of  certain  work, 
which  was  aflerwards  departed  from 
by  their  orders  vnth  the  consent  of  the 
plaintiff:  Held,  that  assumpsit  would 
lie  for  the  value  of  the  woric  done 
under  the  substituted  contract.  Davis 
V.  Grand  River  Navigation  Comr 
pany,  Mich.  Term.  2  Vic. 

Assumpsit  by,  on  an  executory  con^ 
sideration."] — 5.  A  corporation  may 
maintain  assumpsit  on  an  executory 
as  ifell  as  on  an  executed  couKdera- 
tion,  where  the  contract  is  in  the  usual 
course  of  business.  Kingston  Marine 
Railway  Company  v.  Fhillips,  Mich. 
Term,  3  Vic. 

Agreement  vntih  —  Departure  on 
their  part — Action  against. "l — 6. 
Where  the  plaintiff  made  an  agree« 
ment  with  a  Harbor  Company  for  the 
admission  into  their  harbor  of  certain 
property  of  the  plaintiff's,  for  a  fixed 
sum,  less  than  the  amount  of  toll  to 
which  they  might  have  been  entitled 
under  their  charter,  but  they  afterwards 
refused  to  allow  the  property  to  be 
removed  without  the  payment  of  their 
usual  harbor  dues  :  Held^  tl|at  the 
plaintiff  might  maintain  an  action'  for 
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money  had  and  received  to  recover 
back  the  overplus.  Mwrth  v.  Port 
Hqfe  Harbor  Company ^  Hil.  Tetm^ 
4  Vic, 

Contract  not  under  sealJ] — 7. 
Semble,  that  a  muDicipal  corporation 
may  contract  to  hire  a  clerk  or  servant 
to  render  service  in  the  ordinary  busi- 
ness of  the  corporation,  without  using 
their  corporate  seal,  and  such  servant 
may  sue  on  the  contract  RaMies  v. 
The  Credit  Hasfinr  Compomyy  i. 
U.  C.  K.  174. 

Wtiglhr^maAer  of  the  City  of  To- 
ronto— recovery  of  salary  upon  torong* 
ftd  dUniissal.jS.  The  plaintiff  had 
been  appointed  many  years  ago,  by 
the  corporation  of  the  city  of  Toronto^ 
wagh-master  and  clerk  of  the  fish- 
market.  He  had  been  voted  each 
year  by  the  common  council  a  sum  of 
money  for  his  services  during  the  then 
current  year.  The  municipal  year 
began  on  the  23rd  of  January.  For 
the  year  1847,  the  plaintiff  had  been 
voted  90/.  for  his  salary.  On  the  30th 
June  1848 .  the  corporation  having 
determined  to  farm  out  the  plaintiff's 
office,  he  was  dismissed  without  notice, 
and  without  any  allowance  being  made 
for  his  services -between  January  and 
June  of  1848.  The  plaintiff  brought 
an  action  of  assumpsit  against  the  cor- 
poration to  recover  a  year's  salary  at 
the  same  rate  as  had  been  voted  him 
the  previous  year.  The  corporation 
resisted  tbfi  action  upon  the  general 
grounds:  Ist,  that  assumpsit  for  ser- 
vices rendered  as  upon  an  executed 
contract  not  under  the  corporate  seal, 
would  not  lie.  2ndly,  that  the  plaintiff 
held  his  office  at  sufferance,  both  as 
respected  tenure  and  allowance.  3dly, 
that  before  action  brought,  the  corpo- 
ration should  have  been  requested  to 
vote  an  allowance  ;  but  SJddy  that 
assunpsit  would  well  lie ;  and  that 
though  the  plaintiff,  holding. his  office 
during  pleasure,  by  the  act  of  incorpo- 
ration, could  not  recover  the  whole 
year's  lakiy  for  1848,  still  he  waa 


entitled  to  his  salary  for  1848  to  the 
time  of  his  dismissal,  at  the  rate  of 
salary  voted  to  him  for  1847,  and  that 
no  previous  demand  upon  the  corpo- 
ration to  vote  an  allowance  need  be 
proved.  Dempsey  v.  The  City  of 
TorontOf^n.U.  C.  R.  1. 

When  Court  prevented  from  no-  . 
ticing  uxtnt  of  legal  aumority  for 
suing  in  corporate  capacity,]  —  9. 
Where  the  defendant  pleads  oyer  and 
takes  no  exception  to  the  declaration , 
the  Court  cannot  take  judicial  notice 
of  the  want  of  legal  authority  in  the 
plaintlfli  to  sue  in  their  corporate 
capacity.  Bank  of  Biitish  North  ' 
America  v.  Shenooody  vi.  U.  C.  R. 
213. 

Proof  of  seal.y^W.  Where  a  wit- 
ness stated  that  he  had  good  opportu- 
nity, which  h^  described,  of  observing 
and  knowing  the  seal  of  a  corporation,'*^ 
and  that  he  believed  the  seal  to  be 
their  seal,  both  from  the  impression 
itself  and  from  seeing  the  signature  of 
the  party  whose  handwriting  was  at- 
tached to  it,  with  whose  handwriting 
he  was  acquainted:  JETe^,  that  this 
evidence,  though  not  conclusive,  was 
sufficient  to  go  to  a  jury  to  authenticate 
the  seal.  JDoe  dem.  King*s  College 
V.  Eennedyy  v.  U.  C.  R.  677. 

[See  FoKEiGN  Judgment,  2.] 
11.  When  a  corporation  must  con- 
tract under  seal.    See  Blue  v.  Gras 
and  Water  Company ^  vi.  U.  C.  R. 
147.  • 


COSTS. 
See  Arbftration  and  Award,  VII. 
Ejbctment,  IV(2)5VI. — Securitt 
FOR  Costs. 

I.  Full  Costs. 

(1),  When  allowed. 

(2),  When  not  allowed. 

(3),  Certificate, 
n.  Costs  op  the  Dat« 
HI.  Several  Issues. 


ISO 


OO0TS. 


CX>8TS. 


IV.  Under  49  Gso.  IIL  ch.  4. 

(1),  Section  L  (Arrests.) 

(2),  Section  IL  {Judgments.) 

V.  Under  7  Wm.  IV.  ch.  3,  sscs. 
24  AND  26.  {pemurrers.) 

VI.  Under  5  Wm.  IV.  CH.  1.  (Pm- 
missory  notes.) 

VII.  Under  other  Statutes. 

VIII.  Other  MATTERS  relating  TO 
Costs. 

I.  Full  Costs. 

(1),  WhenaOowecL 

See  District  Court,  3. — Pleading, 

VIII.  7. 

Plaintiff  and  defendant  and 
plaintiff '^s  vntnesses,  resident  in  dif- 
ferefU  districts.']  —  1.  Where  the 
plaintiff  and  defendant,  and  the  plain- 
tiff's witnesses,  resided  in  different 
districts,  full  costs  were  allowed  on  a 
cause  of  action  within  the  jurisdiction 
of  the  district  courts.  Hugill  v.  Dris* 
coU,  Dia.  Sep.  246. 

[See  caees  10,  12  and  16,  infra.] 
Promissory  ncte  originally  beyond 
jurisdiction  of  district  courts.]— 2. 
Where  the  amount  of  a  promissory 
note  originally  beyond  the  jurisdiction 
of  the  district  courts  had  been  reduced 
within  it  by  payments  after  action 
brought,  the  plaintiff  was  allowed  full 
costs.  Kilborn  v.  WaUace,  iii.  0.  S. 
17. 
[Seediv.JI(2),4,infra.] 

Account  originally  beyond  juris- 
diction of  district  courts.] — 3.  Where 
the  amount  of  an  account  originally 
beyond  the  jurisdiction  of  the  district 
courts,  was  reduced  to  an  amount 
within  the  jurisdiction  of  the  court  of 
requests  by  payments  before  action 
brought,  a  suggestion  to  deprive  the 
plaintiff  of  full  costs  under  the  Court 
of  Requests  Act,  was  refused.  Scott 
V.  Fergusofi  and  Scott  v.  Ito(^,  Mich. 
Term,  3  Vic. 

[See  case  17,  infra.] 

Plaintiff  being  judge  of  district 


court.] — 4.  Where  one  of  the  plain- 
tiffs was  judge  of  the  district  court 
of  the  district  in  which  the  defendant 
resided,  full  costs  were  allowed,  al- 
though  the  cause  of  action  was  within 
the  district  court  jurisdiction.  Jones 
et  al,  V.  Wingf  iii.  0.  S.  36. 
[See  caaef  13  and  14,  inlra.] 

Award  uithin  district  court  ju- 
risdiction.] — 5.  Where  an  action  is 
commenced  in  the  King's  Bench,  and 
arbitrators  upon  reference  award  dam- 
ages under  the  jurisdiction  of  the  dis« 
trict  courts,  the  plaintiff  is  not  deprived 
of  costs  under  the  District  Court  Act. 
Lang  V.  Hall,  Tay.  U.  C.  R.  286. 

6.  Where  a  cause  is  referred  to 
arbitration  by  order  of  Nisi  Prius,  and 
the  arbitratoni  award  a  sum  within  the 
jurisdiction  of  the  district  courts — the 
Court  or  a  judge  may  grant  an  order 
for  full  costs  under  the  ninth  general 
rule  of  Easter  Term,  11  Geo.  IV. 
Elmore  v.  Colman,  Mich.  Term,  6 
Wm.IV. 


[See  case  19,  infra.] 

Action  by  attorney.] — ^7.  Where  a 
plaintiff,  an  attorney,  broughtassumpsit 
and  proved  a  cause  of  action  to  20/., 
he  was  allowed  full  costs,  although  the 
jury  rejected  all  his  claim  but  three 
shillings.  King  v.  Sudi,  Hil.  Term, 
6  Wm.  IV. 

[See  div.  11(2),  10,  infra.] 

Breadi  of  promise  of  marriage.] — 
8.  In  an  action  for  breach  of  promise 
of  marriage,  one  shilling  damages  will 
carry  full  costs.  Jeffery  v.  Ijawrence^ 
Mich.  Term,  7  Wm.  IV. 

Slander,  Is.  damages.] — 9.  Where 
the  jury  found  for  the  plaintiff  in  an 
action  of  slander  one  shilling  damages 
and  full  costs  of  suit,  full  costs  were 
allowed.  Skinner  v.  Nevin,  Mich. 
Term,  7  Wm.  IV. 

Several  defendants  in  diferent 
districts.] — 10.  Full  costs  were  al* 
lowed  in  a  cause  within  the  jurisdiction 
of  the  district  courts,  where  there  were 
several  defendants  residing  indifferent 
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districts.    Jbnes  et  al»  ▼•  OPSuUiwm 
eL  al^  Hil.  Tenn,  3  Vic- 

Auessment  of  gum  under  district 
oowrt  jurisdiction,'] — 11.  The  Court 
ordered  full  costs  on  an  assessment  of 
damages  upon  a  cause  of  action  ex- 
ceeding 3(M.,  but  under  district  court 
jurisdiction^  it  being  a  case  in  which 
the  Court  would  have  granted  a  cer- 
tificate if  there  had  been  a  trial. 
Ferrie  etal.  v.  Young,  iii.  0.  S.  14*0. 

[Sea  UcGiU  v.  SiuU,  diviwm  (2),  caae  2, 
infra.] 

Note»  Defendant  residing  in  dis- 
trict  other  than  that  in  uhich  fwte 
fnadeJ] — 12.  Full  costs  were  allowed 
on  a  promissory  note  for  10/. ,  the  de- 
fendant having  left  the  district  in  which 
the  note  was  made  and  was  residing 
in  another.  JPerrin  et  al.  v.  Carson, 
Trin.  Term,  2  &  3  Vic. 

[See  div.  (2),  3,  infra.] 

No  judge  in  district  Ufhere  cause  of 
action  arose,] — 13.  Full  costs  were 
allowed  in  a  bailable  action,  within 
the  jurisdiction  of  die  district  courts, 
there  being  no  judge  in  the  district 
where  the  cause  of  action  arose,  when 
fbe  action  was  brought.  Jennings  v. 
Dingman,  Trin.  Term,  4  &  5  Vic,  P. 
C.  BfacauLay,  J. 

14.  Full  costs  were  allowed,  under 
drcomstances  similar  to  those  in  the 
last  case,  in  a  non-bailable  action. 
WUUs  V.  Merriton,  Trin.  Term,  4  &; 
5  Vic.,  P.  C,  Macaulay,  J« 

Trespass  for  assault  and  battery.] 
—15.  Where  in  trespass  for  assault 
and  battery,  the  defendant  pleaded  that 
&e  plaintiJI  was  wrongfully  in  the  de- 
fendant's close,  and  moUiter  manus 
imposuit  to  turn  him  out,  and  the 
plaintiff  replied  excess,  and  obtained  a 
veidict  for  one  shilling :  Held,  that  he 
was  entitled  to  full  costs.  Caniff  v. 
Cormn,  Trin.  Term,  5  &  6  Vic,  P. 
C,  Maeaulay,  J. 

Defendants  resident  in  different 
ditfrkiCs.]— -16.  Full  costs  were  allow- 
ed in  a  joint  action  against  the  maker 
•iMliiidmnwr  of  a  piomissoiy  note,  for 


less  than  402.,  under  5  Wm.  FV.  ch. 
1,  where  the  defendants  resided  and 
were  served  with  process  in  different 
districts.  Bank  of  British  North 
America  v.  Denisan  et  al.,  i.  U.  C. 
R.  414,  P.  C,  Macaulay,  J. 

Balance  of  account  origipaily  be* 
yond  district  court  jurisdi^ian.] — 17, 
The  plaintiff  is  entitled  to  tax  full  costs,, 
when  he  sues  to  recover  the  balance 
of  an  account  originally  beyond  the 
jurisdiction  of  the  district  courts,  but 
which  is  reduced  to  a  sum  apparently 
within  it  by  payments  made  by  the 
defendant,  which  have  never  been 
specially  applied  to  any  items  in  the 
account.  Meamsv.Oilba'tson,  Mich: 
Term,  7  Vic 

On  the  ground  of  doubts  as  to  the 
right  of  suing  a  corporation  in  dis^ 
trict  court.] — 18.  The  plaintiffs  sue  a 
corporation  in  debt,  and  recover  only 
51. — ^The  plaintiffs  move  the  court  in 
banc,  to  be  aUowed  Queen's  Bench 
costs,  on  the  ground  that  it  was  impos- 
sible for  them  to  proceed  against  the 
defendants  in  a  district  court — the 
Court  ordered  Queen's  Bench  costs  in 
this  suit  to  be  taxed  for  the  plaintiffs, 
as  it  was  the  first  time  such  question 
had  been  raised,  but  they  intimated  an 
opinion  that  a  corporation  could  be 
sued  in  a  district  court,  and  that  upon 
the  point  again  coming  before  the 
Court,  they  would  grant  a  rule  nisi, 
and  have  the  matter  formally  argued. 
Fisher  et  al,  v.  The  City  of  Kingston^ 
iv.  U.  C.  R.  213. 

AuKird  under  Court  of  Requests 
Act.] — 19.  Where  a  verdict  was  taken 
subject  to  a  reference,  and  the  arbitra- 
tors awarded  10/.,  reducing  only  the 
price  and  not  the  items  of  the  account, 
for  the  recovery  of  which  the  action 
was  brought — a  suggestion  to  deprive 
the  plaintiff  of  costs,  under  the  Court 
of  Requests  Act,  was  refused.  Strat- 
ford V.  Sherwood,  Trin.  Term,  6  &  7 
Wm.IV. 

Quare  dausum  f regit — One  Ml' 
ling  damages.}--SO.   Where  to  an 


13S 


COSTS. 


COSTS. 


action  quare  clausum  fregit,  the  defen-. 
dant  pleaded  '*  that  the  close  was  not 
the  close  of  the  plaintifT,"  and  the 
plaintifT  had  a  verdict  for  one  shilling 
damages:  Heldf  that  the  plaintif)', 
under  the  statute  22  Car.  L  ch.  9, 
though  he  had  not  obtained  from  the 
judge  at  the  trial  a  certificate  that  the 
title  of  the  land  came  in  question,  was 
nevertheless  entitled  to  full  costs. 
Lake  v.  Briley,  v.  U.  C.  R.  307. 

Promissory  note  for  25/.  made  at 
Perth,  discounted  at  Brockville.'] — 
21.  A  note  ol  25/.  was  made  and  in- 
dorsed at  Perth,  in  the  Bathurst  Dis- 
trict, but  was  discounted  at  Brockville, 
in  the  Johnstown  District,  by  the  agent 
of  the  plaintiffs,  the  indorsees. — ^The 
plaintifis  sued  the  defendants  (the 
maker  and  indorser)  in  the  Queen's 
Bench,  laying  the  venue  in  the  Johns- 
town District. — Judgment  by  default 
and  an  order  to  compute  was  obtained : 
Held,  that  under  these  circumstances, 
the  plaintiffs  were  entitled  to  Queen's 
Bench  costs.  Commercial  Bank  v. 
Kerr  et  al.,  v  U.  C.  R.  320, 

Taocatian.'] — 22.  The  Master  is  not 
to  refuse  to  tax  Queen's  Bench  costs, 
merely  because  the  verdict  is  within 
the  district  court  jurisdiction,  although 
the  judge  who  tried  the  cause  has  not 
certified.  McMurray  v.  Orr,  Dra. 
Rep.  3. 


(2),  When  not  allowed* 
See  District  Court,  3. 

Covenant'-'Verdict  2/.]— 1.  The 
plaintiff  was  not  allowed  full  costs^ 
where  in  an  action  of  covenant  he  re- 
covered only  2/.,  and  the  judge  did 
not  certify.  Gardner  v.  Stoddard, 
Dra.  Rep.  101. 

Recovery  by  default  of  sum  toith- 
in  jurisdiction  of  district  courts."] — 2. 
The  plaintiff  is  not  entitled  to  full  costs 
as  a  matter  of  right,  where  he  recovers 
after  a  judgment  by  default  an  amount 
apparently  within  the  jurisdiction  of 
a  district  court,  as  the  ninth  rule  of 


Court  of  Easter  Term,  11  Geo.  IT., 
in  such  case  requires  the  order  of  the 
Court,  or  of  a  judge,  for  such  taxation. 
McGiil  V.  StuU,  iii.  0.  S.  140. 

Plaintiffs  reside^ice  tchen  action 
acanied — Remjoval  of  defendant  to 
another  district  before  action. ] — 3. 
Full  costs  will  not  be  allowed  on  a 
cause  of  action  within  the  jurisdiction 
of  the  district  courts,  unless  the  cause 
of  action  arose  in  the  district  in  which 
the  plaintiff  resides,  or  the  defendant 
removed  from  the  district  in  which  the 
action  accrQed  before  action  brought. 
Ketchum  v.  Crysler,  Hil.  Term,  7 
Wm.  IV. 

Promissory  note  originally  beyond 
jurisdiction  .  of  district  courts,} — 4. 
Where  the  amount  of  a  promissory 
note  originally  beyond  the  jurisdiction 
of  the  district  courts  had  been  reduced 
within  it  by  payments  before  action 
brought,  full  costs  were  refused.  Don^' 
elly  V.  Gibson,  Hil.  Term,  2  Vic. 

Application  for  full  costs  not  fully 
met,]-^5»  Where  an  application  la 
not  fully  met,  although  sufficient  be 
shewn  for  the  discharge  of  the  rule, 
costs  will  be  refused.  Harvey  v.  Kay, 
Easter  Term,  2  Vic. 

Plaintiff  resiidentin  JInited  States. 
— 6.  Full  costs  were  refused  on  a 
promissory  note  under  40/.  where  the 
plaintiff  resided  in  the  United  States. 
Sawyer  v.  McDonell,  Trin.  Term,  7 
Wm.  IV. 

General  verdict  ieithin  district 
court  jurisdiction.'] — ^7.  Where  the 
plaintiff,  on  a  declaration  containing  a 
special  count  and  the  common  oounta, 
recovered  a  general  verdict  for  a  sum 
within  the  jurisdiction  of  the  district 
courts,  and  did  notobtain  any  certificate 
for  Queen's  Bench  costs :  Heid,  that 
he  was  entitled  only  to  district  court 
costs.  Washburn  v.  Langleyj  Mich. 
Term,  5  Vic. 

Covenant — Verdict  «mfer40/.]— - 
8.  Where  in  covenant  the  plaintif 
assigned  two  breaches— one  for  liqni* 
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dated,  and  the  other  for  unliquidated 
demand,  and  recovered  a  verdict 
under  ioi, :  Heldj  that  he  was  not 
entitled  to  Queen's  Bench  costs  with- 
out a  certificate.  Beattie  et  al,  v. 
Cook,  Mich.  Term,  5  Vic. 

Promissory  note — Disputed  consi- 
deratum  as  a  reason  for  suing  in 
Queen's  Bench.]— 9.  The  plaintiff, 
residing  in  the  London  district,  sold 
goods  to  the  defendant,  who  resided 
in  the  Western  district,  and  the  defen- 
dant then  gave  his  note  for  the  amount : 
Eddy  that  on  the  mere  surmise  that 
the  consideration  of  the  note  might  be 
disputed,  the  plaintiff  was  not  justified 
in  suing  in  the  Queen's  Bench,  but 
should  have  sued  in  the  Western  Dis- 
trict Court,  and  could  not  therefore 
get  full  costs.  Cronyn  v.  Prcbat, 
Mich.  Term,  5  Vic- 

Si4»^  by  attomies  for  costs."] — 10. 
Where  the  plaintiffs,  suing  as  attorneys 
for  the  amount  of  a  bill  of  costs,  pro- 
ceeded by  an  attorney  and  not  in 
person  by  attachment  of  privilege,  and 
assessed  damages  at  a  sum  under  10/., 
the  Court  refused  to  allow  them  full 
costs.  Strachan  et  al.  v.  BuUocky  ii. 
U.  C.  R.  382. 


(3),  Certificate. 
Motion^  t^ien  to  be  made."] — 1.  A 
certificate  for  full  costs  on  a  verdict 
which  is  for  an  amount  within  the 
jurisdiction  of  the  district  courts,  must 
be  moved  for  immediately  after  the 
the  trial,  JFalls  et  al.  v.  LetoiSj  Eas- 
ter Term,  1  Wm.  IV.,  and  Patton  v. 

WiUiamSy  Hil.  Term,  3  Vic. 

• 

2.  A  certificate  for  costs,  either 
nnder  the  Division  Court  Act  or  under 
the  District  Court  Act,  must  be  moved 
for  immediately  after  the  verdid  is 
Tendered^  and  if  not  moved  for  then, 
or  moved  for  and  refused,  no  discretion 
remains  with  the  Court  or  with  the 
judge  who  tried  the  cause  to  grant  a 
certificate  for  costs  afterwards:  Semble, 
that  if  a  plaintiff  think  he  is  entitied 
to  Qoeen'B  Bench  costa  upon  the  face 


of  the  record,  without  the  aid  of  a 
certificate,  his  course  is  to  proceed  to 
tax  his  costs  in  the  first  instance,  and 
if  the  Master  will  not  allow  him  fnll 
costs,  to  apply  for  a  revision  of  taxa- 
tion. Mailoch  V.  Johnston^  iv.  U.C.R. 
352. 

3.  The  motion  for  a  certificate  for 
Queen's  Bench  costs  under  the  pro- 
vincial statute  58  Geo.  III.  ch.  4,  if 
not  made  until  after  other  causes  have 
been  tried,  though  upon  the  same  day, 
will  not  he  granted.  McKee  v.  Jrwinef 
i.  U.  C.  ».  160. 

4.  Where  there  are  issues  in  law 
and  in  fact,  and  a  venire  as  well  to 
try  the  issues  as  assess  the  damages, 
and  a  verdict  is  rendered  for  the  plain- 
tiff for  an  amount  within  the  jurisdic- 
tion of  the  district  courts,  a  certificate 
for  costs  must  be  applied  for  at  the 
trial^  and  an  order  cannot  be  made  by 
a  judge  for  the  taxation  of  such  copts, 
as  in  cases  of  assessment,  after  judg- 
ment by  default.  Mahoney  v.  Zioickf 
vi.  0.  S.  99. 

May  be  dravm  up  at  any  time.'] — 
6.  If  a  judge  at  Nisi  Prius  order  a 
certificate  for  full  costs  on  a  verdict 
apparentiy  within  the  jurisdiction  of 
the  district  courts,  it  may  be  drawn  up 
at  any  time.  lAnfooty.  O'iVct//,  Mich. 
Term,  7  Wm.  IV. 

Grounds  for.]  —  7.  Where  the 
plaintiff's  claim  is  within  the  juris, 
diction  of  the  district  courts,  it  is  no 
ground  for  a  certificate  for  full  costa 
that  the  defendant's  set-off  could  not 
be  tried  in  the  district  court.  Gooder" 
ham  v.  ChUvcTy  Easter  Term,  7  Wm. 
IV. 

Setting  aside  judge^s  order.] — 8. 
Where  a  verdict  was  found  for  the 
plaintiff  for  a  sum  within  the  jurisdic 
tion  of  the  district  courts  in  a  defended 
cause,  and  the  judge  at  Nisi  Prius  did 
not  grant  a  certificate  for  Queen's 
Bench  costs,  but  the  plaintiff  after- 
wards obtained  an  order  for  costs  in 
chambers  from  another  judge,  as  if 
the  damages  had  been  assessed  after 
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judgmentby  default — ^the  Court  set  the 
order  aside.  McNab  v.  Reeves^  Hil. 
Term,  6  Vic,  P.  C,  McLean,  J. 

Examination  of  a  tidiness  after 
verdictf  ivith  a  view  of  granting  cer- 
tifcateJ] — 9.  Where  on  tl»e  trial  of  an 
issue  in  assumpsit,  and  afler  the  jury 
had  rendered  their  verdict,  but  before 
any  other  business  was  proceeded  with, 
the  learned  judge  examined  a  witness 
to  prove  only  that  the  cause  was  one 
proper  to  be  tried  in  the  Queen's 
Bench,  and  thereupon  granted  a  certi- 
ficate for  costs — the  Court,  on  motion 
to  rescind  the  certificate,  held  that  it 
was  properly  granted.  Handoock  v. 
Bethune,  ii.  U.  C.  R.  386. 


n.  Costs  of  thb  Day. 

See  Information,  9. — Judgment  as 
IN  CASE  OF  Non-suit,  I.  14 ;  IV. 
3,  et  seq. 

Rule.'] — 1.  The  rule 'for  costs  of 
the  day  for  not  proceeding  to  trial  is 
absolute  in  the  first  instance.  Chis- 
holm  v.  Simpson,  Dra.  Rep.  2. 

Defendant  accepting  short  notice 
of  tnal — Plaintiff'  does  not  proceed 
pursuant  thereto, y-'^l.  Costs  of  the 
day  were  allowed  to  a  defendant  who, 
by  agreement  with  the  plaintiff,  accept- 
ed short  notice  of  trial/ and  the  plain- 
tiff did  not  proceed  to  trial  pursuant 
thereto.  Harris  v.  Hawkins,  iii.  0. 
S.  142. 

Defendant  not  going  to  trial  ac- 
cording to  agreenientJ\ — 3.  Where 
the  plaintiff  having  given  notice  of 
trial|  did  not  enter  his  record  with  the 
clerk  of  assize  in  time,  but  the  defen- 
dant, notwithstanding,  agreed  to  go  to 
trial  if  he  were  ready,  and  afler  having 
detained  the  plaintiff's  witnesses  more 
than  a  week,  at  last  determined  not  to 
go  to  trial,  he  was  refused  the  costs  of 
Uie  day.  Crawford  v.  Cdbbledike, 
Mich.  Term,  5  Wm.  IV. 

WiU  not  he  ordered  to  be  paid  to 
defendant's  executors.] — 4.  The  Court 
refused  to  order  a  plaintiff  to  pay  to 


the  defendant's  es^ecuton  the  costs  of 
not  going  to  trial  pursuant  to  notice. 
Morris  v.  Randall ,  Tay.  U.  C.  R. 
409. 

[See  liability  of  executors  themselves  for 

costs — EXECUTOB  ETC.,  I.  9.] 

Record  entered  hy  consent,  no  notice 
being  given.] — 5.  Where  no  notice 
of  trial  had  been  given,  but  the  cause 
was  entered  aft^r  the  commission  day 
by  consent,  and  the  plaintiff  did  not 
aflerwards  proceed  to  trial :  Held, 
that  the  defendant  was  entitled  to  costs 
of  the  day.  Doe  dem.  Tenbroek  v. 
Cde,  Hil.  Term,  5  Vic,  P.  C.  Mc^ 
Lean,  J. 

Cause  put  to  foot  of  docket  by  oon^ 
senty  and  not  afterwards  tried.] — 6. 
Where  a  cause  not  ready  in  its  turn 
was  put  to  the  foot  of  the  docket  with 
the  consent  of  the  defendant,  and  was 
not  tried  aflerwards — costs  of  the  day 
were  refused.  Bank  of  Upper  CanO" 
da  v.  Covert  et  al.,  Mich.  Term,  6 
Wm.  IV. 

Notice  of  countermand  not  served 
in  time.] — 7.  Where  the  plaintiff's 
attorney  sent  notice  of  countermand  of 
trial  to  his  agent  in  town,  but  it  arrived 
too  late  for  service,  and  the  plaintiff's 
witnesses  attended  for  the  trial :  Held, 
that  the  expenses  of  such  witnesses 
were  rightly  allowed  in  the  costs  of 
the  day.  Spqfford  v.  Budumfian, 
Mich.  Term,  6  Wm.  IV. 

Cause  not  entered  for  trial  on  contr- 
mission  day  of  the  assizes.] — 8.  The 
defendant  is  entided  to  costs  of  the 
day  where  the  plaintiff  does  not  enter 
his  cause  for  trial  on  the  commission 
day  of  the  assizes,  although  he  offers 
to  enter  it  subsequently,  which  the  de- 
fendant refuses  to  allow.  O'Neill  y« 
Bamhart,  Hil.  Term,  7  Wm.  IV. 

When  new  notice  necessary.] — 9. 
Costs  of  the  day  were  refused,  where 
afler  notice  of  trial  given  the  defen- 
dant obtained  leave  to  withdraw  his 
plea,  and  pleaded  de  novo,  and  the 
plaintiff  did  not  proceed  to  trial — the 
Court  considering  a  new  notice 
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saiy.  McMillan  V.  Fergusstm,  H&ch. 
Term,  2  Vic. 

On  notice  of  assessment.']  — 10, 
When  a  plaintiff  gives  notice  of  assess- 
ment of  damages  after  judgment  by 
default,  and  does  not  countermand  his 
notice  nor  proceed  to  assess  his  dama- 
ges, the  defendant  is  entitled  to  costs 
of  the  day.  2%e  King^s  College  v, 
Maybecy  ii.  U.  C.  R.  94. 

[Alao,  13  infra.] 

DefectinjuratOr-Jury  disckarged.'] 
— 1 1 .  Where  after  the  jury  were  sworn 
in  an  ejectment  cause,  the  defendant 
objected  that  the  jurata  was  defective, 
and  the  judge  being  of  that  opinion, 
discharged  the  jury,  and  the  defendant 
obtained  a  rule  for  the  costs  of  the 
day — ^the  Court  afterwards  rescinded 
the  rule,  on  motion  of  the  lessors. 
Doe  dem.  Crooks  et  uz.  v.  Cummings, 
u.  U.  C.  K.  380. 

Special  juryJ] — 12.  The  costs  of  a 
special  jury  are  costs  in  the  cause,  and 
not  costs  of  the  day.  Wkit^ieadv. 
Bnntntj  ii.  0.  S.  343. 

£Alao,  we  Jury,  5.] 

Nat  proceeding  to  assessment  ac- 
oonUng  to  notice.'] — 13.  The  Court 
allowed  costs  for  not  proceeding  to 
assessment  of  damages,  pursuant  to 
notice.  Cross  et  al,  v.  Cronther,  Tay. 
U.  C.  B.  243. 

III.  Several*  Issues. 

Issues  in  fact  and  in  law — Som,e 
found  for  plaintiff  and  ethers  for 
defendant,'] — 1.  Where  there  are  is- 
sues in  fact  and  in  law,  and  the  issues 
in  fact,  and  one  issue  in  law  are  in 
favor  of  the  plaintiff,  and  an  issue  in 
law  in  bar  of  the  action  in  favor  of  the 
defendant,  tile  plaintiff  is  entitled  to 
the  costs  of  the  trial  and  of  the  plead- 
ing determined  in  his  favor,  and  the 
defendant  to  the  general  costs  of  the 
cause.  Davis  v.  DawSy  Hil.  Tenn,  7 
Wm.  IV. 

Issues  in  law  for  plaint^yinfact 
for  drfendant.'}^2.  Where  the  defen- 


dant took  issue  upon  some  of  the 
counts  in  the  plaintiff's  declaration, 
and  demurred  to  the  rest,  and  judg- 
ment was  against  the  demurrer,  but 
the  issues  were  found  for  him :  HJeldf 
that  he  was  entitled  to  the  costs  of 
those  issues.  Sheldon  v.  Hamilton, 
Mich.  Term,  3  Vic. 

3.  The  defendant  demurs  to  one  of 
the  counts  in  a  declaration,  and  takes 
issue  on  the  others ;  the  plaintiff  goes 
to  trial  and  assesses  contingent  dama- 
ges on  the  demurrer  to  one  farthing ; 
the  plaintiff  succeeds  upon  the  de- 
murrer and  the  defendant  has  a  verdict 
upon  all  the  issues:  IIeld,ihaLt  the 
defendant  is  entitled  to  his  c^sts  of  the 
issues  in  fact,  and  may  have  judgment 
and' execution  for  them.  Taylor  y. 
Carry  iv.  U.  C.  K.  149. 

Verdict  on  one  plea  for  plaintiff, 
on  arvoHher  far  defendant^ — 4.  The 
plaintiff  sues  in  trespass  in  one  count, 
for  breaking  and  entering  his  house 
and  taking  away  goods.  The  defendant 
justifies  the  breaking  and  entering  in 
one  plea,  and  in  another,  he  denies  the 
goods  to  be  the  plaintiff's.  The  de- 
fendant has  a  verdict  upon  the  first 
plea,  and  the  plaintiff  upon  the  second 
for  305.  Heldy  that  the  plaintiff  was 
entitled  to  judgment  in  the  action  and 
the  costs  of  the  cause.  Evans  v. 
Kingsmilly  iv.  U.  C.  R.  132. 

Issues  in  law  for  defendant,  in 
fact  far  plaxntiff-^Amcndment  by 
plaintiff,] — 5.  When  upon  a  demur- 
rer and  issues  in  &ct,  judgment  is 
given  in  favor  of  the  defendant  on  the 
demurrer,  and  the  issues  in  fact  are 
found  for  the  plaintiff,  the  defendant 
cannot  call  upon  the  plaintiff  to  pay 
him  the  costs  of  the  trial  of  the  issues 
on  which  he  failed  as  a  condition  of 
his  (the  plaintiff's)  being  allowed  to 
amend  on  the  demurrer.  Ba?ik  of 
British  North  America  v.  Ainley,  vii. 
U.  C.  R.  521. 


IV.  Under  49  Geo.  III.  ch.  4. 
(1;,  Section  L  (arrests*) 


\ 
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Construction  of  statute,'] — 1.  Sem- 
ble:  The  words  of  the  statute  '^  being 
arrested  and  held  to  special  bail,"  are 
satisfied  by  the  defendant  being  arrest^ 
ed  and  imprisoned.  M^Crregor  v. 
ScoU,  Tay.  U.  C.  R.  66. 

Verdict  for  less  than  sum  sworn  to,"] 
— 2.  The  plaintiff  is  allowed  no  costs 
where  in  a  bailable  action  he  recovers 
less'  than  the  sum  sworn  to>  and  the 
Court  will  order  the  defendant  his 
costs ;  and  the  defendant  is  entitled  to 
set  off  his  costs  against  the  plaintiff's 
verdict.  Burrows  v^LeCfllaaier Term, 
3  Vic. 

Award  far  less  than  sum  sworn  to,] 
—3.  Where  the  plaintiff  had  arrested 
the  defendant  for  a  considerable  sum 
of  money,  and  evidence  had  been  given 
in  Court  of  a  larger  sum  being  due  to 
the  plaintiff,  and  the  case  was  then 
referred  with  other  matters  to  arbitra- 
tiouiand  the  arbitrators  awarded  the 
possession  of  a  mill  to  the  plaintiff  and 
6^.  or  11,  only  in  money,  the  Court 
refused  to  give  costs  to  the  defendant 
under  the  provincial  statute  ht  pre- 
venting vexatious  arrests.  JVPChregor 
V.  Scott,  Tay.  U.  C.  R.  66. 

■  Arrest  for  301,  vnthout  allowing 
far  set-off' — Award.] — 4'.  Where  the 
plaintiff  arrested  the  defendant  for  up- 
wards of  30^.  without  making  any 
allowance  for  a  set-off,  of  which  he 
must  have  Been  aware,  and  a  verdict 
was  taken  for  the  plaintiff  for  the 
whole  amount  subject  to  a  reference, 
and  the  arbitrators  allowed  the  set-off 
and  awarded  the  plaintiff  only  20/., 
the  defendant  was  held  to  be  entitled 
to  costs.  Kendrew  v.  Allen,  Trin. 
Term,  4  &  5  Vic,  P.  C.  Macaulay,  J. 

Award  for  less  than  sum  sworn  to,] 
— 5.  Where  in  a  bailable  action  a 
verdict  has  been  taken  subject  to  a 
reference  to  arbitration,  and  the  arbi- 
trators award  a  less  sum  than  the 
amount  for  which  the  defendant  was 
arrested,  the  defendant  may  be  allowed 
his  costs;  although,  senible,  not  if 
the  rule  of  reference  direct  that  the 


costs  shall  abide  the  event.  In  this 
case,  in  which  the  circumstances  were 
nearly  similar  to  those  in  the  last  case, 
the  Court  refused  to  allow  the  defen- 
dant his  costs.  Nicholson  v.  Allettf 
Mich.  Term,  5  Vic. 

6.  Where  the  plaintiff  arrested  the 
defendant  for  20/.  and  a  verdict  was 
afterwards  taken  by  the  plaintiff  by 
consent  for  50/.,  subject  to  a  reference 
to  arbitration,  and  the  arbitrators 
awarded  Us,  3d,  to  the  plaintiff, 
and  it  appeared  by  the  affidavit  of  the 
arbitrators  that  the  plaintiff  shewed  a 
cause  of  action  to  no  greater  an  amount, 
the  Court  made  a  rule  absolute  to  allow 
the  defendant  his  costs.  McMicking 
V,  Spencer,  Hil.  Term,  6  Vic,  P.  C. 
McLean,  J. 

Rule  for  costs  incorrectly  intituled!} 
— 7.  Where  a  rule  nisi  to  deprive  the 
plaintiff  of  costs  under  49  Geo.  IIL 
ch.  4,  was  not  correctly  intituled,  the 
Court  allowed  an  amendment  by  the 
affidavits  filed  on  payment  of  costs. 
Ball  V.  McKenzie,  Trin.  Term,  7  Vic. 
P.  C.  Macaulay,  J. 

Affidavit,] — 8  To  ground  an  appli- 
cation for  costs  upon  a  malicious  arrest, 
the  affidavit  must  state  that  the  defen- 
dant was  arrested  without  reasonable 
or  probable  cause.  Mclnioah  v. 
White,  Tay.  U.  C.  R.  67. 

Lisuffident  affidavits,] — 9.  Where 
the  defendant  appHed  for  costs  under 
the  act  above  mentioned,  the  rule  was 
refused,  because  it  nowhere  appeared 
in  the  affidavits  for  what  sum  the  plun- 
tiff  had  recovered  a  verdict.  Powell 
V.  GoU,  i.  U.  C.  R.  415. 
[See  also  U,  infra.] 

Cause  referred  to  arbitration,  no 
verdia  being  taken.] — 10.  Where  a 
cause  has  been  referred  to  arbitration 
by  order  of  Nisi  Prius,  but  no  verdict 
taken,  the  defendant  cannot  move  to 
deprive  the  plaintiff  of  costs  under  49 
Geo.  III.  ch.  4.    lb,,  i.  U.  C .  R.  418. 


Wrong  intituling  of  cpffldavit,'^ 
11.  Where  the  defendant  moved"  to 
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depnve  the  plaintiffii  of  costs  under 
49  Geo.  III.  ch.  4,  for  the  difference 
between  the  amount  recovered  and 
that  sworn  to  being  only  ll.y  and  in 
his  affidavitA  a  wrong  christian  name 
was  given  to  one  of  the  p]ainti£&  in  the 
style  of  the  cause — ^the  Court  refused 
to  allow  them  to  be  amended,  and  dis- 
chaigedthe  rule.  Roseeial.  v.  Cook, 
LU.C.R.5. 


demurrer,  on  which  judgment  was 
aAerwards  given  for  one  of  the  defen* 
dants,  and  against  the  other :  Seldf 
that  under  7  Wm.  IV.  ch.  3,  sees.  24 
and  26,  the  defendant  who  succeeded 
on  demurrer  was  entitled  to  enter  j  udg- 
ment  for  his  costs.  Clarke  v.  DuT' 
ham  et  el.y  Trin.  Teem,  4  &  5  Vio.|P. 
C.  Macaulay,  J. 


(2),  Section  IL  {Judgments.) 

Proceedings  under  Absconding 
Debtor's  Act  c^Her  executUmJ] — 1 .  The 
Court  refused  to  allow  the  plaintiff  his 
costs  in  an  action  brought  bv  him  on  a 
jodgmenty  where  it  appeared  that  afler 
execution  he  had  commenced  by  pro- 
ceeding by  attachment  under  the  Ab- 
sconding Debtor's  Act.  Keeler  v. 
Brouscy  i.  U.  G.  R.  348. 

Refueedj  although  there  teas  a  false 
p^J— 2.  The  Court  refused  to  allow 
a  plaintiff  costs,  although  the  defendant 
pleaded  a  fidse  plea  of  nul  tiel  record. 
McDonald  v.  Clarke,  i.  U.  C.  R.  527. 

[Sm  rales  of  Hiliry  Tenn^S  Vic,  number 
S4,  regulating  pleas  of  judgment  recovered 
in  snraier  Court] 

T.  Undxr  7  Wm.  IV.  ca.  3,  sxcs. 
24  AND  26.  (Demurrers). 

When  ooets  mofy  he  reooveredJ] — 1. 
When  the  plaintiff  succeeds  on  a  de- 
murrer to  a  plea  in  abatement,  he  can- 
aot  recover  the  costs  of  the  demurrer 
under  7  Wm.  IV.  ch.  3,  until  the  ter- 
mination of  the  suit,  mdimond  et 
al.  V.  Campbelly  Hil.  Term,  2  Vic. 

Several  defendants — Verdict  on 
demurrer  far  one,  and  against  the 
ether,] — 2.  Where  in  an  action  of 
treipass  against  two  defendants,  they 
|deaded  the  general  issue  and  separate 
justifications,  to  which  the  plaintiff 
demurred,  and  went  to  trial  and  ob- 
tained a  verdict  on  the  general  issue, 
contingent  damages  on  the 


VI.  UivDSR  6  Wm.  IV.  ch.  1,  sbc.  1. 

(Promissory  notes). 

See  div.I(l),  16. 

Costs  allowed  in  one  sutt  onlif^^ 
Didursements  in  others.y—1  •  If  there 
be  two  indorsers  on  a  promissory  note 
under  100/.,  and  the  holder  of  the  note 
bring  several  actions  agvunst  them,  he 
will  under  5  Wm.  IV.  ch.  1,  be  enti- 
tied  to  tax  his  full  costs  in  only  one 
suit,  and  will  be  allowed  no  more  than 
disbursements  in  the  other.  Shuter 
V.  Dee,  i.  U.  C.  R.  292. 

[By  the  late  atatute  13  fc  14  Vk.  eh.  69, 
the  aectiocifl  limiting  the  operation  of  5  Wm. 
IV.  ch.  1,  to  notes  for  lOOL  have  been  lo- 
pealed*] 

Sq)arate  action  against  the  accoh 
tor  and  indorsers  of  abUl-^Liability 
of  one  for  the  costs  of  the  other. y^i. 
Where  the  plaintiff  commenced  sepa- 
rate actions  against  the  acceptor  and 
indorser  of  a  bill  of  exchange,  and  the 
acceptor  paid  the  amount  of  the  claim 
against  him,  but  without  the  costs,  and 
judgment  was  entered  and  execution 
issued  against  him  for  their  amount  and 
the  costs  of  the  suit  against  the  indor- 
sers, the  Court  ordered  the  writ  to  be 
restrained  to  the  costs  of  the  acceptor 
alone.  Gillespie  et  al.  v.  Cameront 
iii.  U.  C.  R.  45. 

[Seea]aoyiIL6,blra.] 

Inu^atcasestatutenotapplicaile.'J 
— 3.  A.  at  the  assises  in  Toronto  sues 
B-  as  one  of  the  indorsers  on  two  pre* 
missory  notes— one  for  27/.  and  the 
otherfor76/,    A.recovenonthenote 
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for  27/.,  but  having  mislaid  the  note 
for  76/.,  he  enters  a  nolle  prosequi  as 
to  that  part  of  his  claim.  A.  also 
brings  another  action  in  the  District 
Court  of  the  Niagara  district  against 
C.  the  maker,  and  D.  another  of  the 
indorsers  on  the  note,  for  ^IL  Held, 
on  a  motion  to  restrain  the  plaintiff 
under  5  Wm.  IV.  from  recovering 
more  than  the  full  costs  of  one  suit, 
that  the  act  did  not  apply.  Geddes  v. 
Rogers,  v.  U.  C.  R.  1. 

Argument .  of  demurrers  in  three 
separate  causes  on  the  same  rule  J] — 4. 
Where  separate  actions  were  brought 
against  the  maker  and  indorsers  of  a 
note,  and  upon  a  demurrer  by  the  de- 
fendant to  the  plaintiffs'  replication, 
judgment  was  given  for  the  defendant, 
and  the  plaintiffs  applied  to  amend, 
making  but  one  application  in  the  three 
cases :  Held,  that  the  defendant  was 
only  entitled  to  the  costs  as  for  one 
case,  in  attending  to  oppose  the  appli- 
cation to  amend.  Held  also,  that  as 
to  the  ordinary  fee  disbursed  to  counsel , 
with  brief  to  argue,  the  demurrer  in 
three  cases,  and  the  ordinary  taxable 
costs  occasioned  to  the  defendant  by 
the  demurrer  in  each  case,  that  they 
might  be  allowed  to  the  defendant. 
Sank  of  British  North  America  v. 
Ainley,  vii.  U.  C.  R.  521. 


VII.  Under  other  Statutes. 

■ 

43  Eliz. — Trespass  quare  clausum 
fregit.] — 1.  Held,  that  in  action  of 
trespass  quare  clausum  fregit,  to  which 
the  general  issue  is  pleaded,  (not  per 
Stat.),  the  judge  who  tried  it  may  cer- 
tify under  43rd  Eliz.,  to  deprive  the 
plaintiff  of  costs,  when  the  damages 
are  under  40.^. .  Goodall  v.  Glen  et 
al.,  vi.  U.  C.  R.  14. 

43  Eliz. — Libel — 20s.  damages,"] 
—2.  In  an  action  for  libel  wherein  the 
plaintiff  recovered  20  shillings  dama- 
ges, the  judge  who  tried  the  cause  re- 
fiisdd  to  certify  under  43  Eliz.     Camp' 


eron  et  Ux.  v.  3PLean,  Tay.  U.  C. 
R.  524. 

43  Eliz. — General  verdict  under 
405.] — 3.  Where  there  are  cx)unts  in 
trespass  quare  clausum  fregit  and  de 
bonis  asportatis,  and  a  general  verdict 
under  40^.,  the  judge  at  Nisi  Prius 
may  certify,  to  deprive  the  plaintiff  of 
costs.  Harper  v.  Ward,  Mich.  Term, 
4  Vic. 

43  Eliz. — Certificate!] — 4.  It  is 
not  compulsory  upon  a  judge  at  Nisi 
Prius  to  grant  a  certificate  under  43 
Eliz.  McGuire  v.  Donaldson^  Tay. 
U.  C.  R.  332. 

Statute  4  Anne,  ch.  16,  sec.  5.] — 5. 
A  judge  will  not  certify  under  the 
statute  4  Anne  ch.  16,  sec.  5,  to  pro* 
tect  a  defendant  against  paying  the 
costs  of  a  plea  which  he  knows  is  not 
true  in  itself,  but  which  he  pleads  for 
a  collateral  purpose.  McLeod  v*  Tor* 
ranee,  iii.  U.  C.  R.  174, 

4  Wm.  IV. ch.  l,sec.  53.]— fi.  The 
Court  will  not  grant  an  attachment 
against  an  over-holding  tenant,  under 
4  Wm,  IV.  ch.  1,  sec.  53,  for  the  non- 
payment of  costs,  until  an  order  to  pay 
the  costs  has  been  first  served  upon  the 
tenant  and  a  demand  made.  McLaA' 
Ian,  In  re,  iii.  U.  C.  R.  331. 

4  Wm.lV.sec.21 — Certificate  for 
costs.] — 7.  Where  in  an  investigation 
of  a  charge  under  the  Petty  Trespass 
Act,  4  Wm.  IV.  ch.  4,  before  magis- 
trates, the  plaintiff  was  guilty  of  a 
contempt,  for  which  the  magistrates 
convicted  him,  but  without  warrant, 
and  the  plaintiff  brought  an  action  for 
false  imprisonment  against  them  and 
recovered :  Held,  that  the  action  did 
not  arise  in  consequence  of  anything 
done  by  the  magistrates  under  the 
Petty  Trespass  Act,  and  that  therefore 
it  was  not  necessary  for  the  judge, 
under  the  21st  section  of  that,  act,  to 
certify  his  approval  of  the  verdict  to 
entitle  the  plaintiff  to  his  costs.  .^- 
mmcr  v.  Boswell  et  al.,  Trin.  Term,  5 
Sc  6  Vic. 
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Vm,  Othbr  matters  rslatino  to 
Costs. 

See  Amendment,  II.  30 ;  III.  12. — 
Arbitration  and  Award,  III(2), 
2;  IV(1),6;  IV(2),  1 ;  VII.— At- 
TACRMENT,  II.  3,  4,  5,  6,  8,  9, 11 ; 
ni.  1, 3.— Attorney,  Iir3),  3,  4. 
Bail,  III.  9.— Capias  ad  Respon- 
dendum, 5. — Capias  ad  Satisfa- 
ciendum, 2.  —  Certiorari,  4. — 
CooNovrr,  3. — Dower,  III.  3,  5. 
Ejectment,  IV(2);  V.  9,  11;  VI. 
Election. — ^Executor  etc.,  1. 9. 
Foreign  Judgment,  9. — Gaoler, 
1.— Indemnity  Act,  1. — Insol- 
vent etc.,  23. — Interpleader,  2. 
Jury,  5. — ^Mesnb  Profits,  pas- 
sim.— Money  Paid,  2,  3. — ^New 
Trul,  IV.  8  5 IX.  passim ;  X.  1. — 
Payment  into  Court,  2 — Sher- 
iff, IL  5, 11, 12,28. 

ReiriaoH  of  taxation.'] — 1.  If  plain- 
tiffs on  yerdict  are  allowed  only  to  lax 
dittrict  court  costs,  and  the  defendant 
neglects  to  take  out  a  rule  to  be  pre- 
flCDt  at  the  taxation,  the  Court  will  not, 
aAer  the  plaintiffs  have  taxed  district 
court  costs,  direct  a  revision  of  the 
taxation  that  the  defendant's  costs  may 
be  deducted  under  the  statute.  Mc- 
Call  et  al,  v.  Cameron,  u  U.  C.  R. 

AttadimeTUfor  non-payment.'} — 2. 
An  affidavit  being  made  of  a  rule  for 
pajment  of  costs,  served  and  demand- 
ed, the  Court  will  make  a  rule  for  an 
attachment  for  non-payment  absolute 
in  the  first  instance.  BjxweHy.BJart' 
Vfdl,  Dra.  Sep.  96. 

AddUiUmal costs.l — 3.  Whereafter 
i»ue  joined,  the  plaintiCand  defendant 
settled  the  action  upon  condition  of  the 
defendant  paying  the  costs  incurred, 
and  they  were  stated  at  a  certain  sum 
l7the  plaintiff's  attorney,  for  which 
the  defendant  gave  his  note  payable 
before  thb  assixes,  and  on  the  first  day 
of  the  assizes  the  defendant's  agent 
tendered  the  ajnount,  reserving  to  him- 
idf  the  right  of  taxation  afterwards, 
and  the  phintiff 's  attorney  refused  to 


receive  the  amount,  except  uncon- 
ditionally, and  the  agent  aflervvards 
tendered  it  unconditionally,  but  it  was 
then  refused,  because  additional  costs 
had  been  incurred,  and  the  plaintiff's 
attorney  took  a  verdict  for  nominal 
damages — ^the  Court  set  the  verdict 
aside  on  payment  of  the  sum  originally 
agreed  upon,  and  made  the  plaintiff's 
attorney  pay  the  costs  of  the  applic?i- 
tion.  RnUan  v.  Robertson,  ii.  U.  C. 
R.  37. 

Set  off."] — I".  Where  a  defendant 
put  off  a  trial  on  payment  of  costs,  and 
never  having  paid  those  costs,  at  a  sub- 
sequent trial  obtained  a  verdict :  Hdd, 
that  those  costs  could  not  be  set  off 
against  the  defendant's  general  costs^ 
there  being  no  affidavit  of  the  defen- 
dant's insolvency.  Potts  v.  Doyle^ 
Easter  Term,  6  Wm.  IV. 

Costs,  when  amendment  not  made 
at  Nisi  Prius  according  to  leave 
granted."] — 5.  Where  in  trover  for  a 
waggon,  the  evidence  clearly  establish- 
ed that  the  matter  in  dispute  was  not 
the  waggon,  but  two  of  its  wheels,  and 
the  plaintiff  obtained  leave  to  amend 
his  declaration  at  Nisi  Prius,  by  adding 
the  wheels,  but  the  amendment  was 
not  in  fact  made,  and  the  jury  gave  a 
verdict  for  the  plaintiff  for  fifleen  shil- 
lings— ^the  Court,  on  making  the  rule 
absolute  for  a  new  trial  without  costs, 
against  which  no  cause  was  shewn^ 
?ield,  that  in  such  a  case,  the  amend- 
ment at  Nisi  Prius  should  have  been 
made  only  on  payment  of  costs.  Mc^ 
dill  V.  Ckilvers,  ii.  U.  C.  R.  269. 

Joint  debtors — Debt  paid  by  one — 
Enforcing  debt  and  costs  from  the 
other.] — 6.  Wherejudgment  is  recov- 
ered in  an  action  against  two  parties 
jointly  liable,  and  at  the  instance  and 
for  the  benefit  of  one  of  the  parties, 
who  pays  the  debt  with  costs,  the 
plaintiff  proceeds  to  enforce  payment 
of  the  whole  amount  from  the  other 
party — ^the  Court  will  order  the  dama* 
ges  assessed  by  a  jury  on  the  breach 
assigned,  in  an  action  on  a  limit  bond 
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given  by  that  other  party  to  be  redu- 
ced to  the  costs  and  chaiges  in  the 
original  action.  Gooderham  v.  Cham' 
ben  et  al.,  i.  U.  C.  R.  172. 

Ground  of  setdng  aside  new  pro- 
ceedingJ] — 7.  It  is  no  ground  for  set- 
ting aside  a  new  proceeding  in  a  cause, 
that  the  costs  of  setting  a  previous 
irregular  proceeding  aside  have  not 
been  paid  as  ordered.  Reginav. 
Crooks,  Easter  Term,  3  Vic. 

Costs  of  unnecessary  pleadings  dis' 
aUowed,}' — 8.  Where  separate  actions 
were  brought  by  the  obligee  against 
the  obligors  in  a  joint  and  several  bond, 
and  the  pleadings  had  been  drawn  on 
both  sides  to  an  unnecessary  length ; 
the  plaintiff  had  leave  to  discontinue 
after  argument  on  demurrer,  and  the 
master  disallowed  the  defendant  a 
great  portion  of  the  pleadings,  which 
he  considered  had  been  unnecessarily 
pleaded — ^the  Court  discharged  a  rule 
nisi  obtained  by  the  defendant  to  raise 
the  taxation  with  costs.  Mallochv. 
Gri«r,ii.U.  C.R.  113. 

Several  suits  for  the  same  caused] 
—9.  The  Court  refused  to  stay  pro- 
ceedings until  payment  of  costs  in  two 
other  suits  pending  for  the  same  cause. 
Bdchmond  et  al.  v.  Campbell,  Easter 
Term,  2  Tic. 

[See  Ejxctmxht,  VL] 

Defendant^sattamey  tiering  plain' 
tiff  to  pay  his  costs,  when  known — 
l^laxrOiff  aftervHxrds  issuing  writ, 
Ufiihaut  informing  defendant  of 
amount  of  costs.'] — 10.  Where  the 
defendant   obtained  a  new  trial   on 

!)ayment  of  costs,  and  his  attorney 
mmediately  afterwards  wrote  to  the 
plaintiff*s  attorney  begging  to  know 
what  the  costs  were  that  he  might  pay 
them,  and  the  plaintiff's  attorney  took 
no  notice  of  the  letter,  but  after  allow- 
ing some  months  to  elapse  moved  in 
term  time  to  discharge  the  rule  for  a 
new  trial,  on  an  affidavit  that  the  costs 
were  unpaid*  and  without  any  notice 
to  the  defendant's  attorney  to  attend 
taxationi  on  the  same  day  entered  judg- 


ment and  took  out  a  hab.  fac,  which 
was  executed — the  Court,  on  applica- 
tion of  the  defendant's  attorney,  set 
aside  the  judgment  and  writ  without 
costs,  and  directed  the  defendant  to  be 
restored  to  possession.  Doe  dem. 
Arnold  v.  Atddjo,  vi.  U.  C.  R.  21. 

Judgment  as  in  case  of  a  non^suit 
— Costs  of  commission.'] — 11.  Notice 
of  trial  was  given  by  the  plaintiff  and 
duly  countermanded. — ^The  defendant 
obtained  a  judgment  as  in  case  of  a 
non-suit,  in  consequence  of  the  plain- 
tiff not  having  proceeded  to  trial  accor- 
ding to  the  practice  of  the  Court,  and 
claimed  allowance  in  his  bill  of  costs 
for  a  commission  to  examine  witnesses 
in  the  United  States :  he  also  claimed  a 
counsel  fee,  and  a  fee  for  preparing  a 
brief.  These  were  refused  by  the 
master ;  and  upon  a  motion  for  revision 
of  taxation,  it  was  held  that  under  the 
circumstsinces  of  the  case  the  master 
ought  to  have  allowed  the  expense  the 
defendant  had  bcien  put  to  under  the 
commission,  notwithstanding  the  plain- 
tiff had  countermanded  his  notice  of 
trial  in  due  time ;  and  with  respect  to 
brief  and  counsel  fees,  that  the  master 
should  allow  no  disbursement  to  coun- 
sel with  brief,  nor  any  charge  with 
brief  which  should  appear  either  not  to 
have  been  actually  incurred  or  to  have 
been  unnecessarily  incurred.  Pegg 
V.  Fegg,  vii.  U.  C.  R.  220. 

[See  Pigg  T.  Ast*  i«  Cham.  Rep.  190.] 

Rules  distkargedon  preliminary  or 
substantial  objections -^  Costs.] — 12. 
If  a  rule  be  discharged  on  a  prelimi- 
nary objection,  such  as  an  error  in  the 
intituling  of  an  affidavit,  &c.,  costs  will 
not  be  allowed ;  but  if  the  objection  be 
to  the  sufficiency  of  the  materials  on 
vdiich  the  rule  is  moved,  the  rule  will 
be  discharged  with  costs.  Hughes  v. 
HamilUm  et  al.,  ii.  U.  C.  R.  172. 

[See  an  inetance,  PaACTrcs,  II.  21.] 


COSTS  (SECURITY  FOR). 
See  SBcuRrrr  roR  Costs. 
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COUNSEL. 

See  Arrsst,  II.  6. — ^DsMiniRSR,  7. 
Qu£SN*8  Counsel. 


Fees  between  counsel  and  client. 
1.  Counsel  can  sustain  actions  for  such 
fees,  to  be  paid  to  themijelves  by  their 
clients,  as  are  established  according  to 
the  table  of  fees  under  the  statute  2 
Geo.  rV*  ch.  1 ;  but  where  the  fees 
daimed  are  not  such  as  come  within 
&e  provisions  of  that  act,  the  general 
principle  of  law  in  England  applies 
equally  to  this  province,  and  counsel 
have  no  right  of  action  for  fees  gener- 
sUt.  Baldwin  et  al,  v.  Montgomery ^ 
L  U.  C.  R.  283. 

[SetfiutliBr  8wdtk  daLr,  Oraham,  Attok- 
nr,  III.  14,  (Utter  part  thereof),  Costs,  VI. 
4;aiidym.ll.] 

Acting  as  untness.'] — 2.  Where  a 
eoQDsel  upon  stating  to  the  jury  the 
&cts  he  himself  could  prove,  is  re- 
minded by  the  judge  that  he  cannot 
act  both  as  an  advocate  and  a  witness, 
and  then  immediately  sits  down,  ceases 
to  act  aa  counsel,  and  gives  evidence 
in  the  cause,  the  Court  will  not  enforce 
their  rule  so  rigidly  as  to  set  aside  the 
verdict.  Cameron  v.  Forsyth  et  al., 
iv.  U.  C.  B.  189. 

Verdict  settisideforbteadtof faith*'] 
—3.  A.  a  counsel  at  Nisi  Ftius,  re- 
presented to  B.  another  counsel,  that 
a  cause  was  undefended ;  B*  thereup- 
on took  a  brief  from  the  plaintiff,  and 
A.  afterwards  appeared  for  the  de- 
fence and  obtained  a  verdict — The 
Court  set  aaide  the  verdict  for  the 
want  of  good  faith  in  the  defendant's 
counsel,  and  made  him  pay  the  costs 
of  the  application  and  triaJ.  HamU- 
ton  v.  Nat/moH^  Trin.  Term.  3  &  4 
Vic 


COUNTS. 

8m  Axxhdmbnt,  n.  17, 33 ;  IIL  % 
3, 4y  6^  6«^-CoMMOii  Coun  T8« 


COUNTY  COUNCIL. 

See  District  Council. 


■♦— 


COUNTY  COUNCILLOR. 
See  DisTBicT  Council,  12, 13. 


COUNTY  COURT. 
See  District  Court. 


COUNTY  .TREASURER. 

See  District  Council,  8, 11.— -Di- 
vision Court,  4. 


COUNTY  WARDEN. 
See  District  Council,  16. 


COURT  HOUSE. 

See  District  Council,  3,  IS. — ^Man- 
damus, 17. — Quarter  Sessions,  3. 


COURTS. 

See  District  Court.  —  DrvisioN 
Court. — ^Practice  Court. — ^Pro- 
bate Court. — Surrogate  Court. 


COVENANT. 

See  Arbttration  and  Award,  VI 
(2),  passim. — ARREaT,  IV.  6^ — 
Costs,  1(2),  1, 8. 

I.  Construction  AND  Operation. 
II.  Proceedings. 


il).  Action  (xenerally. 
2), 


Pleadings  f  Evidence  and 
Damages. 


I.  Construction  and  Operation. 

See  Executor  etc.,  1. 10. — ^Leabe, 
I^-Sherifp,  V.  4, 10, 15, 16, 20. 
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Covenant  of  seizin  and  of  further 
assurance — Breaches  — Tk/wer^ — 1 . 
It  is  no  breach  against  the  covenantor 
on  a  covenant  in  a  conveyance  of  land, 
that  he  is  seized  of  an  estate  of  inlieri- 
tance  in  fee,  without  anything  to  charge 
or  incumber  the  same,  that  his  wife  is 
alive  and  has  not  barred  her  dower ; 
nor  is  it  any  breach  of  a  covenant  for. 
further,  better,  and  more  perfectly  con- 
veying  the  land,  that  a  deed  of  release 
of  his  wife's  dower  was  tendered  to 
the  covenantor  to  be  executed,  and 
refused.  Bower  v.  Brass,  Easter  Term, 
5  Vic.  t 

Further  assurance  — Dower.'] — 2. 
The  right  of  dower  which  a  woman  has 
during  coverture  is  not  an  interest, 
the  release  of  which  the  covenantee 
can  require  under  the  ordinary  cove- 
nant, for  further  assurance.  Hoi/t  v. 
Widderfield,  v.  U.  C.  R.  180. 

3.  Semble:  (per  Macaulay, J.)  That 
if  the  woman  had  survived  her  husband, 
an  action  would  only  lie  upon  an  eff'ec- 
tual  conveyance  to  pass  her  estate 
having  been  tendered.  Jb. 
[See  div.  11(2),  9,  infra.] 

Condition  precedent,] — 4.  Where 
the  plaintiff  covenanted  that  his  son 
should  serve  the  defendant  for  seven 
years,  in  consideration  whereof  the 
defendant  covenanted  at  the  expiration 
of  the  time  to  convey  200  acres  of 
land  to  the  son,  his  heirs  and  assigns : 
Sddf  that  the  service  for  seven  years 
was  a  condition  precedent  to  the  right 
to  the  conveyance  of  the  land,  (xixxi' 
all  V.  Elmsley,  Easter  Term,  4  Vic. 

Word  "  demise^^  an  implied  cove- 
nant— Assigning  breadies  of  such  int. 
plied  ccwenant,'] — 5.  If  the  word  "  de- 
mise'' be  used  in  a  lease,  it  contains  an 
implied  covenant  that  the  lessee  may 
peaceably  enter  and  enjoy ;  and  it  is 
sufficient  in  an  action  on  the  lease  to 
state  the  breach  of  such  implied  cove- 
nant|  without  having  before  or  other- 
wise referred  to  it  in  the  declaration. 
Smart  v.  Sttuxrtf  Trin.  Term,  6  &  7 
Wm.  IV. 


Covenant  for  good  title.] — 6.  Heldf 
that  the  usual  covenant  for  good  title 
is  a  covenant  running  with  the  land, 
and  that  it  is  no  objection  therefore  to 
an  action  upon  such  a  covenant,  by 
the  assignee  of  the  covTenantee  against 
the  original  covenantor,  that  because 
according  to  the  statement  in  the  de- 
claration, "  the  covenant  was  broken 
as  soon  as  made"  and  could  not  enure 
to  the  benefit  of  the  assignee.  Gam^ 
lie  ct  al.  V.  Recs,  vi.  U.  C.  R,  396, 
[Upheld  in  ScoU  v.  Fralick,  vi.  U.C.R.  511.] 
7.  Qucere :  What  would  the  efiect 
be,  if  at  the  time  the  original  covenan- 
tor's deed  was  given,  a  third  party  had 
been  actually  in  adverse  possession,  or 
if  the  covenantee  had  been  evicted 
before  he  made  the  deed  to  the  as- 
signee 1    lb. 

Right  to  sue  for  rent  under  the 
facts,] — 8.  A.^  authorised  by  govern- 
ment to  settle  a  township,  covenanted 
with  B.  that  he  would  allot  him  100 
acres  therein,  for  which  he  would  pro- 
cure a  deed  from  the  Crown  as  soon 
as  the  settlement  duties  were  perform- 
ed, and  B.  covenanted  with  A.^  that 
he  would  pay  him  a  bushel  of  wheat 
per  annum  for  every  acre  of  land  clear- 
ed after  he  hafti  been  in  possession  of 
the  lot  for  three  years :  Held,  that  A. 
might  sue  for  the  rent  after  B.  had 
been  in  actual  possession  for  three 
years,  although  no  deed  to  B.  had  been 
granted  by  the  Crown.  McNab  v. 
McFarlanCy  iii.  O.  S.  287. 

Preparation  of  papers  under  a  oove^ 
nant.] — 9.  Held,  that  upon  the  agree- 
ment set  out  in  the  report  of  this  case, 
the  covenantor,  and  not  the  cove- 
nan  tee,  was  the  party  to  prepare  the 
papers  for  the  Bishop  of  Toronto  to 
execute,  Henderson  v.  NicholSf  v. 
U.  C.  R.  398. 

What  amounts  to  a  covenant.] — 
10.  Where  a  covenant  was  contained 
in  a  lease,  that  the  lessee  should  erect 
a  building  on  the  demised  premises 
during  the  term,  '<^  provided  always, 
and  it  is  the  true  intent  and  meaning 
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of  these  presents^  and  the  parties  there- 
unto, that  at  the  expiration  of  the  de- 
mise the  buildings  erected  shall  be 
paid  for  at  the  valuation  of  two  indif- 
ferent persons/'  &c. :  Held^  on  a  plea 
of  non  est  factum,  pleaded  to  a  decia- 
ralion  treating  on  the  part  of  the  lease 
coQunencing  <<  provided  always,"  as  a 
covenant,  that  the  plaintiff  was  entitled 
to  recover.  McFattridge  v.  TcUbert 
a  al.,  ii.  U.  C.  B.  156. 


II.  Proceedings. 
(1),  Action  Generally. 

See  Apprentice,  2,  3. — Contribu- 
aaoN,  2. — Covenant,  I.  5. — Dis- 
trict Court,  9.  —  Sheriff,  V. 
passim. 

Covenant,  on  wMA  action  brought 
must  be  eajfress.^ — 1.  The  cov^ant 
in  a  deed  upon  which  a  party  sues 
must  be  express  and  distinct,  and  not 
gathered  as  arising  consequentially,  or 
morally  by  reason  of  something  else 
contained  in  the  deed.  Liddell  v. 
HLmro^  iv.  U.  C.  R.  474. 

Covenant  on  the  proviso  in  a  mort" 
gfige.l — 2.  Covenant  cannot  be  sus- 
tained on  the  proviso  in  a  mortgage 
deed,  to  pay  the  mortgage  money. 
Martin  v.  WoodSy  Trin.  Term,  3  &  4 
Tic.  , 

[See  div.  11(2),  7, 17, 18,  infra.] 
Vendee  having  given  a  mortgage 
to  vendor  f  is  disabled  from  suing  for 
title,'] — 3.  Where  a  purchaser  re-con- 
veys the  same  lands  to  his  vendor  by 
mortgage  in  fee,  to  secure  payment  of 
the  purchase  money,  he  cannot  sustain 
an  action  against  the  vendor  for  breach 
of  covenant  for  good  title,  while  the 
mortgage  continues  in  force.  Huyck 
V.  McDonald,  iii.  O.  S.  292. 

Aaion  by  heir  on  covenant  entered 
into  with  ancestor.] — 4.  Held,  that 
an  heir  could  not  sue  on  a  covenant 
entered  into  with  the  ancestor  to  con. 
vey  land  to  him,  his  heirs  and  assigns, 
Within  a  certain  time,  the  heir  not  be- 
ing mentioned  in  the  covenant,  and 


the  breach  having  taken  place  in  the 
ancestor's  life-time.  Croodall  v.  JElms-' 
ley,  Easter  Terra,  4  Vic. 

[See  the  heir's  liability  on  ancestor's  eove* 
nahl  for  good  title — Heir,  5«] 

Action  by  assignee  of  covenantee 
for  title — Cause  of  action,] — 5.  Upon 
an  action  of  covenant  for  title  by  an 
a3signee  of  the  covenantee,  it  is  not 
essential  that  he  should  shew  that  a 
legal  interest  passed  to  him  under  the 
deed ;  his  cause  of  action  is,  that  he 
has  not  the  interest  he  supposed  he 
was  acquiring,  and  which  he  would 
have  had  if  the  title  of  the  covenantor, 
who  executed  the  first  deed,  had  been 
good.  Gamble  et  al,  v.  IteeSf  vi.  U. 
C.  R.  396. 

Eviction  from  part  of  premises,  a 
defence  to  an  action  of  covenant,] — 6. 
In  an  action  of  covenant  between  the 
original  parties  to  a  deed,  an  eviction 
from  part  of  the  premises  is  a  good 
defence  to  the  action  ;  there  can  be  no 
apportionment  of  the  rent  as  in  debt. 
Shuttleworth  v.  ^uiw  et  al,,  vi.  U.  C. 


(2),  Pleadings,  Evidence,  and  Dam- 


ages, 


See  Apprentice,  3.  —  Arrest  op 
Judgment,  2, 8. — Covenant. 1. 5. 
Leave  and  License,  4.  —  New 
Trial,  IV.  2.— Pleading,  II.  7, 10; 
VIII.  J. — Sheriff,  V.  passim. — 
Surrender,  5. 

Covenant  for  quiet  enjoyment^ — 
1.  In  an  action  for  breach  of  covenant 
for  quiet  enjoyment,  freedom  from  in- 
cumbrance, &.C.,  it  is  sufficient  for  the 
declaration  to  state  that  one  B.  was 
seized  before  conveyance  lo  the  plain- 
tiff, and  that  the  plaintiff  was  obliged 
to  pay  him  a  certain  sum  (naming  6.) 
to  obtain  possession,,  without  stating 
eviction  by  B.  Blcelcer  v.  Myers  et 
al.,  Tay.  U.  C.  R.  387. 

Caoeruint  for  enjoyment  from 
claims — Breach-Plea  of  no  eviction,] 
— 2,  To  a  count  setting  out  a  covenant 
that  plaintiff  should  enjoy  free  from  in- 
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enmbrancea  a  plea  stating  that  the 
plaintiff  enjoyed  the  estate  without 
eviction,  was  held  not  to  be  a  sufficient 
answer.  Skerwood  v.  Johns,  Tay.  U« 
C.  R.  507. 

CovenaTtt  far  title — Breach — Plea 
of  no  eviction  ] — 3.  In  an  action  of 
breach  of  covenant  for  good  tide  a  plea 
that  the  defendant  was  the  right  owner, 
&c.,  and  that  the  plaintiff  has  had  pos- 
session since  conveyance  made  by 
defendant,  and  never  has  been  evicted, 
is  bad  on  demurrer,  Vanderbfirg  v. 
Vanalstine,  Hil.  Term,  7  Wm.  IV. 

Action  against  assignee  of  a  lease 
— P/0a5.]---4.  A  plea  to  an  action  of 
covenant  against  the  assignee  of  a 
lease  for  rent  due  under  the  lease, 
that  all  the  estate  of  the  lessee  in  the 
demised  premises  did  not  come  to  and 
▼est  in  the  defendant,  as  the  plaintiff 
alleges,  is  a  good  plea ;  but  in  such  an 
action  the  defendant  cannot  plead  that 
the  lessee  was  seized  in  fee  simple 
before  the  demise,  and  conveyed  the 
premises  to  the  defendant  in  fee,  or 
that  the  lessee  leased  to  a  third  party, 
and  that  third  party  assigned  to  the 
defendant,  concluding  in  such  a  case 
with  a  special  traverse  of  the  assign, 
ment  to  the  defendant,  as  such  pleas 
amount  to  special  pleas  of  nil  habuit 
in  tenementis.  Annis  et  al.  ▼.  Cor* 
beU,  i.  U.  C.  R  303. 

Covenant  against  incumbrances  in 
a  lease — Breaches — Pleas."] — 5.  In 
an  action  on  a  covenant  in  a  lease,  that 
the  defendant  had  not  incumbered, 
charged,  or  affected  the  premises  leas- 
ed in  any  manner,  and  assigning  as  a 
breach  &at  A.  and  B.  claiming  under 
the  defendant  prior  to  the  plaintiff's 
lease,  and  having  a  right  to  certain 
fixtures  on  Uie  leased  premises  from 
the  defendant,  would  have  entered  to 
remove  them,  if  the  plaintiff  had  not 
paid  them  for  them;  the  defendant 
pleaded,  first,  that  A.  and  B.'s  titie  had 
expired  before  the  time,  when,  dec.| 
and  that  they  had  no  right  at  the  time 
aHeged  to  the  fixtures,  £c., 


to  the  country;  and  secondly,  ttat 
before  the  lease  of  the  plaintiff,  the 
defendant  had  leased  the  same  premi* 
ses  for  five  years  to  C,  who  had  a 
right,  under  the  lease,  to  the  fixtures; 
on  special  demurrer  by  the  plaintiff  to 
these  pleas,  the  Court  held  the  first 
good,  and  the  second  bad.  Cameron 
V.  TarraUy  i.  U.  C.  R.  312. 

Covenant  for  ddivery  of  stone^  216 
feet  to  the  toise — Averment  of  de» 
livery.] — 6.  In  covenant,  plaintiffii 
agreed  to  deliver  200  toise  of  atone 
for  the  building  of  a  wall,  defendants 
to  pav6«.  9^2. per  toise, i.e., for  every 
216  feet  cubic  measure,  when  the  waU 
was  erected — ^plaintiffs  averred  deliv* 
ery  of  195  toises  laid  in  the  wall,  but 
omitted  to  aver  how  many  toises  at  the 
rate  of  216  cubic  feet  to  a  toise  had 
been  laid  in  the  wall  and  measured 
there :  Held,  bad  on  demurrer.  (Mar 
caulay,  J.,  dissentiente.)  Biou?e  et  al. 
V.  Neunnan  et  al.,  Dra.  Hep.  96. 

Dedaration  for  payment  of  money 
by  instalments!] — ^7.  Where  the  plain* 
tiff  declared  on  a  covenant  for  the  pay* 
ment  of  250/.,  by  annual  instalments 
of  62/.  10s.  on  the  first  day  of  Januaiy 
in  each  year,  until  the  whole  sum  vi^as 
paid,  and  assigned  as  a  breach  that  on 
the  first  day  of  January  1845,  the  sum 
of  125/.  became  due  fi>r  two  instal- 
ments in  the  said  covenant — the  de- 
claration was  held  good  on  special 
demurrer.  Thompson  v.  ChanU^erSf 
ii.  U.  C.  R.  191. 

Covenant  for  quiet  er^oymentfrom 
all  claims — Breach."}^,  Where  in 
a  covenant  on  a  deed  in  fee  for  quiet 
enjoyment  against  all  claims,  the  breach 
assigned  was,  that  the  land  sold  was 
not  at  the  time  of  baigain  and  sale 
free  from  all  incumbrances,  but,  on  the 
contrary,  15/.  were  then  due  upon  it 
for  arrears  of  taxes:  The  declaration 
was  held  bad  on  special  demurrer. 
Wilson  V.  Rorke,  ii.  U.  C.  R.  437. 

Covenant  for  Atrther  €usisranee — 
AvermentJy^B*  In  an  action  upon  the 
common  covenantforfiirth»assQiance, 
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the  covenantee  must  aver  in  his  decla- 
ration that  the  conveyance  which  he 
required  wats  devised  by  himself  or 
his  counsel,  and  tendered  to  the  party 
to  be  executed.  (Macaulay,  J.,  du- 
bitante.)  Uoyt  v.  Widderfield,  v.  U. 
C.  R.  180. 

Frauds  haw  pleaded.'] — 10.  To  an 
action  of  covenant  on  a  deed,  the  fraud, 
covin,  and  mrare]>resentation  of  the 
plaintiff  may  be  pleaded  in  general 
terms.  Lacey  v.  Spencer ^  iii.  U.  C. 
R.  169. 

[De  injori*  is  »  good  replicatioa  to  a  plea 
of Irmud,  Cowper  v.  QarbiU,  13  M.  &  W.  88.] 

Action  cfctnyenant — Flea  of  release 
-^RepUealurn  of  fraud — Evidence 
under  the  pleadings."] — 1 1.  Where  in 
an  action  o(  covenant,  to  a  plea  of  re- 
lease, the  plaintiff  replied  that  it  was 
procured  by  fraud  and  covin,  on  which 
issue  was  joined,  and  at  the  trial  it 
appeared  that  before  any  breach  of 
the  covenant  the  plaintiff  had  assigned 
hij  interest  in  the  subject  matter  to  a 
third  parly,  and  that  this  action  was 
broQgbt  for  the  benefit  of  such  third 
party,  whom  the  plaintiff  tnd  the  de- 
fendant had  combined  to  defraud  by 
the  release:  Hdd^  that  under  the 
pleadings,  such  evidence  was  inadmis- 
able,  as  the  Court  could  {)ot  go  out  of 
the  record,  and  the  party  interested 
should  have  applied  to  set  the  release 
aside.  Bjowand  v.  Tyler y  iii.  0.  S. 
563. 

Covenant  for  title — Breaches,tcti7it 
of  seizin  in  fee,  and  evictidn — Plea 
cf  seizin  in  fee — Evidence,'] — 12.  In 
covenant  for  title,the  breaches  assigned 
were,  want  of  setsio  in  fee,  and  an 
eviction  by  a  stranger,  to  which  the 
defendant  pleaded  a  seizin  in  fee  in 
himself:  Held,  that  on  the  plaintiff 
proving  an  eviction  by  a  stranger  with- 
out iihewing  his  title,  it  was  incumbent 
on  the  defendant  to  give  evidence  of  a 
seizin  rn  fee  in  himaelf.  Varey  v. 
Muirheady  Dra.  Bep.  498. 

[Sm  Onus  Pkobabdx,  8,  4.] 
T 


Covenant  for  title — Measure  of 
damages.] — 13.  In  an  action  for 
breach  of  covenant  for  good  title,  no 
damages  can  be  recovered  for  im- 
provements or  the  increased  value  of 
the  land,  the  purchase  money  and  in- 
terest forming  the  measure  of  the 
damages.  McKinnon  v.  Burrowes, 
iii.  O.  S.  590. 

Covenant  to  re-purduise  a  lease — 
Damagesn] — 14.  Where  A.  purchased 
a  lease  from  B.,  and  B.  covenanted  to 
re-purchase  it  at  the  expiration  of  three 
years  for  a  greater  price  than  he  paid, 
and  after  the  three  years  had  expired 
A.  tendered  an  assignment  of  the  lease, 
which  B.  refused:  jETe/e/,  that  in  an 
action  on  the  covenant  A.  was  entitled 
to  recover  as  the  amount  of  damages 
the  price  agreed  upon  by  B.  for  the 
re-purchase.  Gibson  v.  Cidntt,  Easter 
Term,  2  Vic. 

Lands  liable  for  damages  in  cove- 
nant.]— 15.  Under  the  statute  5  Geo. 
II.  ch.  7,  real  estate  in  the  colonies  is 
liable,  to  satisfy  a  Judgment  for  dam" 
ages  in  an  action  of  covenant.  Nu^ 
gent  V.  Campbell  et  al.^\\\.  U.  C.  R. 
301. 

Covenant — Construction  of  agree- 
fhenty  as  set  forth  on  recordr—FUad- 
ing^ — 16»  Where  in  covenant,  with 
non  est  factum  pleaded,  the  plaintiff 
set  out  the  covenant  to  pay  £100  to 
the  plaintiff  in  three  months  af\er  a 
certain  day,  or  as  soon  as  the  defen- 
dant returned  from  the  United  States 
of  America,  after  having  taken  pos- 
session of  certain  land  (which  had 
been  sold  by  the  plaintiff  to  the  defen- 
dant, as  set  forth  in  the  declaration), 
or  disposed  of  any  part  thereof,  and 
the  plaintiff  assigned  as  a  breach,  that 
ahhough  the  period  of  three  months 
had  elapsed  long  before  the  commence- 
ment of  the  suit,  yet  the  defendant  had 
not  paid  the  money,  and  the  defendant 
moved  in  arrest  of  judgment,  because 
the  plaintiff  had  not  averred  ''  that  the 


146 


COT£NANT. 


CRIMINAI*   LAW. 


defendant  had  returned  from  the  United 
Siotoj!,  having  taken  possession  of  the 
lands,  or  disposed  of  c«onie  part  there- 
of"— the  Court  held  the  declaration 
Buiiicieiif.  Hardy  v.  Johnston,  ii.  U. 
C.  R.  160. 

Covenant  for  payment  of  money — 
BrenchcsJ] — 17.  The  plaintitfdeclared 
in  covenaiit,against  the  defendant,"  for 
that  the  defendant  covenanted  that  he 
vvouhi  pay  to  the  plaintiff  the  sum  of 
money  in  the  firoviso  of  the  indenture 
mentioned  upon  the  day  and  time  ap- 
pointed for  payment  thereof  in  and  hy 
8aid  proviso."  Breaches — **thal  the 
defendant  did  not,  nor  would  pay  to 
the  plaintiff  the  sum  of  £34  \f>i.  and 
interest  for  the  same,  on  the  day  and 
time  appointed  for  payment  thereof  as 
aforesaid,  but  therein  failed  and  made 
defnult,  &c."  Demurrer  thereto. — 
Held,  declaration  good.  Courtney  v. 
Sinclair,  v.  U.  C.  R.  311. 

Plea  to  sudi  aniaction.'] — 18.  Dec- 
laration in  covenant  on  a  mortgage  to 
pay  a  sum  of  money  on  a  day  named. 
Plea — that  the  defendant  had  not  bro- 
ken his  covenant :  Held — plea  bad  on 
special  demurrer.  Mitchell  v.  Linton, 
V.  U.  C.  R.  331. 

Covenant  Jor  non-payment  of  rent 
— Plea  of  payment  to  a  tliird  party,'] 
— 19.  Where  in  a  covenant  for  non- 
payment of  rent  due  on  a  lease  made 
by  the  plaintiff  to  the  defendant  the 
defendant  pleaded  that  A.  was  seized 
in  fee  of  the  premises  and  leased  to 
B.,  whose  term  afterwards  came  to  the 
plaintiff  by  assignment,  and  that  after- 
wards, and  while  the  term  continued, 
and  before  action,  A.  distrained  on  the 
occupiers  of  the  premises  for  rent  due 
on  the  lease  from  6.,  and  received  a 
part  of  the  rent  from  them,  and  the 
residue  from  the  defendant :  Held^  on 
general  demurrer,  that  the  plea  was 
good.  Leonard  v.  Buchanan,  Easter 
Term,  5  Vic. 


COVERTURli  (PLEA  OF). 

See  Abatement,  5. — Asscmpstt, 

II.  7. 


CRIMINAL  CONVERSATION. 

A  valid  marriage  must  be  strictly 
proved,'] — In  trespass  for  criminal  con- 
versation, the  plaintiff's  marriage  must 
be  clearly  proved ;  mere  casual  con- 
versation of  the  defendant  in  which  he 
has  spoken  of  the  woman  as  the  plain, 
tiff's  wife,  or  letters  from  him  directed 
to  her  as  such,  are  not  sufficient  ad- 
missions of  the  marriage  to  obviate  the 
necessity  of  strict  proof  of  the  mar- 
riage iuelf.  Campbell  v.  Coin,  Easter 
Term,  7  Vic. 

[Aec.  CaiherwoodY,  CatUm,  xiii.  M.ft  W* 
261.— Also,  see  Reyy,  MilUt,  10  CL  &  Fin. 
534.] 


CRIMINAL  CONVICTION. 
See  Conviction,  passim. 


CRIMINAL  INFORMATION- 

See  Information. 


CRIMINAL  LAW. 

See  Conviction,  passim. — Larcent. 

Charge  of  murder  —  BaiL"} — 1. 
The  Court  refused  to  discharge  a  pri- 
soner brought  up  on  a  habeas  corpus, 
charged  with  having  murdered  his  wife 
in  Ireland,  communication  having  been 
made  by  the  provincial  to  the  home 
government  on  the  subject,  and  no  an. 
swer  received,  and  the  prisoner  having 
been  in  custody  less  than  a  year ;  and 
bail  in  such  a  case  will  not  be  allowed 
until  a  year  has  elapsed  from  the  time 
of  the  first  imprisonment,  although  no 
proceedings  have  in  the  mean  time 
been  taken  hy  the  Crown.  Rez  v. 
Fitzgerald,  iii.  O.  S.  300. 


CROWf^  GKANf. 
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Larceny — BttiL'\ — 2.    A   prisoner!      3.   Sew^/tf,  however,  that  a  grantee 
in  cust.'xty  for  grand  lart'eny  may  he  of  the  Crown  never  having  taken  pos- 


admitled  to  bail.     Rex  v.  Jones  et  al.j 
iv.  O.S.  18. 


session  is  suhjecl  to  the  provisions  of 
the  statut  >  32  Hen.  VIII.  ch.  9,  sec. 


[The  fiUtute  7  Wm.  IV..  cb.  4,  sec.  1,    '^;   J'^'^VJ^^  ^^^  ^•-  ^V^^""^  "^^^ 
abolishes  the   distinction   between    grand 
and  petty  larceny.] 


Charge  of  nimder — BailJ] — 3.  A 
prisoner  charged  with  nfiurder  may  in 
some  cases  be  admitted  to  baii,  and  on 
an  application  for  bail  the  Court  may 


U.  C.  R.  313. 

Emdence  disj^tirig  grantee^ s  iden- 
tity,^^ — I".  Evidence  is  inadmis.sible  to 
shew  that  the  per.'*on  named  in  a  grant 
is  not  the  person  for  whom  it  was  in- 
tended.    Doe  dem.  Baker  v.  Goulds 


look  into  the  information,  and  if  ihey '  Hi!.  Term,  6  Wm.  IV 

find  good  ground  for  a  charge  of  felony,       5-  Evidence  will  not  be  received,  to 

may  remedy  a  defect  in  a  commitment,  shew  that  a  grant  from  the  crown  was 

by  charging  a  felony  in  it.     Rex  v.  i  improperly  issued,  so   as  to  enai)le  a 

HigginSy  iv.  0.  S.  83.  subsequent  grantee  to  recover  in  eject- 

n_.         1     A    A     '    '     \  .merit.     Doe  dem.  McKay  v.  RykerL 

^enUncel^A,  A  cnmmal  convict-  t«  ■     t         o  m   a  ^r 

^1    .  f    f  ,  .       .         f  Tnn.  Term,  3  &  4  Vic. 

eiiatacourt  of  oyer  and  terminer  of  .     .        /.,      ,t  «, 

a  capital  felony,  may  be  brought  up  lo       Descriptumofland.j^e.  The  des- 


the  Court  of  Queen's  Bench  for  sen- 
tence. Rex  V.  Kenny f  Mich.  Term, 
7  Wm,  IV. 


CROWN. 

Stt Crown  Grant,?. — Limitations 
(Statute  of),  I.  3. — Surrender, 
1,3. 


CROWN  GRANT. 

See  Assumpsit,  I.  4. — Ferry,  2.  3. 
Survey,  1. 

Must  be  by  matter  of  record — Ef' 
feet  of  exeniplicatum  on  defective 
grant.] — 1.  A  grant  from  the  Crown 
must  be  by  matter  of  reconl  and  under 
the  great  aeal.  An  exemplification 
under  the  great  seal  of  a  grant  invalid 
in  its  exception  will  not  have  the  effect 
of  making  such  grant  valid  by  relation 
from  its  commencement.  Doe  dem. 
Jadtamy.  Wilkes,  tv.  O.  S.  143. 

Rights  of  grantee. ]'-2.  The  King's 
grant  gives  the  grantee  an  estate  suffi- 
dcnt  to  maintain  trespass  without  evi- 
dence of  actual  entry.  Clench  v. 
Hendricks,  Tav.  U.  C.  R.  555. 

[Also,  see  cas«  12,  Snf^a. 


cription  in  a  grant  will   be  taken  a^ 
correct,  unletf8  proved  to  be  wrong  by 
the    clearest    tetttimony.     Doe   dem. 
Smith  V.  Meyers,  ii.  0.  S.  301. 
[See  cases  7,  8,  9,  18  and  lo,  infra.] 

Production  of  grants  to  explain 
each  other — Construction  generally.] 
— 7.  In  actions  in  which  the  King  \a 
a  party,  in  the  C(>u^truction  of  grants 
from  the  Crown,  where  there  is  an 
ambiguity  in  respect  of  the  premises — 
as,  for  instance,  wkipt  is  to  be  consider- 
ed the  bank  of  a  river — other  grants 
from  the  Crown  are  admissible  in  evi- 
dence to  assist  the  construction ;  and 
grants  from  the  Crown,  either  for  a 
valuable  consideration  or  of  special 
favor,  are  to  be  construed  in  the  same 
manner  as  deeds  from  subject  to  sub- 
ject. Clark  et  al.  v.  Bonnycastle,  iii. 
O.  S.  528. 

Construction  of  grant  conveying 
land  to  unthin  one  diain  of  a  river. 1 
— 8.  A  grant  from  the  Crown  convey- 
ing land  to  within  one  chain  of  a  river, 
means  to  within  one  chain  of  the  edge 
of  the  river,  and  not  of  the  top  of  the 
bank  of  the  river.  Stanton  et  al.  v. 
Windeat,  i.  U.  C.  R.  30. 

Land  described  as  extending  to 
taater^s  edge — Meaning  thereof} — 9. 
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Where  land  was  granted  by  the  Crown 
bordering  on  Lake  Ontario,  and  was 
described  in  the  grant  thereof  an  ex- 
tending to  the  water*i  edge,  it  was 
held  that  under  this  description  the 
water's  edge  must  be  the  boundary 
wherever  it  might  be,  and  that  there- 
fore that  land  which  was  gradually 
and  imperceptibly  formed  by  the  re- 
ceding of  the  water  would  belong  to 
the  grantee,  the  boundary  of  the  lake 
being  fluctuating,  an'd  the  grantee  not 
being  restricted  to  the  land  extending 
to  where  the  water's  edge  was  at  the 
time  of  the  issuing  of  the  grant.  Land 
gradually  and  imperceptibly  formed  by 
the  washing  of  sand  and  shingle  from 
the  lake,  is  the  property  ol  the  owner 
of  the  adjoining  land,  even  although 
the  formation  is  caused  by  the  artificial 
erections  of  a  Harbor  Company  who 
are  entitled  to  particular  privileges  by 
act  of  parliament.  Doe  dem.  McDon- 
ald V.  The  Ccbourg  Harbor  Company, 
Mich.  Term,  7  Vic. 

[Bat  if  land  be  covered  with  water  by 
the  gradual  enoroachment  of  the  sea,  or  an 
arm  of  the  sea,  the  land  so  covered  reverts 
from  the  subject  to  the  Crown.  In  re  Bull 
and  SeWy  Railway,  v.  M.  &  W.  327. 

Lands  granted  improvidently  for 
the  Rideau  Canal. ^ — 10.  Quctre: 
Whether  any  grant  ifiiprovidently  made 
by  the  Crown  of  lands  set  apart  for  the 
Rideau  Canal,  before  the  passing  of 
the  act  7  Vic.  ch.  11,  would  not  be 
void  at  common  law  if  injurious  to  the 
canal,  without  the  necessity  of  pro- 
ceeding by  scire  facias  to  repeal  it? 
Doe  dem.  Malloch  v.  The  Principal 
Officers  of  Her  Majesty^s  Ordnance^ 
iii.  U.  C.  R.  387. 

11.  2re/(2,  that  lands  which  had  been 
so  granted  before  the  passing  of  the 
Vesting  Act,  7  Vic.  ch.  11,  but  after- 
wards marked  out  and  reserved  by  the 
Ordnance  Department  as  unnecessary 
for  the  canal,  became  again  re-vested 
in  the  Crown.     Jb, 

Notice  of  lease  from  the  Crown  to 
person  in  possession  before  such  lease 


— Trespass f  toithout  entry  of  lessee,] 
— 12.  Where  a  lessee  under  the  Crown 
gave  notice  of  his  lease  to  a  person 
who  had  been  in  possession  of  the  land 
leased,  without  license, before  the  lease 
was  granted:  Held,  that  without  actual 
entry,  he  might  maintain  trespass 
against  the  intruder  for  cutting  down 
timber  after  such  notice.  St.  Leger 
v.  Manahan^  Easter  Term,  6  Wm. 
IV. 

When  original  grant  mutilated,  ex- 
emplification  necessary."] — 13.  Where 
a  party  relies  on  a  grant  from  the 
Crown,  in  making  his  title,  he  should 
procure  an  exemplication  if  the  ori- 
ginal be  so  mutilated  that  its  contents 
cannot  be  accurately  ascertained. 
Goodtitle  dem.  Snyder  v.  Baker, 
Mich.  Term,  7  Wm.  IV. 

Control  of  particular  description, 
over  general  statement  of  number  oj 
acres.] — 1*.  Where  the  number  of 
acres  mentioned  in  grant  from  the 
Crown  does  not  correspond  with  the 
quantity  of  land  according  to  the  de:>- 
cription  in  the  grbnt,  the  description 
will  control.  Doe  dem.  Manning  v. 
Fergusson,  Hil.  Term,  2  Vic. 

Construction  of  description,] — 15. 
Held,  that  a  grant  from  the  Crown  for 
<<  all  that  certain  parcel  or  tract  of  land 
in  the  township  of  York,  containing 
200  acres,  more  or  less,  (including  lot 
21  in  the  7th  concession),  being  the 
clergy  reserve  lot  21  in  the  6th  con- 
cession west  of  Yonge  Street,  in  the 
said  township,"  the  land  not  being  set 
out  by  metes  and  bounds,  conveyed  to 
the  grantee  lot 21  in  the7ih  concession, 
as  well  as  lot  21  in  the  6th  concession. 
Doe  dem.  Keating  v.  Wyatt,  Easter 
Term,  5  Vic. 

Adverse  possession  does  not  operate 
against  the  Crown.] — 16.  Under  a 
crown  grant,  the  grantee  m/iy  maintain 
ejectment  against  a  person  who  has 
been  in  adverse  possession  for  upwards 
of  twenty  years,  and  it  is  not  necessary 
that  the  Crown  should  proceed  by  io. 
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fonnation  of  intrusion  in  such  a  case 
before  the  grant  should  specially  con- 
vey the  Crown's  right  of  entry  on  the 
Itod  to  the  grantee.  Doe  dent.  Fitz- 
gerald V.  FinHf  and  Doe  dem.  Fitz- 
gerald et  al.  V.  Clench,  i.  U.C.R.  70. 

Grant  conveys  the  possession  by 
operation  of  law."] — 17.  So  long  as 
there  is  do  other  person  in  possession, 
claiming  adversely  to  the  grantee's 
title,  the  grant  and  title  given  under  it 
carry  the  possession  by  construction  of 
law  to  the  owner  of  the  fee — a  visible 
actual  possession  by  the  owner,  or  by 
those  claiming  through  him,  need  not 
be  proved.  Doe  dem*  Modem  v. 
Tumbull,  V.  U.  G.  R.  129. 


CROWN  GRANT££. 

See  Crown  Grant,  passim. — Eject. 
MBNT,  I.  6y  26. — Intrusion. 


CROWN  LESSEE. 
Hee  Ejectment,  I.  26. 


CROWN  LOCATEE. 

See  Case  (Action  on  the),  3. — 

Ejectment,  I.  6. 

CROWN  NOMINEE. 
SeeDowERyl.  1. — Estoppel,  1,2,3. 

CROWN  AND  PLE  A  S(CLERK  OF) 

See  Clerk  of  the  Crown  and 
Pleas. 


CURRENCY. 

&s  Account  Stated,  1. 

New  York  Currency.'] — Doliarsand 
cents  are  not  New  Tork  currency  with- 
in  the  meaning  of  the  statute  2  Geo. 
IV.  ch.  13.  Phinny  et  aL  v.  Steven- 
son,  i.  U.  C.  R.  438. 


CUSTOMS  ACTS. 

See  Currier,  9.— Goods  Sold,  4. — 
Illegality,  1. — New  Trial,  II. 
15. —  Notice  of  Action,  6. — 
Witness,  23. 

Certifidate  to  officer  of  there  being 
probable  cause  of  seizure — When  a 
defence^] — 1.  Where  a  claim  for  goods 
seized  for  an  alleged  infraction  of  the 
revenue  laws  was  brought  before  the 
commissioners  of  customs,  under  the 
provincial  statute  4  Geo.  IV.  ch.  11, 
and  the  commissioners  upheld  the 
claim  and  restored  the  property  to  the 
claimant,  toit/umt  any  trial  or  verdict 
passing  upon  the  matter,  but  gave  a 
certificate  to  the  officer  of  customs  who 
had  seized  that  there  was  a  probable 
cause  of  seizure,  such  certificate  how- 
ever not  being  entered  of  record  in 
any  way :  Held,  in  an  action  of  tres- 
pass against  the  officer  for  the  seizure, 
that  the  certificate  afforded  him  no 
protection,  either  under  the  provincial 
statute  4  Geo.  IV.  ch.  11,  sec.  27,  or 
the  imperial  statute  3  &  4  Wm.  IV. 
ch.  59,  sec.  72.  Leuns  v.  Kirby,  i. 
U.  C.  R.  486. 

Goods  entered  at  a  port  and  accept- 
ed by  the  collector  cannot  be  seized 
at  another  port  as  having  been  under- 
valued.]— 2.  Where  goods  subject  to 
an  ad  valorem  duty  have  been  entered 
at  a  port  in  this  province  upon  the 
importer'ii  own  declaration  of  value, 
which  the  collector  had  accepted  and 
acted  upon,  the  same  goods  cannot  af- 
terwards be  seized  by  the  collector 
of  another  port  as  having  been  under- 
valued upon  their  entry  with  the  first 
collector.  Regina  ▼.  Jagger  et  al,, 
iii.  U.  C.  R.  255. 

Illegal  seizure.] — 3.  A  collector 
of  customs  at  a  port  of  entry  has  no 
power  to  direct  that  all  vessels  and 
boats  coming  from  a  foreign  country 
by  inland  navigation  shall  come  to  ve- 
port.at  a  particular  place  within  the 
port;  and  although  it  is  necessary  that 
all  goods,  whether  dutiable  or  not«  shall 
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remain  on  board  until  a  permit  is  grant- 
ed to  land  therii,  yet  the  horses  and 
carriages  of  travellers  may  be  landed 
without  any  permit,  after  the  arrival  of 
the  vessel  in  which  they  have  been  con- 
veyed has  been  reported  to  the  col- 
lector J  and  if  the  collector  should  seize 
the  vessel  as  forfeited,  either  because 
the  master  did  not  bring  his  vessel  to 
the  place  he  had  appointed,  or  because 
the  horses,  &c.  of  travellers  were  land, 
ed  without  a  perrait,such  seizure  would 
be  illegal;  and  although  in  such  a  case 
no  claim  should  he  entered  under  the 
imperial  statute  ^  &  5  Wm.  IV.  ch. 
89,  sec.  25,  by  the  owner  &c.  of  the 
ve^jsel,  the  collector  would  not  be  pro- 
tected in  an  action  of  trespass  for  the 
seizure.  McKenzie  et  al,  v.  Kirby, 
Trin.  Term,  5  &  6  Vic. 

Wlien  goods  are  liable  to  be  seized^ 
and  not  the  vessel.^ — 4.  If  dutiable 
goods  be  brought  by  inland  navi(;ation 
to  a  port  of  entry  and  there  entered, 
and  the  goods  are  afterwards  landed 
without  a  permit,  they  aru  liable  to 
seizure,  but  the  vessel  in  which  they 
were  brought  is  not.  And  if  the  du- 
ties on  dutiable  goods  be  offered  to  a 
collector  and  he  refuse  to  grant  a  per- 
mit, either  on  the  groiuid  that  the  sum 
tendered  is  insufficient  in  amount,  or 
for  any  uther  reason  which  may  not  be 
tenable,  if  the  goods  be  afterwards 
landed  without  a  permit  they  are  lia- 
ble to  forfeiture,  and  the  only  remedy 
ior  the  owner  is  by  action  against  the 
collector  for  the  injury  which  he  may 
suffer  bylhe  refusal  of  the  permit.  Ib» 

Evidence  under ^  *^not  imported  in 
manner  ahdform^  ^<^'"] — 5«  Under  a 
plea  of  not  imported  in  manner  and 
form,  &c.,  to  an  information  for  the 
condemnation  of  goods  as  illegally  im- 
ported, evidence  may  be  given  that 
they  were  landed  through  stress  of 
weather.  The  Attorney  General  v. 
Spafford,  Dra.  Rep.  333. 

Information  under  S  Sr  9  Ftc.  di. 
93.]-<-6.  Quaere:   Would  an  informa- 


tion lie  under  the  66tli  clause  of  the 
imperial  act  8  &  9  Vic.  ch.  93,  where 
the  party  informed  against  was  a  i^er- 
son  shewn  not  to  have  transported  or 
harbored  goods  of  another,  hut  his*  own 
goods,  smuggled  by  himself  on  his  own 
account?  The  Attorney  Generals, 
Warner,  vii.  U.  C.  R.  339. 

Claim  of  a  joreigner  forwarding 
goods  about  to  be  smuggled.'] — 7. 
Whether  a  foreigner  forwarding  pro- 
hibited goodH  to  a  place  in  the  United 
States  so  situated  as  to  furnish  a  t*trong 
presumption  that  they  would  be  smug- 
gled, can  maintain  an  action  for  the 
price  of  Ruch  goods.  See  Sawyer  v. 
Manahan,  Tay.  U.  C.  R.  430. 


DAMAGES. 

See  Absconding  Debtor,  17. — 
Amendment,  III.  11. — Arbitra- 
tion AND  Award,  III  (1), 2, 6  J IV. 
(3),  7. — Assumpsit,  II.  8,  et  seq. — 
Attorney,  II  (1).  11. — ^Bills  of 
Exchange,  etc.,  VIW,  2,  3,  6. — 
Bond,  II.  9. — Case  (Action  on 
the),  1,2.— Covenant,  II  (2),  13, 
14',15. — Distress,  n.  1,  3. — Di- 
vision Court,  6. — Dower,  III. — 
Ejectment,  II.  6,  11. — False 
Imprisonment,  10. — Indemnitit 
Bond,  10. — Libel  and  Slander, 
III  (2),  6.— Limits,  II.  10.— New 
Trial,!.  4;  IV.  2;  X.  26— Nui- 
sance, 2,  3. — Penalty. — Prohi- 
bition, 1,2. — Set-off,  1. — Sher- 
iff, III.  19;  IV.  7.— Trover,  II- 
5,  el  seq. — Venire  de  novo,  2. 


DAMAGES  (ASSESSMENT  OF). 
See  Assessment  of  Damages. 


DEATH. 

I.  Presumption. 

iSee  Evidence^  VI. 

II.  Proof, 

See  EviDSNCBy  IIL  1, 2. 


DECI»ARATION. 
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DEBT. 

See  Amendment,  III.  11. —  Arbi- 
tration AND  Award,  IV  (3),  8; 
VI  (2),  passim. — Arrest  of  Judg- 
ment, 6. — Billiard  Tables,  3. — 
Bond,  II. — De  Injuria,  4. — ^Dis- 
trict Council,  3,  7.— Foreign 
Judgment. — Gas  Companies,  2. 
Heir,  1,  5. — Indemnity"  Bond,  ^, 
et  seq-  —  Indorsement,  I.  9. — 
Judgment,  J  9.  —  Maintenance 
(Statute  of),  18, 19. — Midland 
District  Turnpike  Trust. — To- 
ronto AND  Lake  Huron  Rail- 
road Company. 

Wken  fnaintainable — Penalties,] 
— 1.  Debt  lies  to  recover  penalties 
under  the  imperial  statute  6  Greo.  IV. 
ch.  114^.  Jones  qui  tarn  v.  Chace, 
Dra.  Rep.  334. 

First  instalment  of  a  mortgage.'] — 
2.  Del>t  does  not  lie  for  the  first  instal- 
ment of  a  mortgage  before  the  others 
are  due.  Forsyth  et  al.  v.  French  et 
s/.,  Hil.  Term,  3  Vic. 

Collateral  undertakings,'] — 3.  Debt 
on  simple  contract  does  not  lie  on  any 
collateral  or  conditional  undertaking 
only.     McLeod  v.  Tinsley^  vii.  U,  C, 

Consideration  must  mow  to  debtor 
himself.] — i».  To  support  an  action  of 
debt  on  simple  contract  it  mustaippear 
that  the  contract  has  been  entered 
into  for  a  consideration  moving  to  the 
debtor  himself,  and  noi  as  in  assumpsit 
for  a  consideration  moving  from  the 
pitiotiff  to  a  third  party.     lb* 


DEDICATION  OF  LAND  FOR  A 

ROAD. 
See  Highway,  S,  6,  7,  8,  9. 


DECEIT. 

See  Fraud. 


DECK  LOADING. 

See  Carrier,  10, 11. 

— « — 

DECLARATIONS. 
Su  Deed,  III.  ^.—E vidence,  VII.  5. 


DEED. 

/Se*  Assignment,  (Deed  of).-Crown 
Grant.— Fr A DULENT,  Deed  etc.— 

Mortgage.-  Propert Release, 

I. — Sheriff's  Deed.-Surrender. 
Trover,  I.  2,  3 ;  II.  7. 

.1.  Execution. 

II.  Construction  and  Operation. 

III.  Rf.gistration. 

IV.  Other  Matters. 

§ 

I.  Execution. 
See  Evidence,  V.  3,  6. 

Execution  by  an  illiterate  person.] 
— 1.  A  deed  executed  by  a  person 
making  his  mark  is  not  invalidated  by 
the  mere  omission  to  read  it  over  to 
him.  Doe  dem.  Biggard  v.  Millard^ 
Easier  Term,  3  Vic. 

Execution  under  power  of  attor- 
ney,]— 2.  A.  received  from  B.a  power 
of  attorney  to  sell  lands;  under  the 
power  A.  delivered  to  C.  a  deed  pro- 
fessing to  be  made  as  follows :  «  Be- 
tween A,,  by  and  under  power  of  at- 
torney, bearing  date,  &c.,  by  and  from 
one  B.  &c.,  yeoman,  of  the  first  part, 
and  C.  of  the  other  part."  "yhrough- 
out  the  deed,  A.,  the  said  party  of  the 
first  part  was  made  the  grantor,  and 
the  deed  was  thus  executed : 

(Signed) 
(Signed) 

Heldy  that  A.  being  the  granting  party 
in  the  deed,  and  not  B.,  B.'s  interest 
did  not  pass  by  the  deed.  Semble: 
That  even  if  B.  had  been  made  the 
granting  party,  the  deed  would  have 
been  inoperative,  from  the  informal 
mode  of  execution.  Da^cksteder  v. 
Baird,v.  U.  C.  R.  591. 

[The  proper  mode  of  signiDg  a  deed  under 
a  power  of  attorney,  is  to  sign  in  the  name 
of  the  principal.     White  t.  CuyUr^  6  T.  R, 


A.     r-Z^..S'.J 

c.   [l.s.y 
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II.  Construction  and  Operation. 

^fe  Alien,  1,3. — Apprentice,  1,  2. 
Deed,  1. 2. — Ejectment,  VIII.  10. 
Estoppel,  2,  3. — Evidence,  I.  2. 
Executor  etc.,  I.  10. — Infant, 
1. — Maintenance,  (Statute  of), 
passim.—  Mortgage,  pas^sim. — Re- 
lease, I. — Trespass,  II.  28. 

Description  of  land,"] — 1.  Where 
in  a  deecLa  certain  quantity  of  land 
and  half  of  a  saw-mill  thereon  erected 
were  conveyed,  and  the  description  of 
the  premises  covered  the  whole  site  of 
the  mill :  Held,  that  the  express  words 
must  control  the  operation  of  the  deed, 
and  that  the  vendee  was  entitled  to 
one-half  of  the  mill.  Doe  dem.  Mil- 
ler V.  Dixon,  iv.  0.  S.  101. 

2.  Where  land  is  described  gene- 
rally in  a  deed  as  being  part  of  lot 
number  four,  and  the  specific  descrip- 
tion that  is  afterwards  given  clearly 
shews  It  to  emi>race  a  part  of  lot  num- 
ber three,  the  specific  and  not  the 
genera]  description  must  be  taken  to 
govern.  Doe  dem.  Murray  v.  Smith, 
V.  U.  C.  R.  225. 

3.  Where  land  is  so  particularly 
described  in  a  deed  by  its  local  abut- 
ments as  to  enable  any  one  to  find  it 
with  certainty,  it  is  unnecessary  to 
state  further  in  what  lot  in  the  town- 
ship the  land  lies,  [f  therefore  the 
land  so  described  is  stated  to  be  part  of 
lot  number  forty-two,  when  it  is  in  re- 
ality part  of  lot  number  forty-five,  the 
deed  is  nevertheless  certain  and  good. 
Doe  dem.  Natman  v.  McDonald^  v. 
U.  C.  R.  321. 

[See  farther,  Cbowh  Gsavt,  6,  7,  8,  9, 
14  and  16.] 

Deed  q^  married  ioomemfs  estates.] 
•—4.  If  a  married  woman  seized  in 
fee  of  land  execute  a  deed  thereof 
with  her  husband,  but  without  the  ac- 
knowledgment required  by  59  Greo.  IIL 
ch.  3,  such  deed  is  as  to  her,  or  her 
heirs,  absolutely  void .  Doe  dem.  Van' 
sickler  v.  Fairwell,  Mich.  Term  4  Vic. 

[See  cmses  7, 8  and  10,  infh^  aad  Encr- 
MBBT,  1. 18.  Also,  see  "  Loweb  Cavaiml"] 


5.  Semble:  That  care  should  be 
taken  that  the  deed  should  expressly 
convey  the  interest  of  the  husband ; 
for  if  the  deed  merely  shew  that  he 
joins  for  conformity  and  manifest  his 
assent  to  his  wife  parting  with  the  es. 
tate,  bis  interest  will  not  pass.  Doe 
dem,  McDonald  v.  Twigg  et  al.f  v. 
U.  C.  R.  167. 

6.  A  deed  of  bargain  and  sale,  pur- 
porting to  convey  the  real  estate  of  a 
feme  coverte  in  which  the  husband  is 
not  named  as  a  party,  but  only  the 
description  of  the  feme,  is  not  elfeciual, 
under  the  provincial  statutes  enabling 
married  women  to  part  with  their  real 
estates,  although  signed  and  sealed  by 
the  husband.  Doe  dem.  Bradt  v. 
HodgUm,  ii.  O.  S.  213. 

7.  Under  our  act  59  Geo.  III.  ch. 
8,  a  deed  executed  by  husband  and 
wife,  but  without  an  examination  of 
the  wife  and  a  certificate  thereof,  is 
void ;  so  that  notwithstanding  the  deed, 
the  husband  may  maintain  ejectment 
during  the  coverture.  Doe  dem.  Mc- 
DonaU  v.  Twigg  et  al.^  v.  U.  C.  R. 
167.  ^ 

8.  Semble,  however,  that  under  the 
more  recent  act,  1  Wm.  IV.  chap.  2, 
the  grantee's  possession  cannot  be  dis- 
turbed during  the  life-time  of  the  hus- 
band,   lb. 

See  Doe  dm.  DOhkr.  Ihi  Byek,  infrs^ 


s 


10 

9.  A  deed  of  partition  by  a  feme 
coverte,  tenant  in  common,  will  not  be 
liinding  on  her  estate,  unless  there  he 
endorsed  on  the  deed  a  ceitificate  of 
her  examination  and  consent,  Sec.,  by 
a  judge  or  justice,  as  required  by  our 
acts  1  Wm.  IV.  ch.  2,  and  2  Vic.  6. 
McKinnon  v.  Arnold,  v.  U.  C.  R. 
604. 

10.  Under  either  of  the  provincial 
statutes,  43  C^eo.  IIL  eh.  5,  59  Geo. 
III.  ch.  3,  or  1  Wm.  IV.  ch.  2,  a 
deed  professing  to  convey  a  married 
woman's  estate,  executed  by  her 
jointly  with  her  husband,  but  containing 
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BO  certificate  on  it  of  the  wife  having 
been  examined  as  the  law  requires,  is 
inefiectuai  to  bar  either  the  udfe  or  her 
hudxtnd  during  coverture  or  after- 
loards.  Doe  den^.  Dibble  v.  TenEycky 
wdDoedem.  Dibble  ▼•  MenzieSj  vii. 
U.  C.  R.  600. 


Convei^ance  by  devisee  as  heirnU-' 
law.] — 1 1.  If  a  party  convey  land  as 
he^^U^aw  of  another  person  de- 
ceased, though  he  claim  as  devisee  and 
not  as  heir'<u4aWf  still  by  hi^  deed  he 
conveys  all  his  interest,  whether  as 
hmr-at-law  or  devisee.  Doe  dem. 
Clark  V.  Mclnnis,  vi.  U.  C.  R.  28. 

12.  Gouitniction  of  conveyance,  as 
to  the  neceanty  of  averring  affirma- 
tively, in  declaring  thereon,  that  the 
plaintiff  had  sold  lands,  or  why  he  had 
not  M^d  them,  before  he  could  entitle 
himself  to  sue  upon  the  covenant  for 
the  non-payment  of  a  sum  of  money. 
See  Say  et  al.  v.  GaanbU  et  al.,  vi. 
U.  C.  R.  267. 

Effect  (f  the  iifords  ^  to  the  use  of. ^] 
—13.  It  is  superfluous  in  any  deed  of 
bargain  and  sale,  to  express  that  the 
iand  is  to  be  held  ^*  to  the  use  of"  the 
bugainee. — ^The  omission,  therefore, 
of  these  words,  can  have  no  effect  in 
tiansferring  the  legal  title  to  some  per- 
•OB  ether  than  the  bargainee.  Cfaan^ 
bleetal.v.  ReeSy  vi.  U.  C.  R.  397. 

Collateral  security.'] — 14.  Heldj 
that  the  deed  as  set  out  in  the  plead- 
ings in  this  cause,  shewed  clearly  an 
ifiteotion  on'the  part  of  the  bank  to 
take  it  as  coUateral  security,  and  not 
u  an  assignment  in  satisfaction  of  the 
notes  in  dispute.  Bank  of  British 
North  American.  Shenoood^  vi  U.  C. 
B.  552. 

m.  BsGISTRATIOlf. 

See  Maintknawce  (Statute  of),  8. 
Mortgage,  8,  14.  —  Sheriff's 
Deed,  5. 

SegtMiry  of  second  deed,  even  with 
naice,  secures  the  tiOcy^L  Where 

V 


A.  conveyed  in  fee  to  B.  and  died,  and 
afterwards  his  heir  conveyed  the  same 
land  in  fee  to  C,  whose  deed  was  re- 
gistered before  the  deed  to  B. :  Held, 
that  C.'s  deed  being  first  registered 
secured  him  the  title,  although  he  had 
notice  of  the  deed  to  B.  Doe  dem. 
Pell  V.  MiUhener,  Dra.  Rep.  484. 

To  gain  priority  ^  the  title  must  be 

previously  aregistered  one.] — 2.  The 

Registry  Act  does  not  apply  where  no 

deed  has  been  previously  registered,  so 

as  to  make  a  subsequent  registered 

deed  valid  against  a  prior  unregistered 

one.    Doe  dem,  Hennessy  v.  Myers, 

ii.  O.  S.  424. 

^Upheld  in  Dtn  dnu  Mans  y.  AUdnKmt 
7  u^ra,  and  Nee$on  v.  Eattwood,  17  infra, 
and  further  ca«e  19  infra.] 

Second  deed  from  same  party. re* 
gistered  first,  although  the  first  not 
registered  through  fraud,] — o.  Where 
a  subsequent  deed  was  registered  first, 
a  prior  one  from  the  same  party  was 
held  fraudulent  and  void,  although  its 
registry  had  been  prevented  by  the 
fraud  of  the  subsequent  purchaser,  he 
having  in  the  mean  time  conveyed  to 
a  third  party  for  a  valuable  considera- 
tion without  notice.  Doe  dem*  Nellis 
V.  Matlock,  ii.  O.  S.  487. 

Registry  of  a  deed  relates  back  to 
date  thereqfJ] — 4.  The  registry  of  a 
deed  of  bargain  and  sale  relates  back 
to  the  time  the  conveyance  was  made 
so  as  to  give  the  purchaser  a  good  title 
from  that  period.  Doe  dem,  Spc^ord 
V.  Brown  et  al,,  iii.  0.  S.  92. 

Conveyance  of  growing  timber 
must  be  registered,] — 5.  Growing 
timber  is  so  far  real  estate,  that  to  be 
severed  from  the  inheritance  by  deed 
or  devise,  the  conveyance  or  will  must 
be  duly  registered,  to  pass  the  interest 
intended  to  be  conveyed.  EUis  v. 
Grubb,  iii.  O.  S.  611. 

[See  case  7,  infra.] 

Registry  of  a  subsequent  deed  of 
land  previous  to  registry  of  a  prior 
deed  of  timber,  with  notice,] — 6. 
Mere  notice  of  the  execution  of  a 


154 


DEED. 


OEBD. 


previous  deed  for  the  sale  of  growing 
timber  will  not  defeat  the  operation  of 
a  subsequent  conveyance  of  the  land, 
if  the  latter  be  registered  first.    2b. 

Registry  of  bargain  and  sale  not 
necessary  to  nuike  it  valid.'] — 7.  The 
Registry  Act  does  not  apply  where 
there  has  been  no  previous  registered 
deed ;  and  since  the  statute  4  Wm.  IV. 
ch.  1,  sec.  47,  a  deed  of  bargain  and 
sale  does  not  require  registry  nor  en* 
rolroent,  to  make  it  a  valid  conveyance. 
Doe  dem.  Adkins  v.  Atkinson^  iv.  O. 
S.  140. 

Deed  poll  operates  as  a  bargain 
and  sale — 4  Wm.  IV.  ch,  1,  sec,  47, 
retrospective. "l — 8.  A  deed  poll  will 
operate  as  a  bargain  and  sale ;  and  the 
statute  4  Wm.  IV.  ch.  1,  sec.  47,  has 
a  retrospective  operation  so  as  to  make 
deeds  of  bargain  and  sale  executed 
before  the  act  valid,  without  registry. 
Rogers  et  al.  v.  Bamum,  Trin.  Term, 
6  &  7  Wm.  IV. 

[See  also,  Doi  dem.  Louda  ▼*  fUftir,  infra 
14.] 

Declaration  of  execution  made  in 
England  ufider  5^6  Wm.  TV.  ch. 
62.] — 9.  The  Court  refused  a  manda- 
mus to  compel  the  registrar  of  a  county 
to  register  a  deed  on  a  declaration  of 
its  execution  made  in  England  under 
5  &  6  Wm.  IV.  ch.  62,  which  substi- 
tutes declarations  for  oaths  in  certain 
cases,  as  that  act  does  not  extend  to 
the  colonies.  Lyons  In  re^  Hil. 
term,  7  Vic. 

[Bttt  see  9  Vic.  ch.  34,  sec.  10.] 

Action  against  registrar  far  trMe 
damages,  when  maintainable.'] — 10. 
An  action  cannot  be  brought  against  a 
registrar  for  treble  damages  under  the 
10th  section  of  the  act  35  Greo.  III. 
ch.  5,  until  he  has  been  convicted  un- 
der that  section  of  some  offence  for 
which  he  shall  forfeit  his  office.  Hamr 
ilton  V.  LyonSi  Easter  Term,  7  Wm. 
IV. 

Certificate  of  registry  cannot  be 
impeached  by  evidence.}— -11.  The 
certificate  of  registry  indorsed  on   a 


deed  is  conclusive  of  the  registry,  and 
cannot  be  impeached  by  evidence  that 
it  has  been  irregularly  done.  Doe 
dem.  Russell  v.  Gillett,  Mich.  Term, 

3  Vic. 

Only  prima  facie,  not  conclusive 
evidence?] — 12.  The  certificate  of  re- 
gistry indorsed  on  a  deed  under  35  Geo. 
III.  ch.  5,  sec.  5,  is  prima  facie  evi- 
dence only  of  registry,  and  is  not  to  be 
taken  as  incontrovertible  evidence  of 
the  fact,  of  registry,  so  as  to  exclude 
all  proof  to  the  contrary.  Doe  dem, 
McLean  v.  Manahan,  i.  U.  C.  R.  491. 

[See  MoRTOAOs,  8.] 

Evasion  of  registry  laws.] — 13. 
Where  A.  holding-  land  under  a  regis- 
tered title,  sold  to  B.,  whose  deed  was 
not  registered,  and  B.  sold  the  land  to 
C,  and  after  sale,  sold  it  again  to  D., 
who  registered  his  deed,  the  deed  to 
G.  not  having  been  registered :  Held, 
that  G.  could  not,  by  obtaining  and  re- 
gistering a  release  for  a  nominal  con- 
sideration from  the  heir  of  A.,  obtain 
priority  over  D.,  as  G.  could  not  be 
considered,  as  to  the  release,  a  subse- 
quent purchaser  for  a  valuable  consid- 
eration. Doe  dem.  Major  v.  Rey^ 
nolds,u.  V.C.R.  311. 

4  Wm.  IV.  cfe.  1,  sec.  47,  retro* 
spective.] — 14.  The  provincial  statute 

4  Wm.  IV.  ch.  1,  sec.  47,  which  de- 
clares that  it  shall  not  be  necessary  to 
enrol  or  register  a  deed  of  bargain  and 
sale  for  the  mere  purpose  of  passing 
the  land,  applies  to  such  deeds  execu. 
ted  before  as  well  as  since  the  passing 
of  that  statute.  Doe  dem.  Liucks  v. 
Fisher,  ii.  U.  G.  B.  470. 

Registrar  must  receive  affidavits, 
sivom  before  commissioners,  as  nxU 
udthinas  taithout  his  county.] — 15. 
Under  the  7th  clause  of  the  Registry 
Act,  8  Vic.  ch.  34,  the  registrar  c^f  a 
county  is  bound  to  receive  proof  of 
deeds,  by  affidavits  sworn  before  a 
commissioner  of  this  Gourt,  as  well 
where  they  are  executed  within  the 
county  as  without.    Registrar  of  the 
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County  of  York,  In  re^  iii.  U.  G.  R. 
188. 

Re-registry  under  56  Geo.  IIL  ck, 
16,  and  36  Geo,  IIL  ch.  5,  sec,  2.] — 
16.  A.y  the  grantee  of  the  Crown, 
conveys  to  6.,  B.  conveys  to  C. — The 
conveyance  from  B.to  C.  is  registered 
in  the  Niagara  District,  before  the  war 
of  1812. — The  record  of  registration 
b  burnt  during  the  war. — C.'s  deed  is 
Dot  re-registered  according  to  the  pro* 
visions  of  the  56  Greo.  III.  ch.  16. — 
C,  after  the  war,  conveys  to  D.,  who 
does  not  register  his  deed,  C.  again 
conveys  to  £.,  without  consideration, 
who  registers^ — E.  conveys  to  F.  for  a 
valuable  consideration,  who  also  regis- 
ters: Heidy  that  C.  not  having  re- 
registered his  title  in  compliance  with 
the  provisions  of  the  statute  56  Geo. 
IIL  ch.  16,  had  not  the  effect  of  se- 
curiog  the  title  to  D.,  by  making  C.'s 
title  an  unregistered  title  at  the  time 
of  his  conveyance  to  £.  Held  also, 
that  F.  having  given  a  valuable  con- 
sideration for  his  deed  from  £.,  the 
&ct  that  E.  had  given  no  consideration 
for  his  deed  from  D.  would  not  defeat 
the  operation  of  the  Registry  Act,  35 
Geo.  III.  ch.  5,  in  favor  of  F.'s  regis- 
tered title  as  against  D.'s  prior  un- 
registered one.  Doe  dem.  Matlock  v. 
DUier,  \y.  U.  C.  R.  14. 

Evidence  necessary  topostpone  prior 
unregistered  deed.]— 11.  In  order 
to  postpone  a  prior  deed  on  account  of 
non-re|^stry,  evidence  must  be  given 
at  the  trial  to  shew  the  title  a  registered 
one,  before  the  prior  deed  was  given. 
Neeaon  v.  Eastux)od  et  al.^  iv.  U.  C. 
B.  271. 

Tnat  deeds  far  creditors,'] — 18. 
The  second  clause  of  the  Registry  Act 
35  Geo.  ni.  ch.  3,  does  not  apply  to 
deeds  nven  to  trustees  for  the  benefit 
of  creators.    lb. 

To  gain  priority  a  valuable  con- 
sideration  must  be  skeum,] — 19.  A 
party  who  claims  under  a  subsequent 
conveyance,  and  seeks  to  displace  the 
fiivt  by  reason  of  the  prior  r^stry  of 


his  deed,  must,  before  he  can  recover 
in  ejectment,  give  some  proof  that  he 
stands  in  the  position  of  a  purchaser  or 
mortgagee  for  valuable  consideration. 
The  production  of  the  subsequent  deed, 
stating  on  the  face  of  it  a  valuable  con- 
sideration, affording  no  evidence  of 
consideration  as  against  a  stranger,  will 
not  do.  Doe  dem,  Cronk  et  al,  v. 
SmUh,  vii.  U.  C.  R.  376. 

Registrar  not  entitled  to  fees  for 
entry  in  the  margin  of  memorials,] 
—20.  Under  the  Registry  Act  9  Vic. 
ch.  34,  the  registrar  has  no  right  to 
charge  fees  for  the  entry  he  makes  in 
the  margin  of  memorials.  Kede  v. 
Bidout,  V.  U.  C.  R.  240. 

Fees,  when  lands  in  several  town" 
ships."}— ^l.  Held,  that  under  the 
Registry  Act,  9  Vic  ch.  34,  the  regis- 
trar must  record  the  memorial  oi  a 
deed,  8ic.,  in  every  township  of  his 
county  m  which  the  lands  embraced 
in  the  deed  are  situated.  Also,  that 
he  need  not  enter  in  the  book  of  any 
township  other  lands  than  those  lying 
in  that  township.  And  also,  that  his 
proper  fees  are  2«.  M,  for  the  first 
hundred  words  of  the  registration  in 
each  book,  and  Is,  for  every  hundred 
words  over  the  first  hundred  in  such 
registration.  Smith  et  al,  v.  Ridout, 
V.  U.  C.  R.  617. 


IV.  Other  Matters. 

See  Arbitration  aih)  Award,  IV 
(1),  10.— Bond,  I.  4,  10.— Cove- 
nant,  I.  1,  2,  3,  6 ;  11(1),  3,  5  ;  II 
(2),  1,  2,  3,  5,  8,  9, 12.— Eject- 
MENT,  VIII.  15. — Evidence,  II.  5. 
Highway,  6. 

Court  unll  set  aside  deeds  if  fraud 
be  practised  in  obtaining  them — Evi" 
dence  of  fraud.] — 1.  A  court  of  law 
has  power  to  set  aside  a  deed  where 
a  jury  finds  that  actual  fraud  had  been 
practised  in  obtaining  it,  and  although 
mere  inadequacy  of  price  is  no  ground 
for  impeaching  a  conveyance,  yet, 
when  taken  in  connection  with  the 
mental  imbecility  of  the  party  executing 
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it,  it  goes  strongly  to  prove  fraud. 
Doe  dem,  Jones  v.  Capred^  iv.  0.  S. 
227. 

Presumption  of  deed  after  tioenty 
years^ possession,] — 2.  Where  a  con- 
veyance ought  to  have  been  made,  the 
Court  will  presume  that  one  has  been 
made  after  a  peaceable  possession  for 
twenty  years.  Doe  dem.  Wilson  et 
al.  V.  Wessels,  Trin.  Term,  6  &  7 
Wm.  IV. 


DEEDS  OF  ASSIGNMENT. 

See  Assignment^ — ^Fraudulent 
Deed  etc.,  passim. 


DEFAMATION. 
See  Libel  aivd  Slander. 


DE  INJURIA. 

See  Bills  of  Exchange  etc.,  V.  27 ; 
VI.  5 ;  VII.  4,  6. — ^GoMPosrnoN. 
Indemnity  Bond,  5. — ^Patent,  1. 
Sheriff,  IV.  2. 

Pleaf  setting  up  matter  of  excuse — 
ReplicatAony  de  injuria.'] — 1.  The 
defendants  pleaded  that  the  note  was 
indorsed  to  the  plaintiff  by  the  payee 
in  fraud  of  the  defendants  and  without 
consideration y  to  deprive  the  defen- 
dants of  a  tight  of  set-off  which  they 
had  at  the  time  of  the  indorsement 
against  the  payee ;  the  plaintiff  replied 
de  injuria. — Demurrer,  that  the  re- 
plication is  inapplicable,  the  plea  being 
in  dischai^  ofthe  note:  ff^/^^  repli- 
cation good,  the  plea  containing  matter 
of  excuse  and  not  matter  of  discbai^ge. 
Quetre:  Is  not  the  plea  double  1  BxU- 
tray  v.  McDonald  et  al.,  ill.  U.  C. 

TVe^ass  quare  dausum  fregit — 
Plea,  making  title  and  giving  color — 
JUplicationi  de  injuria,'\ — 2,  Where 
ia  trespass  quare  clausum  fregit  and  de 


bonis  asportatis,  the  defendants  make 
title  in  their  plea  and  give  cdory  the 
plaintiff  cannot  reply  generally  as  to  a 
plea  of  liberum  tenementom,  but  most 
traverse  the  title  alleged,  or  reply  spe- 
cially ;  and  to  reply  to  a  plea  justifying 
the  removal  of  the  goods,  as  incnm- 
bering  the  defendants'  dose,  that  the 
defendants  were  not  lawfully  possessed, 
or  de  injuria  generally,  where  the  de- 
fence pleaded  rests  upon  a  title  or 
possession  not  connected  with  the 
personal  conduct  of  the  parties,  is  bad. 
Thompson  v.  Breakenridge  et  al.,  m. 
0.  S.  170. 

Tbjustificatian  under  a  unrrant.'} 
— 3.  A  replication  de  injuria,  to  a 
justification  under  a  warrant,  is  good. 
Blair  v.  Bruce,  Trin.  Term,  1  &  2 
Tic. 

Debt — Plea  of  payment — Repticti. 
Hon,  de  injuriaX-^.  Where  in  debt 
for  rent  on  an  indenture  of  demise,  the 
defendant  pleaded  payment  to  the  su- 
perior landlord  to  avoid  distress,  and 
the  plaintiff  replied  de  injuria  generally: 
the  replication  was  held  bad  on  gen* 
eral  demurrer.  Leonardo.  Budiananf 
Mich.  Term,  6  Vic. 

Action  ona  note — Plea,  no  connd" 
eration  and  plaintiff  not  Ute  holder — 
Replication,  de  irtfuria.^ — &•  A.,  one 
of  the  defendants,  was  sued  as  maker 
of  a  promissory  note,  payable  to  D.  or 
order,  and  indorsed  to  the  plaintiff.^ — 
He  pleaded,  1st,  want  of  consideration 
for  making  the  note,  that  it  was  made 
by  him  and  indorsed  by  D.  for  plain- 
tiff's  accommodation.  2ndly,  That  be- 
fore the  note  was  due,  and  afler  the 
plaintiff  took  it  by  indorsement,  he  in- 
dorsed it  over  to  a  third  party  for  value, 
who  is  now  the  holder  of  the  note,  and 
to  whom,  and  not  to  the  plaintiff,  the 
defendant  is  liable.  The  plaintiff  re- 
plied de  injuria  to  these  two  pleas  in 
one  replication,  which  the  defendant 
demurred  to :  Held,  replication  good 
to  first  plea^  but  bad  to  second  plea. 
McCuniffe  v.  Allan  et  al.f  ▼•  U.  €• 
B,  671. 
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Flea^  failure  of  amsideratiarif  or 
Ufant  of  consideration — RepHcatum^ 
d^  m/uria.]— 6.  The  replication  de 
injuria,  to  a  plea  setting  up  as  a  de- 
fence to  a  note  a  ftilure  of  consid- 
erstioiiy  or  want  of  consideration,  is 
good.  Macfarlane  v.  Kesar  et  al,, 
V.  U.  C.  R.  580. 

Trover — Defence  of  seizure  in  exe^ 
aOion — Replication,  de  injuria,^ — 7. 
The  special  title  which  a  sheriff*  ac- 
quires in  goods  seized  by  him  in  exe- 
cution, when  pleaded  as  a  defence  to 
an  action  of  trover,  may  be  well 
answered  by  the  rephcation  de  injuria. 
Bonoell  v.  RuUan,  vi.  (J.  G.  R.  199. 

8.  The  allegation  by  way  of  express 
color  in  a  plea,  is  not  traversed  by  the 
replication  de  injuria.    lb. 


♦— 


DELIVERY  ORDERS. 
Nature  of  ddivery  orders  for  toheat 
ffi  tpor^icuse^^IAaMity  of  seller  to 
purchaser  of  wheat,  upon  vxtrdt/^mse- 
man  actually  refusing  to  deliver."] — 
Where  A.  having  217  bushels  of  wheat 
stored  in  B.'s  warehouse,  gave  C,  who 
had  paid  the  price  of  the  wheat,  a  de- 
livery order  upon  the  warehouseman 
B.,  and  B.  upon  the  delivery  bond  be- 
ing presented  refused  to  deliver  the 
wheat  to  C,  until  he  (the  warehouse- 
man) had  been  previously  satisfied  a 
demand  of  his  own  against  C,  wholly 
imconnected  with  the  transaction  be- 
tween A.  and  G. :  Held,ihaX  upon 
SQch  refusal  G.  could  sustain  an  action 
against  A.  for  the  non-deliveiy  of  the 
wheat,  the  delivery  order  when  given 
to  the  purchaser  not  being  an  actual 
delivery  of  the  wheat,  but  merely  an 
evidence  in  the  hands  of  the  seller  that 
he  had  the  wheat  in  B.'s  warehouse, 
sad  in  the  hand  of  the  purchaser  that 
he  had  the  right  to  demand  the  wheat 
from  B.  Pfvudfoot  v.  Anderson,  vii. 
U.  C.  R.  673. 


DEMAND  OF  PLEA. 
See  Practice,  L  1. 

DEMAND  OF  POSSESSION. 

See  Ejectment,  L  passim. 


DEMAND  (PARTIGULARS  OF), 
See  Particulars  or  Demand. 


DEMISE  (IN  EJECTMENT). 

See  Amendment,  II.  8,  17,  18. — 
Ejectment,  II.  1,  2,  6,  9, 11 ;  V. 
4;  VIII.  19. — Lease. — ^Presby- 
terian Ghurch,  Galt. — Hxur 
6I0US  Societies,  3. 


DEMAND. 
See  ELBeTioNB. — ^E  vidbncsi  VIIL5. 


DEMURRAGE. 

What  demurrage  recoverable  under 
common  count.] — 1.  The  count  for 
demurrage  can  only  authorize  a  re- 
covery for  a  sum  of  money  due  on  an 
express  contract  to  pay  demurrage  eo 
nomine,  not  a  recovery  for  demurrage 
for  wrongfully  detaining  the  vessel 
when  nothing  had  been  specified  about 
demurrage.  Brown  v.  Ross  et  al.,  v. 
U:  C.  R.  496. 

Action  for  freight — Demurrage — 
Agreement — Evidence  —  Misfoinder 
of  oountsJ] — ^2.  The  plaintiffs  were 
owners  of  the  Lady  Bagot,  in  which 
wheat  was  brought  down  Lake  Erie  to 
the  defendant,  to  be  Mored  for  Messrs. 
Young  &  Go.  When  it  was  brought 
to  the  defendant  the  master  of  Sie 
schooner  demanded  22/.  10s,  for  freight 
and  190/.  for  demurrage,  and  said  he 
had  a  lien  on  the  wheat  to  that  amount, 
and  wished  the  defendant  to  pay  it 
before  he  would  deliver  the  wheat. 
This  the  defendant  declined,  but  it  was 
agreed  between  them  that  the  defen- 
dant should  receive  the  wheat  upon 
giving  the  following   undertaking  in 
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writing :  "  I  will  retain  750  bushels  of  I 
wheat,  the  property  of  Messrs.  Young 
&  Co.  of  Montreal,  and  part  6(  the 
cargo  of  the  Lady  Bagot,  until  your 
claim  for  demurrage  for  detention  of 
the  schooner  Lady  Bagot  at  Sandusky 
is  settled,  also  coven ng  freight  on 
amount  retained."  The  plaintiffs  sub- 
sequently (kmanded  the  wheat  from 
the  defendant,  who,  although  still  re- 
taining'itin  his  possession,  declined  to 
give  it  up  to  the  plaintiffs,  saying  that 
he  was  indemnified  by  Messrs.  Young 
&  Co.,  who  refused  to  pay  the  plain- 
tiffs' claim.  The  plaintiffs  upon  tfiese 
facts  sued  the  defendants  on  three 
counts:  Ist,  specially  upon  the  case, 
alleging  the  plaintiffs'  right  to  lien  for 
freight  and  demurrage,  then  setting 
out  the  agreement,  and  assigning  as  a 
breach  of  the  defendant's  duty  his  de- 
livering the  wheat  to  Messrs.  Young 
&  Co.  without  payment  of  plaintiffs' 
lien :  2nd,  upon  an  agreement  to  re- 
deliver the  wheat  to  the  plaintiffs  when 
requested,  and  a  breach  of  duty  in  not 
delivering :  3rd,  in  trover.  Hddy  that 
the  evidence  did  not  support  the  first 
count,  as  the  defendant  still  retained 
the  goods ;  nor  the  second,  as  there 
was  no  agreement  to  deliver  to  the 
plaintiffs ;  nor  the  third  count,  as  the 
agreement  admitted  the  property  in 
the  wheat  to  be  in  Young  &  Co.,  and 
not  in  the  plaintiffs.  Held  also,  that 
the  second  count,  being  properly  in 
assumpsit,  could  not  be  joined  with  the 
count  in  trover,  and  that  the  plaintiffs 
under  the  circumstances  had  no  lien 
for  either  freight  or  demurrage.  Land 
et  al.  V.  Woodward^  v.  U.  C.  R.  190. 


DEMURRERS. 

&e  Accord  and  Satisfaction,  9. 
Amendment,  IL  22. — Arrest  of 
Judgment,  4. — Assessment  of 
Damages,  1. — Costs,  V. — ^Nul 
TiEL  record,  1. — Partition,  2. — 
Practice  J.  12, 22 — Similiter,  2. 


WitJidrawal.'] — 1.  The  Court  gave 
leave  to  withdraw  a  demurrer  upon 
payment  of  costs  and  pleading  issua- 
bly,  though  the  plaintiff  had  lost  a  trial. 
Tullj/  V.  Graham,  Tay.  U.  C.  R.  45. 

[If  a  defendant  demur  to  adeclaratioD,  and 
the  plaintiff  amend  on  paying  the  costs  of  the 
demurrer  to  the  defendant,  that  is  equivalent 
to  a  withdrawal  of  the  demurrer,  and  entitles 
the  defendant  to  plead  de  novo.  Smith  v. 
Beam,  xii.  M.  &  W.  715.] 

2.  When  a  demurrer  has  been  ar- 
gued and  judgment  pronounced  it  can- 
not be  withdrawn  if  the  trial  has  been 
lost,  although  the  plaintiff  would  have 
to  assess  his  damages.  (Sherwood,  J. 
dissentiente.)  Bell  v.  Steioa^tt,  Dra. 
Rep.  16S. 

3.  Leave  to  withdraw  a  demurrer 
to  a  plea  of.  accord  and  satisfaction  to 
an  action  for  breach  of  covenant,  was 
refused.  Bayard  v.  Partridge.  Tay. 
U.  C.  R.  558. 

Joinder  in  demurrer, 1 — 4.  A  plain- 
tiff who  has  demurred  to  a  defendant's 
plea,  cannot  sign  interlocutory  judg- 
ment for  the  want  of  such  joinder,  his 
proper  course  being  to  add  it  himself. 
Mumey  v.  Heron,  Easter  Term,  7 
Wm.  IV. 

Special  demurrer — Nullity.'] — 5. 
A  plaintifi  cannot  treat  a  special  de- 
murrer as  a  nullity,  and  sign  judgment 
for  want  of  a  plea,  though  the  demur- 
rer may  appear  frivolous.  Soper  v. 
Draper  et  al.,  ii.  O.  S.  289. 

Am^endment.l — 6.  Semble:  That 
a  demurrer  cannot  be  amended  with- 
out the  consent  of  the  opposite  party  ; 
where,  therefore,  the  defendant,  inten- 
ding to  demur  to  the  replication  to  the 
second  plea,  did  in  fact  demur  to  the 
replication  to  the  first  plea :  Held  per 
Cur.,  that  they  could  not  decide  upon 
this  demurrer  as  if  it  were  a  demur- 
rer to  the  replication  to  the  second 
plea.  Perry  v.  Grover,  v.  U.  C.  R 
331. 

CounsePs  sigmUure.'} — 7.  Where 
a  demurrer  was  signed  "  A.  B.,  defen- 
dant's attorney,"  A.  B.  being  both  the 
counsel  and  anomey  for  the  Pendant; 
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HddfihBLt the  signature  was  sufficient, 
as  the  words  *^  defendant's  attorney" 
might  be  rejected  as  surplusage.  Xe- 
moine  v.  Raymond,  Hil.  Term,  5 
Vic.,P.C..  McLean,  J. 

Pointing  out  defects,  when  special, "l 
—8.  If  an  objection  to  a  pleading  be 
taken  on  special  demurrer,  it  must 
distinctly  point  out  the  defect  objected 
to.  Small  V.  Beasley,  lii.  U.  C.  R. 
40. 

Withdrawal  of  demwrrer — Jvdg" 
ment  on  idude  record.!^ — 9.  Where 
a  plaintiff  demurred  specially  to  a  plea 
of  the  defendant's,  confessing  the  ac- 
tion, because  it  concluded  neither  in 
bar  nor  abatement — ^the  Court,  in  giv- 
ing judgment  against  the  demurrer, 
allowed  the  plaintiff  to  withdraw  it  on 
payment  of  costs,  and  to  take  judgment 
on  the  whole  record.  Stocking  v. 
CampbeUf  Hil.  Term,  5  Vic. 

Exertions  unnoticed  in  books,'] — 
10.  Where  exceptions  in  pleadings 
are  not  noticed  in  the  demurrer  books 
delivered,  nor  any  notice  of  them  given 
into  the  Court  before  argument,  they 
cannot  be  urged.  Ferrie  et  al.  y, 
Lockhart,  iv.  U.  C.  B.  477. 

Taking  exceptions  to  declaration 
en  second  demurrer.']  — 11.  After 
judgment  has  been  once  given  on  the 
record  against  the  defendant,  upon  de- 
murrer  to  his  pleas,  and  he  has  been 
allowed  to  add  another  plea,  which 
when  demurred  to  he  abandons:  Held, 
that  he  cannot  be  allowed  on  this 
second  demurrer  to  take  exceptions  to 
the  declaration,  the  Court  having  al- 
ready adjudged  it  to  be  good.  Hcbson 
V.  The  Wdlington  Dist9ict  Mutual 
Fire  Insurance  Company,  vii.  U.  C. 
H.  19. 

Exceptions  to  declaration  omitted 
ofter  demurrer,] — 12.  Where  no  no- 
tice of  an  exception  to  declaration  af- 
ter demurrer  to  plea  has  been  given, 
the  Court  will  not  entertain  such  ex- 
ceptions of  their  own  accord,  unless 
the  declaration  shew  that  on  the  facts 


stated  the  plaintiff  really  has  no  ground 
of  action.  Shouldice  v.  Fraser,  vii. 
U.  C.R.  60. 

Demurrer  for  mi^oinder  of  counts,] 
— 13.  A^  demurrer  for  a  misjoinder  of 
counts  must  go  to  the  whole  declara- 
tion ;  where  therefore,  the  defendant 
demurred  to  the  second  count  of  a 
declaration,  and  the  plaintiff  demurred 
to  the  pleas  to  the  first  count,  sem- 
ble,  that  upon  the  argument  of  the 
demurrers  the  plaintiff  could  not  ol>* 
ject,  on  exceptions  taken  to  the  first 
count  of  the  declaration,  that  the  whole 
declaration  was  bad  for  misjoinder  of 
counts.  Quin  v.  The  School  Trus- 
tees, vii.  U.  C.  R.  130. 

Demurrer  to  replication,  conduding 
to  the  country,] — 14.  The  defendant, 
though  the  replication  complete  the 
issue,  may  refuse  to  be  concluded  by  it, 
and  if  he  think  proper,  demur,  pro- 
vided he  does  so  within  the  ordinary 
time  of  pleading.  Gordon  v.  Cleg- 
horn,  vii.  U.  C.  R.  171. 

Defendant  not  allowed  to  object  to 
declaration  from  nature  of  demur- 
rer,] — 15.  Where  the  defences  were 
severally  pleaded  to  the  several  counts 
of  a  declaration,  and  demurred  to,  and 
not  supported,  and  on  the  argument  of 
the  demurrer  an  exception  was  taken 
to  the  whole  declaration  that  it  was 
bad  for  a  misjoinder  of  counts,  the 
first  and  third  counts  being  in  assump- 
sit and  the  third  in  case— the  Courts 
though  they  admitted  the  declaration 
to  be  bad  for  the  reason  assigned, 
would  not  give  judgment  against  the 
plaintiff,  the  question  upon  &e  incon- 
sistency of  the  declaration  as  a  whole 
having  been  raised  under  the  demurrer. 
McJLeod  V.  Eberts  et  al,,  vii.  U.  C.  R. 
251. 

Leave  to  amend — Filing  a  fecial 
demurrer  in  lieu,] — 16.  Where  a 
party  who  had  obtained  leave  to  amend 
his  replication,  filed  a  special  demurrer 
in  its  stead,  and  a  judge  in  chambers 
set  the  demurrer  aside :  Held,  upon 
an  application  to  rescind  the  judge's 
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order,  that  the  judge  htd  properly  de- 
cided.  The  Gore  Bank  v.  Chasey  vii. 
U.  C.  R.  454. 

RiUe  with  stay  of  proceedings — 
Notice  of  argument  of  demurrer  ir^ 
regtdar.]—n.  Where  a  rul6  with  a 
stay  of  proceedings  hoA  been  taken  out 
and  served  to  shew  cause  why  a  ver- 
dict rendered  should  not  be  set  aside 
for  irregularity,  a  notice  of  argument 
of  demurrer,  and  the  setting  down  the 
same  demurrer  given  subsequently  to 
the  rule,  will  be  set  aside  with  costs. 
City  Bank  v.  Eccles,  v.  U.  C.  R.  633. 


D10TBBSS. 


DEPARTURE  IN  PLEADING. 
See  Pleading,  Y. 


DEPOSIT  ON  SALE. 
See  Auction  etc,  3. 


DEPUTY  CLERKS  OF  THE 
CROWN. 

See  Attachment,  1. 1. — Capias  ad 
Satisfaciendum,  11. — Interlo- 
cutory Judgment,  13. — ^Judg- 
ment, 10, 11. — Sheripp,  II.  1. 


DEPUTY  SHERIFFS. 

See  Bond,  II.  12.— Escape,  18.^ 
Sheripp,  I.  12 ;  III.  9 ;  V.  17.— 
Shsripp'8Deed,4. — Witness,  15. 

To  charge  a  sherifT  with  the  acta 
of  his  deputy  done  colore  officii,  it  is 
enough  to  prove  the  authority  of  such 
deputy  by  general  reputation.  £blt  v. 
Jarvis,  Dra.  Rep.  200. 


II.  In  Declarations  op  Ejectment, 
AND  Consent  Rules. 

See  Amendment,  II.  3.^ — Ejectment 
11.5,10;  IV(1),  1,2,3,5,7. 


DETINUE. 
See  Trover,  I.  3. 


DEVASTAVIT. 
See  Capias  ad  Satispaciendum,  4. 

DEVISE. 
•    •  See  Will. 


DIES  NON. 
See  Sunday, 


DISCLAIMER. 

See  Ejectment,  1. 2, 8, 9, 10, 1 1, 12, 
27. — ^Trust  and  Trustee,  1, 2. 


DISHONOR  (NOTICE  OF). 

See  Bills  op  Exchange  etc.,  III. 

passim. 


DESCRIPTION  OF  PREMISES. 

I.  In  Deeds  and  Wills. 
See  Crown  Grant,  6,  7,  8,  9,  14, 

15. — ^DeeDjII.  1,2,3. — ^Evidence, 
I.  3 — Sheripp's  Deed,  6. — Sur- 
render, 3.— Survey,  1.— Will, 
3,8. 


DISSOLUTION  OF  PARTNER- 
SHIP. 

See   Arbitration  etc.,  Illfl),  2: 
111(2),  9. 


DISTRESS. 
See  Taxes,  passim. 

I.  Right  op  Distress,  and  Pro- 
ceedings thereunder. 
II.  Actions  por  excessive,  irreg- 
ular, OR  WRONGPUL  DISTRESS — 

Pleadings  and  damages  thsesui 


DISTRESS. 


DISTRESS. 


161 


I.  Right  or  Distress,  AND  Procked- 

INGS   THEREUNDER. 

See  By-laws,  1. — Ejectment,  VIII. 

16. 

Rent  payable  in  produce,] —  1 .  A 
distreas  may  he  made  for  rent  for  a 
earn  certain,  payable  in  produce  at*  the 
market  price,  and  such  distress  may 
be  sold.  Tliompson  v.  Marsh  et  al.y 
iL  0.  S.  355. 

Rent  payable  in  leather.l — 2.  A 
rent  of  a  sum  certain  reserved,  payable 
inleather,  maybe  distrained  for.  Cum- 
mng  V.  Hillf  Hil.  Term,  5  Vic. 

Yearlytenancy — Timetodistrain.'} 
—3.  A  letting  at  an  annual  rent  con- 
stitutes a  yeariy  tenancy,  which  con- 
tinues at  the  same  rent  for  the  second 
year  as  the  first  if  the  tenant  remain 
in  possession  of  the  premises,  and  the 
landlord  may  distrain  for  the  first  year's 
rent  at  the  end  of  the  second  year ; 
knd  the  Real  Property  Act,  4  Wm. 
IV.  ch.  1,  sec.  20,  does  not  determine 
the  tenancy  at  the  end  of  the  first  year, 
to  as  to  msike  it  necessary  to  distrain 
within  six  months  afterwards.  Mc- 
Cienaghan  v.  Barker,  i,  U.  C.  IL  26. 

Present  demiseJ] — 4.  Memoranda 
or  heads  of  agreement,  ascertaining  no 
certain  amount  of  rent,  being  prepara- 
tory to  a  letting,  and  under  which  no 
rent  has  been  paid  before  the  distress, 
do  not  constitute  a  present  demise,  en- 
titling the  landlord  to  distrain.  Cheney 
et  al.  V.  Taylor,  i.  U.  G.  R.  166. 

Distress  on  stranger  to  lease."] — ^5. 
A.  demises  to  B.  for  a  certain  term, 
B.,  during  the  term  absconds  and  aban- 
dons the  property,  C.  finding  the  place 
vacant,  puts  a  person  in  possession, 
and  makes  a  demise  to  D. — A.  dis- 
trains for  rent  under  his  lease  to  B. : 
EM,  distress  legal.  Rudolph  v.  Ber- 
tuxrd,  iv.  U.  C.  R.  239. 

Made  more  than  six  months  after 
espiration  of  tenancy — GcviXinuaiAofn 
of  tenancy^ — 6.  A  distreas  made 
moie  than  six  months  aflerthe  expira- 
tion of  a  tenancy  is  illegal,  and  a  con- 


tinuation of  the  tenancy  will  not  neces- 
sarily be  implied  from  the  party's  re- 
maining in  possession  of  the  premises 
without  any  act  to  shew  the  nature  of 
the  holding.  Soper  v.  Brown  et  al,f 
iv.  O.  S.  103. 

Bight  of  landlord  to  distrain  Ufhen 
his  interest  has  ceased.] — ^7.  A  land- 
lord cannot  distrain  where  his  interest 
in  the  estate  has  expired  before  the 
distress.  Hartley  et  al.  v.  Jarvis,  vii. 
U,  C.  R.  545. 

When  cattle  may  be  taken  on  the 
highiaay.] — 8.  Cattle  may  be  taken 
on  the  highway  as  a  distress,  if  driven 
off  the  land  in  the  view  of  the  bailifi*; 
and  if  the  legality  of  a  distress  turn 
upon  the  place  of  seizure,  as  whether 
it  was  a  highway  or  not,  that  point 
should  be  left  cleariy  to  the  jury.  Hal* 
sted  V.  McCormack  et  al.,  Easter 
Term,  3  Vic. 

Fraudulent  rentoval — Following 
goods.] — 9.  In  case  of  a  fraudulent 
removal  the  landlord  can  follow  the 
goods  of  his  tenant  only,  and  not  those 
of  a  stranger,  which  had  been  on  the 
premises.  McArthur  v.  Walkley  et 
oL^  Mich  Term,  4  Vic. 

Vessels  attached  to  a  uharf  not  liO" 
ble.] — 10.  Where  a  wharf  has  been 
leased, «  with  all  the  privileges  thereto 
belonging,"  a  vessel  attached  to  the 
wharf  by  the  usual  fiistenings  cannot 
be  distrained  for  rent.  Sanderson  et 
al.  V.  The  Kingston  Marine  B/dlway 
Company,  iii.  U.  C.  R.  168. 

Hop  ^es.]— Hop  poles  left  stand- 
ing in  the  ground,after  the  hops  growing 
upon  them  have  been  gathered,  are  not 
distrainable.  Alioay  v.  Anderson^  v. 
U.  C.  R.  34. 

Sufficiency  of  warrant^ — 11.  It  is 
not  necessary  that  a  bailiff,  to  distrain 
for  rent,  should  have  a  written  warrant 
of  distress,  for  if  the  warrant  be  insuffi- 
cient, but  the  landlord  adopt  the  dis- 
tress, the  bailiff  may  justify  under  him. 
Hoisted  V.  McCormack  et  al.,  Easter 
Term,  3  Vic. 
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Right  of  executors  to  distrain  far 
rent.\ — 1^.  A  testator,  by  his  will, 
desires  that  his  executors  shall  sell  and 
dispose  of  his  land,  and  then  nominates 
and  appoints  his  executors,  their  ex- 
ecutors and  administrators,  to  seal, 
execute,  'and  deliver  any  deeds,  that 
may  be  necessary  for  making  a  title  to 
the  purchaser :  Hdd^  that  Uiis  devise 
vested  no  interest  in  the  executors,  but 
gave  them  a  mere  power,  and  conse- 
quently that  they  could  not  distrain  for 
rent  accruing  in  their  own  time,  before 
the  land  was  sold.  Nicholh  v.  Cotter, 
v.  U.  C.  R-  564. 

Party  acting  as  principal  Justi- 
fying  as  bailiff.'] — 13.  Where  a  party 
assumes  to  act  as  principal  \n  making 
a  distress  for  rent,  he  cannot  afterwards 
justify  as  bailiff  on  the  subsequent 
confirmation  of  the  party  entitled  to 
the  rent.  Lambert  v.  Marshy  ii.  U. 
C.  R.  39. 

Breaking  outer  door  of  nUhten- 
anJ^s  apartmentJ] — 14,  Where  a  sub- 
tenant  has  an  apartment  to  which 
there  is  an  outer  door,  it  is  illegal  to 
break  into  that  apartment  to  make  a 
distress.  McArthurv.  Walkley  etal,f 
Mich.  Term,  4  Vic. 

Verbal  notice  by  landlord  to  dier- 
iff.] — 15.  A  verbal  notice  from  the 
landlord  to  the  shenfi*  will  be  sufficient 
to  save  the  year's  rent;  and  if  it | can 
be  shewn  that  the  sheriff*  knew  of  the 
rent  being  due,  a  formal  notice  from 
the  landlord  would  not  be  necessary. 
Brawn  v.  Ruttany  vii.  U.  C.  R.  97. 
[Also  aee  Lakolobd  and  TBitAN t,  I.  9.] 

Right  of  mortgagee  to  distrain.] — 
16.  Where  a  mortgagee  receives  rent 
lirom  a  tenant,  who  had  become  such 
by  lease  from  the  mortgagor  subsequent 
to  the  mortgage,  but  afterwards  direct- 
ti  the  tenant  to  pay  the  rent  to  the 
mortgagor,  which  he  accordingly  did : 
Heldfi^Bi  the  mortgngee  coidd  not 
distrain  afterwards,  as  he  had  himself 
put  an  end  to  the  implied  tenancy  cre- 
ated by  his  former  receipt  of  rent. 
Lambert  v.  Marshy  ii.  U.  C.  R«  29. 


II.  Actions  for  sxcsssnrs,  irrig- 
ular,  or  wrongful  distrbss — 
Pleadings  and  Damages  therein. 

See  Replevin,  passim. 

Property  allowed  to  remain  more 
than  five  days  after  seizure — JVes- 
pass.  j—l.  Trespass  lies  for  the  sale  of 
property  seized  as  a  distress  and  al- 
lowed  to  remain  on  the  premises  mors 
than  five  days  after  seizure,  but  the 
full  value  of  the  property  cannot  be 
recovered.  JTunnpson  v.  Mardiet 
al.y  ii.  O  S.  355. 

[See  case  8,  infra.] 

Farm  of  action  for  excessive  dis- 
tress.]— 2.  Where  a  landlord  distrained 
for  rent  due,  and  also  at  the  same  time 
for  rent  not  due :  Heldy  that  as  the 
distress  was  legal  in  its  inception,  bat 
excessive,  that  case  and  not  trespass 
was  the  proper  remedy.  Kendridc  v. 
Leey  Mich.  Term,  3  Vic. 

Irregularity  in  distress — I}aanages.'\ 
— 3.  In  case  for  an  irregular  distress, 
if  there  were  any  irregularity,  as  if 
there  had  been  no  appraisement,  the 
plaintiff*  is  entitled  to  a  verdict  for 
nominal  damages,  although  no  dama- 
ges whatever  be  proved.  Mxiguire 
V.  Post,  HU.  Term,  6  Wm.  IV. 

Distress  vnthaut  rent  being  due--- 
DedarationJl-'^.  In  an  action  upon 
the  statute  3  Wm.  &  M.  ch.  5,  for 
taking  a  distress  when  no  rent  was 
due,  it  is  not  necessaiy  to  set  forth  in 
the  declaration  any  tenancy  between 
the  parties,  it  is  sufficient  if  it  appear 
that  the  seizure  was  made  under  color 
of  a  distress.  Stoddard  v.  Jbrderlft 
HU.  Term,  5  Vic 

Ajmraisement.] — 5.  It  is  no  plea 
to  a  declaration  for  selling  a  distresi 
without  appraisement  by  two  sworn 
appraisers,  that  the  sum  distrained  for 
was  under  20/.,  and  that  an  appraise- 
ment was  made  by  one  appraiser  un- 
der 1  Vic.  ch.  16.    i& 

Special  traverse  to  replioation  ef 
surrender.] — 6.  Where  in  trespass  for 
taking  goods,  die  defendant   having 
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justified  under  a  distress  for  rent,  the 
plaintiff  replied  a  new  lease  by  which 
the  demise  under  which  the  distress 
had  been  made  was  surrendered  and 
determined  by  operation  of  law,  and 
the  defendant  rejoined  specially  tra- 
veniag  the  surrender,  it  was  held  that 
the  special  traverse  was  bad,  as  it  was 
matter  of  law.  Strathy  v.  Crocks^ 
L  U.  G.  R.  44. 

Cote  far  excessive  distress — Declor 
ratkm — Count  contrary  to  1  Vic.  eft. 
16,  sec  4.] — 7.  Where  in  an  aetion 
on  the  case  lor  an  excessive  distress 
a  count  charges  the  landlord  with  sell- 
ing the  goods  for  extortionate  and  ille- 
gal charges,  such  count  being  contraiy 
to  the  provisionB  of  1  Vic.  ch.  16,  sec. 
4,  cannot  be  sustained.  Nichol  v. 
Mooney  et  al.,  i.  U.  C.  B.  199. 

Property  sold  must  be  remcvedtcith' 
m  a  reasonable  time*'] — 8.  The  pur- 
chaser of  property  sold  for  rent  must 
remove  the  same  from  off  the  premises 
within  a  reasonable  time  after  the  sale. 
If  property  be  sold  on  the  15th  o( 
Fabniaiy,  and  the  purchaser  enters  to 
remove  it  from  off  the  premises  on  the 
26th  of  March  following,  he  will  be 
liable  as  a  trespasser.  Altoay  v.  An- 
derson, V.  U.  G.  R.  35. 


DISTRICT  (NOW  COUNTY) 
COUNCIL. 

See  Corporation,  7. — ^Mansamus, 

17. 


Posoer  to  sue  for  debtsJ] — 1.  A  mu- 
nicipal council  can  in  their  corporate 
name  enforce  payment  of  debts  due 
to  the  district  in  cases  in  which  neither 
the  magistrates  nor  their  treasurer 
eonld  Imve  sued  formerly,  but  Uiey 
cannot  vary  or  abridge  the  rights  of  the 
parties,  nor  alter  any  contract,  express 
or  imfiiied*  The  Ottawa  Dutria 
Council  V.  Low  et  al.,  Trin.  Term,  7 
Vic 

Jksaryftian  qf^  under  act.] — 2. 
Where  in    trespass   quare  dausum 


fregit,  the  defendant  justified  under  a 
by-law  passed  by  the  '<  Municipal 
Council  of  the  District  of  Wellington,'' 
and  the  plaintiff  demurred  specially, 
shewing  for  cause  that  there  was  no 
such  corporate  body  as  that  described 
in  the  plea— the  Court  held,  that  under 
the  Municipal  Council  Act  the  corpo- 
ration was  sufficiently  described.  Fle- 
toellyn  v.  Wd^ster,  Mich.  Term,  7  Vic. 

Debt  against,  for  cause  of  action 
before  d^rict  erected,] — 3.  An  action 
of  debt  is  maintainable  against  a  mu- 
nicipal council  upon  a  contract  entered 
into  with  the  building  committee  for 
building  the  gaol  and  court  house  of 
the  district  before  the  district  was  set 
apart ;  and  it  is  sufficient  in  the  decla- 
ration to  describe  the  building  commit, 
tee  as  such,  without  naming  the  per- 
sons of  which  it  was  composed.  Keett' 
ing  v.  The  Coundlof  ike  Districtqf 
Simcoe,  i.  U.  C.  R.  28. 

Fees  of  derk  of  the  peace,] — 4. 
The  pajonent  of  certain  fees  to  a  clerk 
of  the  peace  by  a  district  council  in 
accounts  rendered  for  services  in  foi^ 
mer  years,  will  not  prevent  their  afier- 
wards  disputing  the  charges  in  the  ac- 
counts of  subsequent  years.  Askin  v. 
Tlie  London  District  Council,  i.  U. 
C.  R.  292. 

Action  by  derk  for  sudifees.] — 5. 
An  action  will  not  lie  against  the  dis- 
trict council  for  fees  charged  for  servi- 
ces performed  by  a  clerk  of  the  peace. 
lb. 

Bight  to  sue  upon  bond  given  to 
the  treasurer  for  the  collection  of 
rates,] — 6.  The  Municipal  Council 
Act,  4  &  5  Vic.  ch.  10,  invests  in  the 
municipal  council  of  each  district  the 
power  of  suing  on  a  bond  given  to  the 
treasurer  of  the  district  for  the  due 
payment  over  to  him  of  the  rates  re- 
ceived by  the  collector ;  and  it  is  suffi- 
cient to  aver  in  the  declaration  that  the 
monies  collected  are  due  and  payable 
to  the  treasurer.  Eastern  District 
Council  V.  HutdiinSy  i.  U.  C.  R.  321. 

[See  (yOnmor  v.  CkmenU  et  oL,  infra,  8*] 
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Enforcing  verdict  of  jurxf — Form 
of  declaration  agai/ist.\ — 7.  Where 
the  plaintiff  brought  an  action  of  debt 
on  the  common  counts,  against  the 
Huron  District  Council  for  compensa- 
tion awarded  to  him  bj  a  jury  for 
making  a  road  across  his  premises  be- 
fore the  formation  of  the  Huron  Dis. 
trict,  and  while  the  land  formed  part 
of  the  District  of  London,  and  the 
Huron  District  had,  after  its  erection, 
assumed  the  payment  ofHhe  sum 
awarded — the  Court  held,  that  the  ac- 
tion would  not  lie  against  the  Huron 
District  Council  at  all  j  but  even  if  the 
council  had  been  responsible,  the  dec- 
laration should  have  been  special. 
McKeeY,  The  Huron  District  Coun- 
cU,  i.  U.  C.  R.  368. 

Sight  to  sue  upon  bond  to  district 
treasurer  for  collection  of  rates,  ] — 8. 
The  Municipal  Council  Act,  4  &  5 
Vic.  ch.  10,  does  not  vest  in  the  mu- 
nicipal councils  of  the  several  districts 
the  right  of  suing  upon  bonds  given  by 
collectors  of  assessments  to  the  treas- 
urer of  the  district  after  that  act  taas 
passedy  bat  on  such  bonds  the  treasurer 
of  a  district  can  sue  in  his  own  name. 
O^Connor  v.  Clements etal.y  i.  U.  C. 
B.  386. 

Right  to  sue  each  other.] — 9.  One 
district  council  may  sue  another  dis- 
trict council  for  a  cause  of  action  con- 
nected with  their  public  duties,  and 
the  balance  of  district  revenue  which 
one  district  holds. from  another  affords 
l^gal  ground  for  such  an  action.  Hu- 
ron District  Council  v.  London  Dis- 
trict  Council^  jv.  U.  C.  R.  302. 

Actions  against — Notice — Request  ^ 
and  other  necessary  avermeTUsJ]  — 
10.  A  district  council  cannot  be  sued 
upon  the  common  money  count  on 
the  account  stated,  unless  at  least  the 
subject  matter  of  the  account  be  aver- 
redy  and  it  is  seen  to  be  such  as 
can  by  law  create  a  debt  from  the 
defendants  to  the  plaintiffs  to  be  satis. 
fied  out  of  the  funds  of  the  district. 
Semble:  That  it  was  not  necessary 


before  action  to  give  a  notice  to  the 
treasurer  of  the  London  district  of  the 
claims  of  the  plaintiffs  against  the  dis- 
trict. Semblcyalso:  That  it  was  neces- 
sary, in  order  to  a  right  of  action,  to  aver 
a  request  from  the  plaintiff  to  the  de- 
fendant to  pay  over  the  money  due. 
Semble f  also:  That  in  suing  for  a 
debt  due  by  the  district  under  the  43ni 
clause  of  4  &  5  Vic.  ch.  10,  it  should 
be  averred  that  the  defendants  have 
funds  to  pay  the  debt,  after  discharg- 
ing the  demands  to  which  the  59th 
clause  gives  a  preference.  Huron  Dis- 
trict Council  v.  London  District 
Councily  iv.  U.  C.  R.  302. 

Liability  to  be  sued  on  an  implied 
assumpsit,} — 11.  The  43rd  clause  of 
the  District  Council  Act,  4  &  5  Vic. 
ch.  10,  does  not  subject  a  district  coun- 
cil to  be  sued  upon  an  implied  oj- 
sumpsit  by  reason  of  any  transaction 
that  may  have  occurred  between  the 
plaintiffs  and  the  justices  in  Quarter 
Sessions,  or  the  treasurer  of  the  dis- 
trict before  the  existence  of  the  coun- 
cil. Low  et  al.  v.  Otta%tja  District 
Council y  iv.  U.  C.  R.  194. 

New  treasurer — Mandamus  to  old 
treasurer  for  books  ^. — Validity  of 
election.'] — 12.  At  a  session  in  Octo- 
ber 1846  A.  was  elected  by  the  Dis- 
trict Council  of  the  Midland  district, 
treasurer  of  the  district.  When  elect- 
ed, A.  was  himself  a  district  counr 
cillor ;  B.  at  the  time  of  A.'s  election 
was  holding  the  same  office  of  treas- 
urer of  the  district,  having  been  long 
previously  appointed  to  that  office  by 
royal  commission.  A.  upon  his  elec 
tion  requested  B.  to  give  him  the  books 
&c.  of  the  office ;  B.  refused,  upon 
the  grounds  that  under  the  District 
Council  Acts,  4  &  5  Vic.  ch.  10,  and 
9  Vic.  ch.  40,  A.  had  been  elected 
treasurer  at  a  time  when  bylaw  no  such 
election  could  take  place,  and  that  the 
twoofficesof  ^strict  councillor  and  trea. 
surer  were  incompatible.  Upon  B.'s  re- 
fusal, A;  applied  to  the  Court  for  a  man- 
damus to  B.  to  deliver  over  the  books 


DISTRICT  COUNCIL. 


DISTRICT  COUNCIL. 


16S 


&C.  JJe^^^lstythatA.  had  been  elected 
at  the  proper  time  and  session  ;  2nd]jy 
that  the  two  offices  were  compatible ; 
Snily,  that  A.  was  ineligible  for  elec- 
tioo,  the  council  having  no  power  to 
receive  his  resignation  as  councillor ; 
4th]y,  that  notwithstanding  A.'s  irreg- 
ular election,  he  as  treasurer  de  facto, 
under  the  act  9  Vic.  ch.  40,  had  a  le- 
gal  right  to  the  books  &c.  of  his  office, 
sod  that  a  mandamus  might  go  to  B. 
for  the  deUvery  of  the  books  &c.  to  A., 
be  being  since  A.'s  election  under  the 
act  a  mere  stranger  to  that  office.  JRe- 
gina  V.  Sfmth,  iv.  U.  C.  K.  322. 

Election  of  oouncilior —  Town  dark 
ez  afido  dudnnan  of  the  meeting.'] 
^13.  At  a  township  meeting  for  the 
Section  of  township  officers,  the  first 
doty  of  the  meeting  is  to  elect  a  district 
eooBcillor,  and  the  town  clerk  ex  offi- 
cio may  preside  as  chairman  of  the 
meetiDg  until  such  councillor  be  cho- 
sen. The  Court  therefore  refused, 
upon  an  information  in  the  nature  of  a 
qno  wairanto,  to  disturb  the  seat  of  a 
district  councillor  who  had  been  elect- 
ed by  the  meeting,  though  under  pro- 
test at  the  time  by  some  of  the  elec- 
tors, because  the  town  clerk  had  in- 
siflted  upon  acting  ex  officio  as  chair, 
man.  Small  ezrel.  Walker  y.  Big- 
gar,  iv.  U.  C.  R.  497. 

Clerk — His  power  to  diarge  coun- 
dl.y-^U.  The  clerk  of  a  district 
council  can  only  chai^ge  the  council  by 
nch  acts  as  are  within  the  scope  of 
his  general  authority,  or  by  such  as 
they  directed  before-hand,  or  sanction- 
ed afterwardsf  either  expressly  or  by 
availing  themselves  of  such  acts  to 
their  advantage.  Rarnvsay  et  al.  v. 
The  Western  District  Council^  iv.  U. 
C.  R.  374. 

Contract  far  sduxd  books^  unautko- 
nzed  by  statute.] — 15.  The  district 
cooncil  have  no  power  to  authorise 
their  clerk  or  agent,  to  make  any  con- 
tract for  the  purchase  of  books  for  their 
several  common  schools  throughout 
tfaediitricti  such  a  contract  not  being 


necessary  for  the  exercise  of  their  cor. 
porate  functions.    lb. 

Warden — Salary — By4aw.'\ — 1 6. 
Semhle:  That  under  the  acts  4  &  5 
Vic.  ch,  10,  and  9  Vic.  ch.  40,  a  salary 
may  be  granted  the  warden  of  a  dis- 
trict council,  as  warden.  Semblealso: 
That  his  salary  if  granted  must  be  by 
a  by-law  regularly  passed,  and  not  by 
a  vote  or  resolution  merely.  Regina 
V.  The  District  Council  of  Gore^  v. 
U.  C.  R.  357. 

Assessment  rolls-Statute  labor  listSj 
by  whom  to  be  prepared  artd  paid  for.] 
— 17.  Hdd,  that  under  the  authority 
of  4  ds  5  Vic.  ch.  10,  district  councils 
may  pass  by-laws,  providing  that  the 
assessment  rolls  and  statute  labor  lists, 
formerly  prepared  by  the  derk  of  the 
peace y  shall  in  future  be  prepaned  by 
the  derks  of  the  district  cotmcils^ 
and  that  they  be  remunerated  therefor. 
Semble,  however,  that  the  councils 
may,  if  they  think  proper,  still  allow 
these  duties  to  be  performed  by  the 
clerks  of  the  peace,  in  which  case 
they  will  be  entitled  to  the  compensa- 
tion. Baby  v.  Baby,  v.  U.  C.  R.  510. 

[See  the  recent  statute  13  &  14  Vic.  ch.  67.] 

Liability  of  council  for  not  keeping 
steps  of  district  court  house  in  repair.] 
— 18.  Under  the  provincial  statute  10 
&  11  Vic.  ch.  6,  a  district  council  can- 
not be  made  liable  in  damages  for  an 
injury,  resulting  in  death,  occasioned  to 
an  individual  in  walking  up  the  couH 
house  steps,  which  had  been  allowed 
to  fall  into  an  unsafe  and  dangerous 
situation.  The  council  was  charged 
in  this  declaration  as  having  the  court 
house  under  their  control,  and  as  bound 
by  law  to  keep  it  in  repair,,  and  judg- 
ment was  arrested  on  this  averment, 
as  the  act  4  &  5  Vic.  ch.  10,  sec.  46, 
throws  the  responsibility  of  keeping 
the  court  house  in  a  proper  state  of 
repair  on  the  district  surveyor,  upon 
whose  report,  in  the  first  instance,  as 
to  the  necessity  of  the  repair  and  the 
expense,  the  council  have  to  pass  a 
by-law.    Hawkshaw  v.  The  District 
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Council  of  the  District  of  Dalhauise, 
vii.  U.  C.  R.  590. 

Quare :  Would  the  council  be  liable 
to  an  individual  for  not  pasting  such  a 
by-law  after  the  report  of  the  surveyor 
had  been  submitted]    lb. 


DISTRICT  (NOW  COUNTY) 
COUNCILLOR. 

See  District  Council,  12.  —  Man- 
DAMUS)  15. — Quo  Warranto,  2. 


DISTRICT  (NOW  COUNTY) 
COURT. 

See  AMSNDMSNT,ni.7,8. — ^Appeal, 
2, 3, 4,  5. — Arrest,  III.  6. — At- 
torney, III.  12  J  IV.  3.— Certi- 
orari, 1,  2,  3,  6. — Costs,  I. — 
Escape,  10. — Indemnity  Bond,  9. 
Judgment,  15,  18.  —  Sheriff's 
Sale,  11,  12. — ^Writs  of  Trial. 


Arrett:'] — 1.  Where  a  judge's  order 
is  necessary  to  h<Ad  to  bail,  an  arrest 
cannot  be  made  in  a  district  court. 
Ferris  v.  Dyer  et  al,^  Hil.  Term,  6 
Wm^  IV.,  and  Smith  v.  JarviSf  Hil. 
Term,  3  Vic. 

8  Vic.  ch.  13,  sec.  44.]— 2.  The 
provision  in  the  8  Vic.  ch.  13,  sec.  44, 
allowing  executions  to  issue  in  a  dis- 
trict other  than  that  in  which  judg- 
ment was  rendered,  is  retrospective  as 
well  as  prospective.  Easter  et  al.  v. 
Longdycuilp  et  al.f  iii.  U.  C.  R.  475. 

[It  it  DOW  no  longer  necessary  to  file  an 
exemplification  of  the  jud^ent,  as  directed 
by  this  section,  the  execution,  lukler  13  &  14 
Vie.  ch.  52,  sec.  3,  may  be  issued  to  any 
oonnty  of  Upper  Canada,  as  of  course.] 

Replevin — Jurisdiction — Plea  of 
non  tenuit."] — 3.  The  plea  of  non 
tenuitto  an  action  of  replevin,  does 
not  necessarily  oust  the  district  courts 
of  their  jurisdiction.  The  mere  fact 
of  the  plaintiff  in  his  declaration  in 
replevin  stating  the  value  of  the  goods 
distrained  at  a  higher  sum  than  151., 


does  not  shew  that  the  action  could 
not  have  been  brought  in  a  district 
court.  The  plaintiff,  to  entitle  himself 
to  Queen^s  Bench  costs,  must  prove 
at  the  trial  that  the  goods  are  really  of 
greater  value.  (Macaulay,  J.,  dissen- 
tiente  upon  this  last  point.)  Whee* 
ler  V.  Siyne  et  al.f  iii.  U.  C.  R.  265. 
[Also,  see  14|  inira.] 

When  replevin  maintainable  in 
district  courts.^ — 4.  The  Replevin 
Act  of  this  province,  4  Wm.  IV.  ch. 
7,  gives  jurisdiction  to  the  district 
courts  only  in  cases  of  seizure  for  dis- 
tress. Foster  v.  Miller,  v.  U.  C.  R. 
509. 

[See  the  new  Replevin  Act,  14  &  15  ^c. 
ch.64.] 

Jurisdiction  over  evidence  given  in 

division  court.'] — 5.    The  jury  in  a 

district  court  cannot  try,  as  an  issue  of 

fact,  whether  the  division  court  gave 

judgment  on  insufficient  evidence,  nor 

whether  the  plaintiff  abandoned  the 

residue  of  a  large  demand,  so  as  to 

give  the  court   jurisdiction ;    where 

^erefore  this  has  been  done,  and  the 

judge  of  a  district  court,  on  a  motion  in 

term,  arrested  the  judgment,  the  Court 

above  confirmed  his  judgment.  Hynes 

V.  Burrowes,  v.  U.  C.  R.  253. 

Jurisdiction  in  fnatters  of  set-^.] 
— 6.  Where  there  are  open  running 
accounts  between  the  plaintiff  and  the 
defendant  in  a  district  court,  made 
up  of  divisible  items,  not  exceeding  in 
each  25/.,  the  defendant  can  only  re- 
cover by  way  of  set-off  the  differenc-e 
between  25/.  and  the  amount  due  to 
the  plaintiff.  If  the  defendant,  how- 
ever, desire  to  recover  more  than  will 
balance  the  plaintiff's  demand,  he  must 
give  notice  of,  or  plead  a  set-off  to  the 
25/.,  and  claim  in  his  plea  or  notice  to 
have  the  amount  between  the  plain- 
tiff's demand  and  the  25/.  allowed  to 
him.  (McLean,  J.,  dissentiente,  being 
of  opinion,  that  a  defendant  upon  a 
set-off  might  recover  a  balance  to  any 
amount  beyond  the  25/.,  the  jurisdic- 
tion of  the  district  courts  not  being 
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limited  to  a  defendant's  set-off.)  Rup- 
sell  V.  Conway f  v.  U.  G.  K.  256. 

[The  county  court  jurisdiction  ha8»  under 
12  &  13  Vic.  cb.  52,  sec.  1 ,  been  extended  to 
50L  in  actioDfl  of  debt,  covenant,  or  contract.] 

BaU  bond —  Whenplatntiffm  ori- 
ginal  action  should  5m^.]-— 7.  In  an 
action  upon  a  bail  bond  given  in  a  dis- 
trict couity  the  plaintiff,  if  the  plaintiff 
in  the  original  action,  should  sue  in  the 
district  court ;  and  if  he  sue  in  the 
Queen's  Bench,  the  defendant  may 
take  advantage  of  the  error  in  one  of 
three  ways— -either  by  applying  to  the 
Court  to  set  aside  the  proceedings,  or 
by  pleading  in  abatement  to  the  juris- 
diction, or  by  demurring  generally  to 
the  declaration — he  cannot  have  a  re- 
pleader. HamilUm  v.  Shears  et  al,y 
V.  U.  C.  R.  309. 

Sharif  may  sue  on  such  bond  in 
Qu^en^s  Bench.\S.  Semble:  That 
the  sheriff,  if  smns  on  the  bond,  is  not 
restricted  to  the  district  court  of  the 
district  in  which  the  bond  was  taken, 
but  may  sue  in  the  Court  of  Queen's 
Bench.    i6. 

Jurisdiction  in  actions  ofcovefiant.'] 
-—9.  Heldt  that  under  the  District 
Court  Act,  8  Vic.  ch.  13,  sec.  5,  the 
district  courts  have  jurisdiction  in  ac- 
tions on  covenant  to  pay  a  sum  certain 
to  50/.,  as  in  other  cases  of  contract, 
where  the  amount  is  "ascertained  by 
the  signature  of  the  party.  Billings  v. 
NioolU,  v.  U.  C.  R.  622. 

[Smoe  the  aboTe  deciiioni  the  jnriadiction 
oftbe  eoonty  court  in  matters  of  contract, 
where  the  amount  if  ascertained  by  the  tw- 
nahtn  of  the  party  to  be  charged  tnerewito, 
has  been  extended  to  100/.] 

Reoogmzance,"] — 10.  Semble:  That 
a  recognizance  taken  in  a  district  court 
may  be  sued  on  in  the  Queen's  Bench. 
Cochrane  v.  JSre  et  al.^  vi.  U.  C.  R. 
389. 

Filing  of  recognizance  taken  in 
open  court,] — 11.  Where  a  recogni- 
zance has  been  taken  in  open  court 
before  the  judge  of  the  district  court, 
and  it  is  so  averred :  Held,  that  under 


the  8  Vic.  ch.  13,  sees.  20,23  and  50, 
the  filing  of  the  recognizance  in  the 
office  of  the  clerk  is  not  necessary  to 
perfect  it.     lb. 

Jurisdiction  in  case  for  a  false  re' 
turn  toa  Ji.  fa,"] — 12.  The  district 
courts,  under  the  statute  8  Vic.  ch.  13, 
sec.  5,  have  no  jurisdiction  in  an  action 
on  the  case  for  a  false  return  to  a  writ 
of  fi.  fa.  Bdl  V.  JarviSf  vi.  U.  C.  R. 
423. 

Jurisdictiony  if  the  title  to  land  be 
brought  in  question."] — 13.  Where  in 
matters  of  tort  relating  to  personal 
chattels  the  question  of  the  title  of  the 
land  shall  be  brought  in  question,  though 
incidentally,  the  judge  of  the  county 
court  has  no  jurisdiction  under  8  Vic. 
ch.  13,  sec.  5,  Trainor  v.  Hokombe, 
vii.  U.  C.  R.  548. 

Jurisdiction  in  replevin,']^^l^»  To 
an  action  against  a  sheriff  for  taking 
an  insufficient  replevin  bond,  he  pleaded 
that  the  goods  replevied  were  worth 
no  more  than  151.^  and  that  so,  the 
writ  of  replevin  being  sued  out  of  the 
county  court  was  void:  Heldf  plea 
bad.  Kvrkendall  v.  Thomas^  vii.  U. 
G.  R.  30. 

Bjeoonery  within  district  court  y«- 
risdictiofv--ypudgme7it,] — 15.  Where 
a  plaintiff  has  special  counts  in  his 
declaration,  but  abandons  them,  and 
recovers  upon  counts  within  the  com- 
petence of  a  district  court — ^the  Court 
of  Queen's  Bench  will  order  judgment 
to  be  entered  on  those  counts  only. 
Wentuxnih  v.  Hughes^  Tay.  U.  C. 
R.  232. 


DISTRICT  (NOW  COUNTY) 
COURT  JUDGE. 

See  Attachment,  1. 2. 


DISTRICT  (NOW  COUNTY) 
TREASURER. 

See  District  Council,  8,  ll^-^Di- 
VI8I0N  Court,  4. 
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DONATIO  MORTIS  CAUSA. 


DISTRICT  (NOW  COUNTY) 
WARDEN. 

See  District  Council,  16. 


DISTRINGAS. 
See  Jury,  3. 

This  writ  is  not  the  prpper  process 
with  which  a  suit  against  a  corporation 
should  be  commenced.  Cooper  v. 
The  Cajiada  Company^  Dra.  Rep. 
198. 


DIVISION  COURT. 

See  District  Court,  5.— Judgment, 
18. — ^Notice  op  Action,  1. 

School  assessmeTU.'] — 1.  A  town- 
ship collector  may  sue  for  the  amount 
of  an  assessment  for  common  schools, 
under  4  &  5  Vic.  ch.  48,  sec  10,  in  a 
division  court.  McGregor  v.  White, 
i.  U.  C.  R.  15. 

Notice  of  action — Want  of  notice 
fwust  be  pleaded.'] — ^2.  The  want  of 
notice  of  action  m  a  suit  against  a 
bailiff  of  a  division  court,  acting  in  the 
office  under  4  &  5  Vic.  ch.  3,  must  be 
pleaded,  and  cannot  be  given  in  evi- 
dence under  the  general  issue.  But 
where  under  that  act  a  bailiff,  seizing 
and  selling  goods  under  an  execution, 
is  entided  to  notice,  the  plaintiff  in  the 
execution  is  not,  as  he  is  not  within 
the  protection  of  the  6th  clause,  as  a 
<<  person  acting  in  the  execution  of  the 
act"  Timon  v.  Stuhbs  et  al,,  i,  U. 
C.  R.  347. 

Idability  of  bailiff.'] — 3.  Held,thBi 
the  bailiff,  who  made  a  seizure  under 
an  execution  issued  on  a  judgment  by 
the  judge  of  a  district  court  under 
the  Division  Court  Act,  was  not  liable, 
though  it  was  necessary  that  his  de- 
fence should  be  pleaded  specially,  as 
there  was  no  privilege  of  giving  the 
special  matter  in  evidence  under  the 
general  issue,  under  that  act  or  the  1 
Vic*  eh.  16 ;  but  ^^iMBr^i  whether  he 


does  not  come  within  the  proviaons  of 
the  English  statute  21  Jac.  I.  ch.  12 1 
Davis  V.  Moore  et  al,,  ii.  U.  C.  R. 
180. 

Action  by  trecuurer  of  district  o- 
gainst  clerk  of-^DeclarationJ] — 4.  In 
an  action  by  a  treasurer  of  a  district, 
under  the  Division  Court  Act,  against 
the  clerk  of  a  division  court  for  not 
paying  over  monies  received  by  him,  it 
is  sufficient  to  declare  in  the  treasurer's 
own  name  for  money  had  and  received 
by  the  defendant  to  the  use  of  the 
plaintiff  for  the  purposes  of  the  act. 
Howard  v.  Walton^  ii.  U.  C.  R.  266. 

Liabilities  of  clerk^s  sureties  for 
monies  not  patd  over,] — 5.  The  sure- 
ties of  the  clerk  of  a  division  court, 
having  entered  into  the  bonds  autho- 
rized by  the  statutes  4  &  5  Vic.  ch.  3, 
and  8  Vic.  ch.  37,  are  liable  upon  such 
bond  to  the  Crown  for  monies  collected 
by  the  clerk  for  suitors  in  the  court 
and  not  paid  over.'  JReginav.  Pat" 
ton,  Regifui  v.  McCullough,  and 
Regina  v.  Moranf  vii.  U.  C.  R.  83. 

What  damages  Crown  entitled  to,] 
—6.  Semble:  That  on  trial  of  any 
such  action,  the  Crown  would  be  en- 
titled to  a  verdict  for  the  penalty  of  the 
bond,  and.  not  merely  for  the  sum  re- 
ceived for  the  suitor  and  not  paid  over. 
lb. 


DOCUMENTS. 

I.  Production  of,  on  Trial. 
See  Bond,  II.  10. 

II.  Proof  of,  Generally. 
See  Evidence,  II.;  FV.  2, 4. 


.  DOGS. 
See  Toronto  (Cmr  of),  2. 


DONATIO  MORTIS  CAUSA. 
See  Trover,  I.  8. 
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DOWER, 
See  Covenant^  I.  1, 2,  3. 


I.  Right,  and  how  barred. 
IE.  Proceedings. 
in.  Damages. 

I.  Right,  and  how  barred. 

See  Estate,  11. — ^Infant,  3. 

Coiweyance  by  nominee  of  the 
Crown^  being  unmarried — Second 
deed  after  patent j  being  married.'] — 
1.  Where  a  nominee  of  lands  of  the 
Grown,  before  letters  patent  issued  for 
the  lands,  sold  and  conveyed  them 
away,  being  at  that  time  wimarried, 
and  afterwards,  having  obtained  the 
letters  patent,  made  a  new  convey- 
ance to  the  same  party,  being  then 
married :  Held^  that  after  his  death, 
his  wife  conld  not  claim  dower  in  the 
land,  as  she  was  estopped  by  the  deed 
made  before  the  letters  patent  issued. 
McLean  v.  LaidlaWy  ii.  U.  C.  R.  222. 

Wif^s  right  in  land  exchanged.'] 
—2.  A  wife  cannot  be  endowed  of 
land  given  in  exchange,  and  also  of 
land  taken  in  exchange,  but  she  has 
her  election  to  take  one  or  the  other. 
McCldlan  et  Uz.  v.  Meggatt  et  al., 
vil  U.  C.  R,  554. 

Not  barred  by  sheriffs  sale.] — 3. 
The  dower  of  a  wife  is  not  barred  by 
the  sale  in  execution  of  her  husband's 
estate.  Walker  v.  Powers^  Mich. 
Term,  4  Vic. 

II.  Proceedings. 
See  Arrest  of  Judgment,  9. 

1*  Proceedings  in  dower  cannot  be 
taken  in  an  outer  district.  Amiot  et 
Uz.  V.  Woodcock,  ii.  U.  C.  R.  119. 

Aiiion  against  mortgagee  in  pos- 
ffffion.] — ^2.  An  action  for  dower 
may  be  maintained  against  a  mortga. 
gee  in  fee  in  possession.  Walker  v. 
Boulumy  Mich.  Term,  7  Vic. 

Stf^  of  parties  in  suit.] — 3.  It  is 
inegular  in  an  action  of  dower  to  style 
the  parties  in  the  cause  demandant 


and  respondent,  and  affidavits  so  inti- 
tuled cannot  be  read.  Ferguson  v. 
Moloney  i.  U.  G.  R.  51d. 

Action  limited  in  point  of  time.] 
.  Our  statute  4  Wm.  IV.  ch.  1, 
makes  the  remedy  for  dower  subject 
to  limitation  in  point  of  time. — ^The 
right  of  dower  commences  with  the 
death  of  the  husband,  and  the  action 
must  be  brought  within  twenty  yean 
from  that  time.  German  v.  Grioms, 
vi.  U.  C.  R.  414. 

Statute  of  JJimitations — W?ien  it 
commences,] — 5.  The  right  of  dower 
being  only  an  inchoate  right  during  the 
lifetime  of  the  husband,  the  Statute  of 
Limitations'  does  not  begin  to  run  till 
the  husband's  death.  McCldlan  et 
TJx.  V.  MeggaU  et  al.,  vii.  U.C.R.  31. 

Evidence  to  support  action.] — 6. 
On  the  plea  of  ne  unques  accouple, 
evidence  of  cohabitation  and  reputa- 
tion of  marriage  will  be  sufficient  in 
dower ;  it  is  not  necessary  to  prove 
the  marriage  by  persons  who  were 
present  at  the  ceremony.  Stoner  y. 
Walton,  Mich.  Term,  5  Vic. 

[Upheld  in  Phipp$  v.  Moon,  v.  U.  C.  R. 
16.] 

Flea  of  ne  unques  seizie — Evi' 
dence,] — 7.  Under  the  plea  of  ne 
unques  seizie,  possession  by  the  hus- 
band js  prima  ikcie  evidence  of  a  seizin 
in  fee.  Lockman  v.  Nesse,  Easter 
Term,  7  Wm.  IV. 

[See  also  case  16,  infra.] 

Flea  of  alien  ne — Replication.] — 
8.  In  dower,  the  plea  of  alien  ne  may 
be  pleaded  in  bar ;  and  a  replication 
thereto  need  not  state  a  venue  to  the 
place  of  birth  within  the  allegiance, 
nor  state  of  what  parent,  nor  when 
the  demandant  was  bom.  Robinet  v. 
Leuns,  Dra.  Rep.  46. 

Original  process.] — 9.  A  writ  of 
capias  ad  respondendum  is  not  the 
first  or  original  piV>ce8s  in  dower. 
Fhelan  v.  Fhdan,  Dra.  Rep.  398. 

[See  note  (a),  infra.] 

Plea  ofnon  tenure — Devise  of  lands 
in  lieu  of  dower,  how  pleaded.] — 10. 
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In  dower,  a  plea  of  no  tenure  is  not  I 
necessarily  a  plea  in  abatement,  and  it 
may  be  pleaded  either  to  part  or  the 
whole  of  the  lands  demanded ;  and 
where  a  plea  states  that  the  husband 
devised  certain  lands  to  the  deman- 
dant in  bar  and  satisfaction  of  dower, 
and  that  she  agreed  to  the  devise,  it  is 
sufficient  without  setting  out  the  words 
of  the  devise  ;  aliter,  where  the  devise 
is  not  in  express  terms  in  bar  of  dower. 
Breakenridge  v.  Kingj  iv.  O,  S,  180. 

Service  of  grand  cape  J] — 11.  In 
dower  unde  nihil  habet,  the  writ  of 
grand  cape  must  be  served  fifteen  days 
before  the  return.  Richardson  v.  jPra- 
ser  et  Ux.,  Hil.  Term,  6  Wm.  IV. 

[See  note  (a),  infra.] 

Service  of  summons.'] — 12.  It  is 
not  necessary  to  serve  the  summons 
in  dower  on  the  tenant  upon  the  premi- 
ses.  Honsbwrg  v.  Fritz,  Hil.  Term, 
6  Wm.  IV. 

13.  The  vVrit  of  summons  in  dower 
must  be  served  fourteen  days  before 
the  return  day.  FtUmer  et  Ux.  v. 
JDaugan,  i.  U.  C.  R.  402. 

Proclamations  under  31  JEHz,  di. 
3.] — 14.  If  a  writ  of  dower  be  served, 
no  proclamations  are  necessary  under 
31  Eliz.  ch.  3.  Bissonet  et  XJx*  v. 
Radenhursty  Mich.  Term,  1  Vic. 

Casing  an  esaoignJ] — 15.  In  dow. 
er,  the  tenant  cannot  cast  an  esaoign 
himself,  by  an  entry  made  in  his  own 
name,  but  it  must  be  made  by  some 
third  party.  Henderson  v.  Stephens 
et  al.f  ii.  U.  C.  R.  64. 

Evidence  under  issueqfne  unques 
seizieJ] — 16.  Held,  that  under  a  plea 
to  an  action  of  dower  that  the  husband 
was  not  seized  of  the  lands,  the  de- 
mandant could  not  be  allowed  to  re- 
cover, on  merely  giving  evidence  that 
the  husband  had  been  in  possession  of 
the  estate,  without  proving  his  title. 
Johnson  et  Ux.  v.  McGill,  vi.  U.  C. 

• 

Issue  qfnontenuit — Whenpkdn^ 
t^s  entitled  to  succeed  on.]  — 17. 


Semble:  That  where  the  evidence 
shews  that  the  plaintiffs,  in  an  action  of 
dower,  could  have  assigned  dower, 
which  would  be  binding  upon  them- 
selves, they  are  entitled  to  succeed 
upon  the  issue  of  non  tenuenmt,  with- 
out any  reference  to  the  comparative 
goodness  of  their  title.  McClellan 
et  Ux.  V.  MeggaZt  et  al.^  vi.  U.  C.  &. 
651. 

[(a)  The  statute  13  ^  14  Vic  eh.  58,  see. 
t  f  enac'tB,  that  heoceforth  actions  of  dower 
shall  be  commenced  by  filing  a  dedaraHom  cr 
plaint  in  the  form  heretofore  used.] 


III.  Damages. 

Eo^ecution  for  damages  set  aside^* 
Damages  not  being  claimed.] — 1.  A 
writ  of  execution  for  damages  and 
costs  in  dower  was  set  aside,  damages 
being  neither  claimed  in  the  declanl- 
tion  nor  awarded  in  the  judgment. 
Davis  v.  McNaby  Trin.  Term,  4  &  5 
Vic. 

When  damages  recoverable.! — 2. 
In  dower,  the  demandant  is  entitled  to 
damages  only  when  her  husband  died 
seized.  Jbockman  v.  Nesse,  Easter 
Term,  7  Wm.  IV.;  Dayton  v.  Auldjo^ 
Easter  Term,  4  Vic;  Walker  v.  Boul^ 
ton,  Mich.  Term,  4  Vic. 

Costs  ] — 3.  Nor  are  costs  recover- 
able unless  the  husband  died  seized. 
Dayton  v.  Auldjo,  Easter  Term,  7 
Vic. 

[See  note  (5),  infra] 

Suggestion  of  seizin  after  final 
judgment — Damages  "^ — 4.  In  dow- 
er, a  suggestion  may  be  entered  after 
final  judgment  that  the  husband  died 
Heized  o{  lands,  and  inquiry  shall  go 
conceraing  tbe  damages  since  the 
death,  although  the  tenant  be  the 
alienee  of  the  heir.  Robinet  v.  Lems^ 
Dra.  Rep.  239. 

Mode  of  estinuaing  damages*"} — 5. 
After  judgment  of  seizin  in  dower  on 
a  writ  of  inquiry,  the  mesne  value  of 
the  premises,  between  the  death  of 
the  husband  and  the  obtaining  jodg- 
meot,  should  be  asaaBBed.     Demi 
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dant  may  also  assess,  as  damages,  her 
laxaUe  costs  in  obtaining  judgment  of 
seizin,  executing  Uie  writ  of  hab.  fac. 
soziDam,  and  her  necessary  travelling 
expenses  incurred  in  prosecuting  her 
soiL  BMnet  v.  Lmisy  Dra«  Bep. 
272. 

Evidence  in  mitigationJ] — 6.  De- 
mandant's residence  on  the  premises, 
in  the  family  and  at  the  expense  of 
the  heir-at-law'  for  part  of  the  time 
between  the  death  of  her  husband  and 
h*er  recovering  judgment,  is  not  admis- 
sible in  evidence  as  a  set-off  to  her 
damages  for  the  detention,  though 
proper  to  go  to  the  jury  in  mitigation. 
lb. 

MaUan  to  increase  damages  made 
two  terms  after  trials  no  paint  being 
reserved.}— 7.  The  Court  refused  to 
entertain  a  motion  to  increase  damages 
in  dower,  where  no  point  had  been 
leserved,  and  where  the  motion  was 
not  made  until  the  second  term  afler 
the  asBtzes  at  which  the  cause  was 
tried.  Waison  ▼•  Termllegerf  i.  U. 
G.  ft.  21. 

{\n  k  14  Vie.  cfa.  56,  sec.  2,  allows  ocwts 
is  all  CMM,  whether  damigee  be  recoverable 
or  Qotf  if  certain  ftipulatione  in  that  section  be 
observed.] 


against  the  justice  of  the  case, — ^the 
Court  granted  a  new  trial.  Stetoart 
V.  JByrne,  £a8tcr  Term,  4  Vic. 


DUPLICATE  FIERI  FACIAS. 
See  Fieri  FaciaS|  10. 


DUPLICITY  IN  PLEADING. 
See  Pleading,  VI. 


DURESS. 
Trvnerfar  goods  given  by  plaintiff' 
to  defendant  tokzlst  under  duress — 
Verdict  for  defendant — New  trial 
granted.'] — Where  in  an  action  of  tro- 
ver, it  was  apparent  that  the  goods  for 
which  the  action  was  brought  were 
transferred  by  the  plaintiff  to  the  de- 
ftodant  when  mider  duress,  and  the 
jiuy  ibond  a  verdiot  for  the  defendant 


EASEMENT. 

See  Way. 

Prescription — Time,'] — 1.  A  pri- 
vate right  of  way  cannot  be  claimed 
by  prescription  in  a  less  period  than 
twenty  years.  SndtJh  v.  SnutJi,  iii. 
0.  S.215. 

Can  only  be  granted  by  deed.] — 2. 
An  easement  can  only  be  granted  by 
deed,  and  if  given  by  parol,  may  be 
revoked  at  any  time.  Crysler  v. 
CreighUmj  Easter  Term,  2  Vic. 

[Even  although  money  be  paid  for  it  and 
not  returned.  Wood  v.  LeadbiUer,  ziii.  M. 
&  W.  838.] 

Mill  dam — Waste  uxUer — Abso- 
lute and  qualified  easements,] — 3.  A. 
at  a  time  when  no  one  else  had  a  mill 
lower  down  the  stream,  made  a  dam 
across  the  river  where  it  issued  from  a 
pond  or  lake,  and  kept  back  the  water 
for  the  purposes  of  a  mill  which  he 
had  erected  below  the  dam.  Afler 
A.'s  dam  and  mill  had  been  thus 
erected,  B.  built  a  mill  lower  down  the 
stream,  which  for  twenty  years  or  more 
had  been  adequately  supplied  with 
water  by  the  escape  of  water  from 
A.'s  dam.  As  A.  had  in  addition  to 
his  mill  below  his  dam,  a  saw  mill  be- 
low 'B's  mill,  B.  had  rarely  to  com. 
plain  of  the  water  beino"  injuriously 
retained  by  A.'s  dam,  and  made  tliere- 
fore  no  objection  to  A.'s  obstruction  of 
the  water  by  his  dam  for  twenty  years. 
Afler  forty  years  and  more  had  elapsed, 
A.'s  saw-mill  passed  into  Other  hands, 
and  A.'s  mill  from  decay  stopped 
working.  A.  therefore  having  no  ob- 
ject of  his  own  in  allowing  the  water 
to  escape  from  his  dam,  kept  it  penned 
back  and  thus  prevented  B.  from  work- 
ing his  mill  below.  Upon  this,  B.  at 
once  brought  an  action  on  the  case 
against  A.  for  obstructing  the  flow  of 
water  to  his  mill  by  the  erection  of  his 
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dam.  A.  pleaded  an  easement,  and 
contended  that  as  he  had  had  the  un- 
restricted control  of  the  dam  for  twenty 
yean,  he  might  exercise  the  right 
whenever  he  pleased  of  preventing 
any  water  escaping  to  B.'s  mill :  but 
held^  that  the  only  easement  acquired 
by  A.  under  these  facts,  was  the  quali- 
fied one  of  penning  back  the  water  for 
the  purpose  of  his  own  mill,  so  as  not 
to  interfere  with  B.'s  use  oi  the 
waate  water,  as  he  had  been  enjoying 
it  for  the  work  of  his  (B.'s)  mill  during 
the  twenty  years  the  dam  had  been 
erected  by  A.  and  acquiesced  in  by  B. 
In  other  words,  that  A.  could  not  set 
up  a  more  extended  right  than  he  had 
actually  been  enjoying  with  B.'s  con- 
sent for  twenty  years.  Held  also, 
that  the  fact  of  B.  having  paid  A.  a 
sum  of  money  for  one  year  or  more  to 
be  allowed  to  enter  upon  A.'s  land  and 
let  down  the  water  to  his,  (B.'s)  mill, 
was  no  concession  by  B.  of  any  ex- 
clunve  right  on  the  part  of  A.  to  pen 
back  the  water  at  his  dam  as  he  pleas- 
ed.   Buell  v.  Read,  v.  U.  G.  R.  546. 

[The  enjoyment  of  an  easement  during 
twenty  years  mast  also  be  continuous  and  un- 
interrtMtid,  Onky  v.  Gardiner,  iv.  M .  &  W. 
496;  Brighi  v.  Walker,  i.  C.  M.  &  R.  211.] 

Right  of  a  party  whose  land  is 

overflowed  to  dig  sluicesJ] — 4.  A.  sues 

B.  in  an  action  on  the  case  for  injury 

to  his  mill  by  diverting  the  water  of  a 

stream  at  a  point  above  ;  B.  pleads  in 

justification,  that  A.  had  erected  a  dam 

which  penned  back  the  water  and 

made  it  overflow  on  the  defendant's 

close,  wherefore  the  defendant  dug 

trenches  into  the  stream  to  lead  off  the 

water,  as  he  had  a  right  to  do.    JSeld 

bad  on  demurrer.    Adamson  v.  Mc- 

Nab,  V.  U.  C.  R.  438. 

Twenty  yeari  riser — The  right  it 
gives — Success  in  the  userJ] — 5.  The 
right  which  a  party  has  acquired  by 
twenty  years'  uninterrupted  user  to  peYi 
back  the  water  of  a  stream  in  certain 
quantities  for  the  purposes  of  his  mill, 
will  be  strictly  confined  to  the  right  as 
actually  exercised;  and  any  subsequent 


excess  beyond  the  twenty  years'  enjoy- 
ment of  such  right,  if  injurious  to  oth- 
ers, will  render  the  party  liable  to  an 
action.  McNab  v.  Adamson,  vi.  U. 
C.  R.  100. 

How  far  a  right  of  party  ti^se 
land  is  overflowed  to  dig  sluices  tjj  a 
justification  for  diverting  the  water.] 
— 6.  A.  a  riparian   proprietor   below 
the  stream  pens  the  water  back  upon 
a  proprietor  B.  above,  so  as  to  over- 
flow at  certain  seasons  B.'s  Iand,up^;a 
which  B.  sues  A.  and  recovers  dama- 
ges;  B.  then  digs  sluices  close  to  the 
side  of  the  stream,  which  have  the 
effect  of  diverting  the  water  in  large 
quantities  (much  greater   than    that 
penned  back  by  A.'s  dam,)  from  the 
natural  bed  of  the  stream  and  past 
A.'s  mill. — A.  sues  B. — B.  justifies  the 
diversion  of  the  water,  contending  that 
his  sluices  became  necessary  to  re- 
move the  injury  caused  by  A.'s  dam 
and  his  raising  the  water    thcveby. 
Held  per  Cur.,  such  jusUfication  no 
defence  under  any  state  of  pleading — 
certainly  not  under  the  general  issue, 
which  was  the  only  plea  in  this  case. 
Macanlay,    J.  dissentiente,  who  was 
of  opinion  that  a  new  trial  should  be 
granted  for  misdirection,  on  the  ground 
that  the  diversion  of  the  water  having 
been  occasioned  by  the  combined  act 
of  both  the  plaintiff  and  the  defendant- 
viz :  by  the  dam  of  the  plaintiff  and 
by  the  sluices  of  the  defendant — not 
being  merely  a  question  of  damages  but 
a  good  defence  to  the  action  and  ad- 
missible under  the  general  issue,  should 
have  been  left  at  the  trial  as  a  question 
of  fact  for  the   jury.    Adamson  v. 
McNabyVi.Xi.C.B.  113. 


EJECTMENT. 

I.  Demand  of  Possession,  aitd 

Notice  to  Qurr. 
II.  Declaration,  Notice  to  Ap- 

P£AR,AND  BULS  FOR  JUDGMSNT 
III.   SSRVICS. 
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IV.  Consent  Rule. 

(1),  Consent  rule  generally. 

(2),  Attachment  for  non-pay- 
ment of  costs, 

V.  Setting  aside  Proceedings. 

VI.  Staying    Proceedings    till 
Costs  of  former  Ejectment 

PAD). 

VII.  Judgment. 
VIII.  Other  Matters. 


I.  Demand  of  Possession,  and  No- 

tice TO  Quit. 

See  Landlord  and  Tenant,  I.  2 ; 

II.  1. — ^Lease,  1. 4<. — Mortgage,  9. 

Particularity  requisite  in  demand 
ornaticeJ] — 1.  It  is  neceasary  in  a 
demaod  of  possession  to  observe  par- 
ticularity in  pointing  the  defendant  to 
the  precise  parcel  of  land  the  plaintiff 
ia  seeking  to  recover.  See  Doe  dem, 
J^rey  v.  Williams,  vi.  U.  C.  R.  160. 

Diickumer  by  tenant,"] — 2,  Where 
the  defendant,  who  went  into  posses- 
oon  under  the  lessor  of  the  plaintiff, 
«flerwards  refused  to  acknowledge  his 
title:  Held,  that  he  was  neither  enti- 
tled to  a  notice  to  quit  nor  a  demand 
of  possession.  Doe  dem,  Bouter  v. 
Ffoser  et  al.,  iv.  O.  S.  80. 

Mortgagor's  lessee, — Ejectment  by 
mortgagee.'] — 3.  Where  in  ejectment 
by  a  mortgagee  the  tenant  claimed 
pocaeasipn  under  a  lease  from  the  mort- 
g9gor,  and  refused  to  attorn  to  the 
mort^igee  (who  demanded  possession,) 
and  shewed  no  lease,  nor  any  certain 
holding:  Held,  that  he  was  not  enti- 
tled to  a  notice  to  quit.  Doe  dem*  Sam- 
wn  V.  Parker,  iv.  0.  S.  36. 

Action  by  lessee  against  party  in 
possession,  with  /^ts  consent,] — 4. 
Where  the  lessor  of  the  plaintiff  hav- 
ing beeu  seized  in  fee  of  the  land  in 
question,  conveyed  it  in  fee  to  the  de- 
fendant and  took  back  a  lease  for  life 
tt  a  nominal  rent,  and  the  defendant 
went  into  possession  and  so  continued 
for  several  years   with  the  lessor's 


knowledge,  but  without  his  express 
consent :  Held,  that  he  could  not  be 
treated  as  a  trespasser  and  ejected 
without  a  demand  of  possession.  Doe 
dem,  Mann  v.  Keith,  iv.  0.  S.  86. 

Action  by  heir  agaiyist  assignee  of 
ancestor'^ s  obligee,] — 5.  No  demand  of 
possession  is  necessary  before  an  eject- 
ment brought  by  an  heir,  where  a  party 
having  a  bond  for  a  deed  from  the  an- 
cestor enters  into  possession  and  afler- 
wards  assigns  his  interest  and  posses- 
ion to  the  defendant  Doe  dem,  Le- 
moine  v.  Vancott,  Hil.  Term,  7  Wm. 
IV. 

Action  by  grantee  of  the  Crown 
against  locatee.] — 6.  .A  person  hold- 
ing land  under  a  license  of  occupation 
from  the  Crown,  is  entided  to  a  de- 
mand of  possession  before  ejectment 
brought  by  a  grantee  of  the  Crown  in 
fee.  Doe  dem.  Creen  v.  Friesman, 
Trin.  Term,  1  &  2  Vic. 

Demand  of  possession  by  a  party 
who  svhsequently  sells — Sudi  demand 
rwt  available  to  his  vendee.] — 7.  A 
demand  of  possession  made  by  a  per- 
son who  aflerwards  assigned  his  inter- 
est to  the  lessor  of  the  plaintiff,  cannot 
be  available  by  the  lessor  so  as  to  make 
the  tenant's  holding  tortious  as  to  him. 
B.,  Easter  Term,  2  Vic. 

Evidence  of  disclaimer  to  dbmxte 
necessity  for  notice.] — 8.  The  asser- 
tion of  title  by  a  tenant  before,  coupled 
with  a  refusal  to  pay  rent  afler  action 
brought,  is  sufficient  evidence  of  a  dis- 
claimer to  obviate  the  necessity  of 
proof  of  a  notice  to  quit,  especially 
where  the  tenant  attempts  to  rely  on 
such  title  at  the  trial.  Doe  dem,  Cuth- 
bertson  v.  Sager  et  al,,  Easter  Term, 
4  Vic. 

9.  A  tenant  endeavoring  to  defend 
his  possession  by  a  title  adverse  to  the 
lessor  of  the  plaintiff,  is  not  entitled  to 
a  notice  to  quit.  Doe  dem,  Graham 
V.  Edmondson,  i.  U.  C.  R.  265. 

Over-holding  tenant  refusing  to 
pay  rent.] — 10.  Where  a  tenant  over- 


174 


XJSCTMBMT. 


KJSCTMXHT. 


holds  for  a  considerable  time*  and  the 
landlord  asks  him  to  pay  rent,  and  he 
refuses  to  do  so,  he  may  be  ejected 
without  a  notice  to  quit  or  a  demand  of 
possession.  Doe  dent,  BurriU^.DuiV' 
ham,  iv.  U.  C.  R.  99. 

Tenant  taking  lease  from  a  stran- 
gerJ] — 11.  Where  a  tenant  tak^  a 
lease  from  a  stranger,  and  undertakes 
to  pay  him  rent,  it  is  unnecessary  for 
the  lessor  of  the  plaintiff,  his  original 
landlord,  to  serve  him  with  a  notice  to 
quit  or  demand  of  possession  before 
ejectment.  Doe  dem,  Daniels  v. 
Weese,  v,  U.  C.  R.  589. 

Tenant  asserting  his  right  to  fee, "l 
— 12.  Where  possession  is  demanded 
from  a  defendant  in  ejectment,  and  he, 
instead  of  claiming  to  be  a  tenant,  as- 
serts his  right  to  the  fee,  he  has  no 
claim  to  a  notice  to  quit  as  a  tenant. 
Doe  dem.  McKenzie  et  al.  y.  Fair-- 
man,  vii.  U.  C.  R.  411. 
[See  also,  Forfbiture,  1, 2,  3.] 

Action  by  heir  of  a  feme  covert  who 
signed  the  deed  uitlunU  the  requisite 
aickrundedgment^  — 13.  It  is  not 
necessary  for  an  heir  to  demand  pos- 
session from  a  person  claiming  the  land 
as  the  grantee  of  the  ancestor,  who 
was  a  feme  covert,  and  executed  the 
deed  under  which  the  defendant  claims 
with  her  husband  without  the  ac- 
knowledgment required  by  59  Geo. 
III.  ch.  3,  such  deed  being  as  to  her 
absolutely  void.  Doe  dem,  Vansick- 
let  y,  Fairwell,  Mich.  Term,  4  Vic. 

Demand  of  possession  subsequently 
cOT^med  by  person  having  the  title^ 
— 14.  A  demand  of  possession  by  a 
person  whose  authority  is  aflerwards 
recognized  by  the  person  having  title, 
is  sufficient  Doe  dem,  Creen  v.  Fries- 
man,  Hil.  Term,  4  Vic. 

Trespasser  who  has  made  improve- 
ments vrith  the  knowledge  of  the  own^ 
cr.] — 15.  Where  a  person  has  been 
in  the  possession  of  land  for  many 
years,  and  made  valuable  improve- 
ments thereon,  under  the  eye  of  the 
owner,  his  consent  to  the  occupation 


may  be  presumed,  and  the  possessor 
cannot  be  treated  as  a  trespasser,  sjid 
ejected  without  a  demand  of  poaseft- 
sion.  Doe  dem.  Sheriff  v.  McGUli- 
veray,  Mich.  Term,  5  Vic. 

Tenancy  from  year  to  year — Agree^ 
m^entfor  lease  never  executed,^ — 16. 
Where  a  tenancy  from  year  to  year 
exists,  and  during  its  continuance  the 
parties  agree  for  a  lease  for  a  certain 
term,  with  a  power  to  the  tenant  to 
purchase,  which  is  never  executed, 
the  tenant  stands  in  his  original  situa* 
tion  afler  the  agreement  fails,  and  can- 
not be  ejected  without  a  regular  notice 
to  quit.  Doe  dem,  Crook^hank  v. 
CrooksJuinky  Mich.  Term,  5  Vic. 

Agreement  for  purchase — Action 
after  default.'] — 17.  Where  the  de- 
fendant entered  into  land  under  an 
agreement  to  purchase,  with  a  cove- 
nant that  he  should  enjoy  until  default 
made  in  the  payment  of  any  part  of 
the  purchase  money,  which  was  paya- 
ble in  instalments:  Held,  that  on  mak. 
ing  default,  he  might  be  ejected  withoot 
any  notice  to  qmt,  or  demand  of  poa- 
seBsion .  Doe  dem.  Sheriff'  v.  McChillir' 
veray,  Hil.  Term,  5  Vic. 

Sufficiency   of   demand,'] 18. 

Where  the  defendant  contracted  for 
the  purchase  of  land,  and  gave  his  bond 
and  promissory  notes  for  the  payment 
of  the  money  by  instalments,  but  did 
not  pay  any  of  them,  and  his  vendor 
afterwards  sold  to  the  lessor  of  the 
plaintiff,  who  demands  possession  at 
the  defendant's  dwelling  house  in  bis 
absence,  in  the  presence  of  several 
members  of  the  family :  Hdd,  that  if 
a  demand  of  possession  were  neces- 
sary at  all,  the  demand  proved  was 
sufficient,  as  it  did  not  appear  that  the 
defendant  was  not  aware  that  it  had 
been  made.  Doe  dem,  Shertoood  v. 
Stephens,  Trin.  Term,  5  &  6  Vic. 


Tenaiuy  at  will — Action  by 
of  otaner.]— 19,  Where  a  person  en. 
ters  into  the  possession  of  land  under 
an  agreement  to  purchase  it,  he  is  a 
tenant'at  will  to  the  seller^  and  at  ihe 
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sdliw^s  death  his  heir-at-law  can  main* 
tain  ejectment  against  him,  without  any 
ootice  to  quit  or  demand  of  possession . 
Doe  dem.  Kemp  v.  Gamer,  i.  U.  C. 
R.39. 


[S«e  case  22,  infrm.] 

Defendant  setting  up  ttoo  indepertr 
dent  defences,^ — ^20.  Where  at  the 
trial  a  defendant  in  ejectment  endea- 
▼ore  to  make  title  in  himself  as  the 
owner  of  the  fee  and  fails,  he  is  pre- 
cluded from  defending  himself  upon 
the  ground  of  wiLnt  of  notice  to  quit  or 
demand  of  possession.  Doe  dem. 
King*s  College  v.  Graham^  i.  U.  C. 
R.  158. 

21.  A  defendant  in  ejectment  can- 
not first  put  the  plaintiff  to  proof  of 
his  title,  and  then,  failing  in  his  de- 
fence, secondly,  claim  a  right  to  notice 
or  a  demand,  as  if  he  were  in  posses- 
non  under  him.  He  must  decide 
whether  he  will  claim  adversely  to,  or 
in  privity  with  the  title — he  cannot  do 
both.  Doe  dem.  Maitland  v.  DUlor 
bough,  V.  U.  C.  R.  214. 

[See  diT.  Vm.  8,  infhu] 

Agreement  to  purchase — Tenancy 
at  unll,"] — 22.  Where  a  defendant  was 
in  possession  of  land  under  an  agree- 
ment to  purchase,  the  purchase  money 
being  payable  by  instalments,  and  after 
the  nayment  of  the  first  instalment, 
failed  in  the  payment  of  any  of  the 
others,  but  remained  in  possession  for 
many  years,  until  the  lessor  of  the  plain- 
tiff offered  to  give  him  a  deed  on  cer- 
tain terms,  which  were  not  complied 
widi,  and  told  him  he  might  remain  in 
possession  for  the  summer  if  he  would 
leave  the  land  in  the  autumn,  which 
die  defendant  refused :  Held,  that  the 
jury  having  ibund  that  the  lessor  of  the 
plaintiff  had  at  this  time  determined 
the  holding  at  will,  the  defendant  was 
not  entitled  to  a  demand  of  possession. 
Doe  dem.  Stodders  v.  IVotter,  i.  U. 
C.  fi,  310. 

Agreement  to  give  tip  possession — 
Action.}— 23.  Where  the  defendant 
bad  gone  into  poasenion  of  land  under 


a  demise  for  four  years,  which  waa 
void  under  the  Statute  of  Frauds,  and 
before  the  expiration  of  the  first  year, 
the  lessor  of  the  plaintiff  told  him  that 
he  should  want  the  land  in  the  springi 
and  the  defendant  agreed  to  give  it  up 
then :  Held,  that  under  these  circum- 
stances, there  was  no  necessity  for 
proving  a  formal  notice  to  quiL  Doe 
dem,  Inpide  v.  Merrxtt,  ii.  U.  C*  R. 
410. 

Vendor  continuing  in  possession 
after  sale.'] — 24.  The  mere  fact  of  a 
vendor  continuing  in  possession  of  land, 
without  more  being  shewn,  does  not 
entitle  him  to  a  demand  of  possession 
before  bringing  ejectment.  Doe  dem* 
Riduxrdson  v.  Dafoe,  iv.  U.C.S.  4S4. 

Agreement  to  purchase — Default — 
Action  against  defaulter's  assignee,} 
— 25.  A.  contracts  to  sell  to  B.  cer. 
tain  land  for  a  sum  of  money,  to  be  paid 
by  annual  instalments,  and  the  defen- 
dant went  into  possession  under  B., 
upon  some  understanding  or  condition, 
not  explained  at  the  trial— default  was 
made  in  the  payments  to  A. :  JEfeldf 
that  A.  could  bring  ejectment  against 
the  defendant  without  notice  or  de- 
mand of  possessioa.  Doe  dem.  PhilU 
potts  et  al.  V.  Crouch  et  al.,  ▼.  U.  G. 
R.  453. 

SuMecue  by  government  lessee — 
Action  by  suchlessee  after  grant  to  him, 
in  fee.'] — ^26.  A.  had  a  lease  from  the 
government  of  a  clergy  reserve  for 
twenty-one  years,  ending  in  1837. — 
A.  sub-let  to  B.— In  1843,  after  the 
term  had  expired,  A.  obtained  a  patent 
in  fee  from  the  Crown  and  finding  B. 
still  in  possession,  he  brought  an  action 
of  ejectment  against  him :  Held,  that 
under  these  facts,  A.  was  not  entitled 
to  notice  to  quit,  or  demand  of  posses- 
sion. Doe  dem.  Wismer  v.  HearTtes^ 
vi.U.C.R.193. 

Disclaimer  by  tenant — Effect  on 
his  tenancy.] — 27,  The  effect  of  a 
disclaimer  by  a  tenant  of  his  landlord's 
title,  18  at  once  to  put  an  end  to  an  ex- 
isting tenancy,  and  ejectment  may  be 
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maintained  without  a  notice  to  quit, 
and  without  waiting  until  the  period 
when  the  tenancy  will  expire.  Doe 
dem,  Claus  v.  Stewart^  u  U.  G.  B. 
512. 


11.  Declaration,  Notice  to  Ap- 
PEARy  AND  Rule  for  Judgment. 

See  Amendment,  II.  3,8, 17, 18, 19, 
20.~Pr£SBtterian  Church,6alt. 
Religious  Societies,  3. 

Tenants  in  common — Joint  de- 
mse.]— 1.  A  joint  demise  by  tenants 
in  common  in  a  declaration  in  eject- 
ment, cannot  be  supported.  Doedem, 
McNab  €t  al,  v.  Setker,  Mich.  Term, 
7  Wm.  IV. ;  Doe  dem,  Shuter  et  al, 
V.  Carter^  Hil.  Term,  2  Vic. 

[See  further,  AhendmznTi  U.  17, 18.] 

Joint  tena?its  may  sever. "l — 2 ,  Joint 
tenants  in  bringing  ejectment  may  sever 
in  their  demise.  Doe  dem.  Bartmck 
et  al.  V.  Clement,  vii.  CJ.  C.  R.  549. 

Rule  for  Judgment  J\ — 3 .  Where 
the  rule  for  judgment  against  the  casual 
ejector,  was  moved  in  the  second 
term  after  service  of  the  declaration,  a 
rule  nisi  returnable  eight  days  after 
the  service  of  the  rule  on  the  tenant, 
was  granted  for  the  tenant  to  appear, 
or  otherwise  judgment.  Goodtitle 
dem.  Garten  v.  22^,  Mich.  Term,  1 
Vic,  and  Doe  dem.  Bond  v.  Roe,  Hil. 
Term,  1  Vic. 

[Where  the  declaration  was  intitoled  in  the 
Common  Pleasi  but  the  notice  in  the  Queen's 
Bendi,  the  Court,  on  objection  being  taken, 
refus^  to  make  absolute  a  rule  for  judgment, 
and  ordered  the  defendant  to  enter  an  appear- 
ance. Ikte  dem.  KnowUt  v.  Boe,  ziL  M.  & 
W.  569.] 

Several  demises — Rtile.'] — 4.  Where 
there  are  several  demises  laid  in  the 
declaration,  the  rule  for  judgment 
against  the  casual  ejector  should  be 
intituled  *^  Doe,  on  the  several  demises 
of,  &c."  But  it  is  not  necessary  to 
mention  all  the  demises ;  it  is  sufficient 
to  state  *'  on  the  several  demises  of  A. 
B.  and  others."  Doe  dem.  McDon- 
ald et  al.  V.  Roe,  Hil.  Term,  2  Vic, 


and  Doe  dem.  Street  et  al,  v.  Ray, 
Mich.  Term,  2  Vic. 

General  description  in  dedaration.'] 
— 5.  Where  the  plaintiff  declared  gen- 
erally, stating  neither  the  concesaiQn 
nor  lot,  and  the  defendant  defended 
for  lot  23,  and  at  the  trial  the  plaintiff 
proved  tide  to  lot  22,  which  in  the 
description  appeared  to  include  lot  23^: 
Heldy  that  the  plaintiff  was  entitled  to 
a  general  judgment,  and  that  he  must 
take  possession  of  the  right  land  at  his 
peril.  Doe  dem.  Ou?en  v.  Curtis, 
Mich,  Term,  4  Vic. 

Plaintiff^ s right  to  damages^  uken 
term  laid  in  declaration  eocpired.'] — 6. 
When  the  term  in  a  declaration  in 
ejectment  has  expired,  the  plaintiff  is 
entitled  to  recover  nominal  damages 
and  his  costs,  although  he  cannot  re- 
cover possession.  Doe  dem.  Lick  v. 
Attsmxin,  Hil.  Term,  6  Vic. 

Notice  to  appear — Amendment.^ — 
7.  Where  in  a  country  cause  the  ten- 
ant was  called  upon  in  the  notice  from 
the  casual  ejector  to  appear  within  the 
first  four  days  of  term,  and  he  obtain- 
ed a  rule  nisi  to  set  aside  service  of 
the  declaration  for  irregularity  on  that 

ground ^the   lessor  of  the  plaintiff 

had  leave  to  amend  the  notice  by  mak- 
ing it  to  appear  of  term  generally,  or 
within  four  days  thereafter,  on  payment 
of  costs.  Ihe  dem.  Kemp  v.  Roe, 
Mich.  Term,  6  Vic,  P.  C,  Jones,  J. 

Misn/omer Amendment^ 8. 

Where  the  notice  to  appear  in  a  de. 
claration  in  ejectment  was  addressed 
to  the  tenant  by  the  christian  name  of 
Jam£s  instead  of  Williamy  an  amend- 
ment in  the  notice  was  allowed.  Doe 
dem.  Crumhack  v.  Roe,  i.  U.  C.  R. 
518. 

[See  div.  m.  10  infra.] 

Demise  by  guardian.^ — 9.  Aguar. 
dian  appointed  by  the  Vice  Chancellor 
upon  the  petition  of  an  infant,  cannot 
make  a  demise  for  the  purpose  of  try- 
ing the  tide  to  the  infant's  land  in  eject- 
inent.    The  demise  should  be  by  the 
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infknt.  Doe  dem.  Marianne  ▼•  Alex- 
ander,  i.  U.  C.  R.  120. 

Deelaratum — Certainty  (fdescrip- 
dm  if  land,'] — 10.  Where  the  de- 
dantion  in  an  action  of  ejectment  de* 
fligaates  the  propertj  sought  to  be 
recovered  by  the  lot  and  conceasion  of 
a  townskipy  without  mentioning  the 
quality  or  description  of  land,  the  de- 
claration is  sufficiently  certain  Doe  dem. 
(yReiUy  v.  Pi6ae,  i.  U.  C.  R.  282. 

[See  AiczirsKBNTi  TI.  3.] 

Fee  in  wife — HusbanSPs  demise^ 
11.  Though  the  wife  own  the  fee,  the 
hosband  may  sustain  ejectment  on  his 
own  demise  alone ;  but  on  such  a  de- 
mise, the  lessor  of  the  plaintiff  must 
prove  his  marriage.  Doe  dem,  Peter- 
iony.  Crank,  v.  U.  G.  R.  ld6. 

[See  HuiaAXD  and  Wxfk,  6.] 

III.  Service. 
See  Attornst,  11(1),  6. — ^Ejsct- 

MBNT,  Vni,  5. 

By  tekom  to  be  madeJ] — 1.  A  de- 
claration In  ejectment  cannot  be  served 
hf  the  lessor  of  the  plaintiff.  Doe  dem, 
Armstrong  v.  Roe,  Tiin.  Term,  5^6 
Wm.  IV. 

On  person  living  in  terumt^s  house,'] 
—2.  Service  of  a  declaration  in  eject, 
ment  on  a  person  living  in  the  tenant's 
bouse,  is  not  sufficient,  without  shewing 
that  it  came  to  the  tenant's  knowledge. 
Doe  dem.  Smith  v.  Roe,  Trin.  Term, 
6&7Wm.  IV. 

On  any  other  person  other  than  ten- 
ont  or  uife,] — 3.  Service  of  a  decla- 
ration in  ejectment  upon  any  person 
but  the  tenant  or  his  wife  is  insuffi- 
cient, unless  it  can  be  shewn  that  the 
declaration  came  to  the  tenant's  know- 
led^  before  the  first  day  of  the  term. 
T>oe  dem.  Qray  v.  Roe,  Hil.  Term,  7 
Wm.  IV. 

[See  a  furdier  ease,  11  infra;  Also,  Doe 
ie«.X«niilcfiortei»y.  JIoe,iL  M.&W.374, 
and  Dot  dm.  Read  ▼.  iZoe,  i  M.  &  W.  633.] 

Affidavit,] — 4^.  The  usual  rule  for 
jadgment  against  the  casual  ejector 


was  granted  on  an  affidavit  stating  that 
the  deponent,  who  served  tlie  declara* 
tion,  read  part  of  the  notice  to  the  ten- 
ant and  explained  the  meaning  of  it^ 
and  that  the  tenant  seemed  to  under- 
stand it.  Doe  dem,  McFarlane  v. 
Roe,  Hil.  Term,  7  Wm.  IV. 

On  one  of  several  tenants  in  com^ 
man,] — 5.  Service  upon  one  of  seve- 
ral tenants  in  common  in  possession  of 
the  same  parcel  of  land,  is  sufficient. 
Doe  dem.  Damson  v.  Roe,  Tay.  U.  C. 
R.  676. 

[Seediv.  Vm.  5infra.] 

Affida/oit.]'-^.  Where  the  affidavit 
of  service  of  the  declaration  stated  a 
service  on  the  tenant  in  possession  of 
part  of  the  premises,  a  rule  for  judg- 
ment against  the  casual  ejector  was 
granted  as  to  such  part.  Doe  dem, 
Davidson  v.  Roe,  Mich.  Term,  1  Vic. 

Affidavit,] — ^7.  Service  of  the  de- 
claration in  ejectment  on  a  person  who 
is  stated  in  the  affidavit  to  have  admitp- 
ted  himself  to  be  tenant  in  possession, 
is  not  sufficient ;  he  must  be  sworn  to 
be  tenant  in  possession.  Doe  dem, 
Dunn  V.  Roe,  Easter  Term,  2  Vic. 

Affidavit,] — 8.  An  affidavit  of  the 
service  of  a  declaration  in  ejectment 
on  a  person  who  represented  herself 
to  be  the  wife  of  the  tenant  is  insuffi- 
cient,  unless,  it  sti^te  the  deponent's 
belief  that  she  is  so.  Doe  dem,  Sanr 
dersony.  Roe, Trin.  Term,  2  &  3  Vic. 

Affidavit-Before  whom  to  he  sioom^ 
— 9.  An  affidavit  of  the  service  of  a 
declaration  in  ejectment,  cannot  be 
sworn  before  the  attorney  in  the  cause. 
Doe  dem.  Walker  v.  Bjoe,  Trin.  TenUi 
2  &  3  Vic. 

Alteration  made  in  declaration  toith 
tenant^s  knowledge.] — 10.  Where  the 
notice  to  ajppear  was  for  a  wrong  term, 
and  it  was  struck  out  and  the  right  term 
inserted  in  pencil,  and  the  alteration 
pointed  out  to  the  tenant  at  the  time 
of  service-— the  Court  refused  to  set 
aside  the  service  for  irregularity.  Doe 
dem.  Mills  v.  Roe^  Hil.  Term,  4  Vic, 
P.  C.  Jonesj  J. 
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On  son  of  tenant,'] — 11.  The  ser- 
viee  of  a  declaration  in  ejectment  on 
the  son  of  the  tenant  upon  the  premises 
will  not  be  allowed,  unless  it  can  be 
shewn  by  affidavit  that  before  the  first 
day  of  the  term  the  tenant  had  know- 
ledge of  such  service.  Doedem.  Hun- 
ter et  al.  V.  Roey  iii.  U.  C.  R.  127. 

Affidavit.']— 12.  The  affidavit  of 
service  of  a  declaration  in  ejectment, 
and  notice  upon  the  tenant  must  shew 
the  time  when  the  declaration  Sec, 
was  served.  Doe  dem,  Sherwood  v. 
Roe,  y.  U.  C.  R.  319. 

Contradictory   affidavits.] 13. 

Where  it  was  sworn  that  the  declara- 
tion in  ejectment  was  served  upon  the 
tenant  in  possession — the  Court  re- 
fused to  set  it  aside  upon  an  affidavit 
stating  it  to  have  been  served  upon  a 
stranger  or  servant  upon  the  premises. 
Doe  dem.  Dunlop  v.  Roe,  Tay.  U.  C. 
R.  480. 


IV.  Consent  Rule* 

(1),  Consent  nde  generally. 

See  divs.  V.  2 ;  VI.  6. 

Declaration  specifying  lot — Con- 
sent rule  general,] — 1.  The  plain- 
tiff set  forth  the  particular  lot  he  went 
for  in  his  declaration,  and  the  defen- 
dants entered  into  a  general  consent 
rule,  not  specifying  the  premises  par- 
ticularly ;  the  plaintifiT,  afler  passing  the 
record  on  this  rule,  entered  judgment 
by  default,  treating  the  consent  rule  as 
a  nullity,  and  the  Court  set  the  judg- 
ment aside  as  irregular,  and  held  the 
defendants'  affidavit  intituled  as  under 
ihe  consent  rule  correct.  Doe  dem, 
Thompson  v.  Putnam  et  al,y  iii.  0. 
S.  312. 

Confessing  possession  of  premises.] 
— 2,  Where  the  lessor  of  the  plaintiff 
claimed  the  land  in  question  as  part  of 
one  lot,  and  the  tenant  claimed  it  as 
part  of  another  lot,  the  tenant  was 
allowed  to  enter  into  the  consent  rule, 
without  confessing  possession  of  the 


premises  in  the  declaration.   Doe  dem, 
Candida  Company  v*  Roe,  ii«  O.  S. 

209. 

3.  Where  the  lessor  of  the  plaintiff 
and  the  tenant  each  claimed  the  land 
in  dispute  as  part  of  a  different  lot — 
the  Court  refused  to  allow  the  defen- 
dant to  enter  into  the  consent  rule 
without  confessing  possession,  but  di* 
rected  him  to  defend,  setting  out  the 
premises  in  the  consent  rule  according 
to  his  description,  and  stating  them  to 
be  the  same  premises  which  were 
claimed  by  the  plaintiff  in  the  declara* 
tion.  Doe  dem.  Ross  v.  Roe,  Mich. 
Term,  1  Vic 

[See  case  5,  infra  ] 

Intituling  of  proceedings  prior  to,] 
—4.  In  ejectment,  all  the  proceedingp 
prior  to  entering  into  the  consent  rule 
must  be  intituled  in  the  same  cause 
against  the  casual  ejector.  Doe  dem. 
Sutton  v.  Ball,  i.  U.  C.  R.  279. 

Description  of  prendses.]-^.  Where 
the  plaintiff  in  ejectment  declared  for 
lot  1 1  in  the  4th  concession  of  Sydney, 
and  the  defendant  defended  for  lot  12 
in  the  same  concession,  stating  it  in  his 
consent  rule  to  be  the  same  premises 
mentioned  in  the  declaration,  and  the 
plaintiff,  treating  it  as  a  nullity,  signed 
judgment  against  the  casual  ejector — 
the  Court  held  the  consent  rule  good, 
and  set  aside  the  judgment  for  irregu- 
larity. Doe  dem,  Gilldson  v.  Shoreyy 
i.  U.  C.  R.  341. 

Amendment  aZ  Nisi  Prius.] — 6. 
A  judge  at  Nisi  Prius  has  no  power  to 
amend  a  consent  rule  in  ejectment. 
Doe  dem.  McQueen  v.  VooAurghj  i. 
U.  C.  R.  349. 

Amendment  by  defendant  after 
verdict  against  him,.] — 1.  Where  it 
tiims  out  that  the  defendant  frt>m  inad- 
vertence, has  admitted  himself  in  the 
consent  rule  to  be  in  possession  of 
some  of  the  land  to  which  the  lessor 
of  the  plaintiff  is  clearly  entided,  and 
so  has  had  a  verdict  pass  against  him, 
the  Court  will  grant  a  new  trial  on 
payment  of  costs,  with  leave  to  amend 
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the  consent  rule.    Doe  dem.  Sheldon 
V.  Ramsay  et  al^  vii.  U.  C.  R.  446. 


(2),  Attachment  for  non-payment  of 

costs* 

See  dW.  VL  2. 

Execution  against  nominal  plain- 
tiff not  necessary  before  cOtachment 
against  lessor. "j — 1 .  It  is  not  necessary 
thai  a  fieri  Ikcias  or  capias  ad  satisfa- 
ciendum should  issue  against  the  nomi- 
ml  plaintiff*  in  ejectment  on  a  judg- 
meat  for  the  defendant,  before  an  at- 
tachment against  the  lessor  of  the 
plaintiff  for  non-payment  of  costs  under 
the  consent  rule.  Doe  dem.  Impey 
V.  Gray,  Hil.  Term,  4  Tic,  P.  C. 
Jones,  J. 

Atto/dimentf  although  imprison- 
ment for  debt  abolished.'] — 2.  Not- 
withstuiding  the  act  abolishing  impris- 
onment for  debt,  an  attachment  may 
8ti]]  issue  for  non-payment  of  costs  in 
ejectment  under  the  consent  nile.  Doe 
itm.  Dunmer  v.  Benton,  i.  U.  C.  R. 
157. 

Granied  against  one  of  several 
lasors."] — 3.  An  attachment  for  non. 
payment  of  costs  under  the  consent 
nile  in  ejectment  on  the  demise  of 
Kf  eral  lessors,  was  granted  against  one 
of  them,  without  any  proof  of  demand 
or  service  upon  the  others.  Doe  Cvr 
Uttetal.Y.  McLeod,  i.  U.  C.  R.  394. 

Attadvment  not  an  execution  under 
5Trf«.IV.o^3.] — *.  An  attachment 
for  non-payment  of  costs  pursuant  to 
the  consent  rule  in  ejectment  is  not  a 
writ  of  execution,  and  a  party  *  taken 
under  it  is  not  entitled  to  be  discharged 
from  custody  as  having  been  illegally 
vrested  under  5  Wm.  IV.  ch.  3,  sec. 
2,  which  abolishes  writs  of  execution 
iaoed  on  a  judgment  entered  for  costs 
only.  Regina  v.  Kelly,  Trin.  Term, 
*  4  5  Vic,  P.  C.  Macaulay,  J. 

5.  A  defendant  in  custody  on  an 
ttttchment  for  non-payment  of  costs 
is  not  entitled  to  his  dischai^e  under  5 
Wm.  IV.  ch.  3|  sec.  "2,  in  the  same 


manner  as  if  he  were  in  custody  in 
execution  for  costs.  Wilson  v.  Dil- 
lingham,  Easter  Term,  7  Vic. 

Ejectment  by  parties  as  a  corpora- 
tion when  rvot  oiic — Nonsuit — Costs^ 
— 6.  Where  the  lessors  brought  eject- 
ment in  a  corporate  name,  to  which 
they  were  not  entitled,  and  so  entered 
into  thia  consent  rule  and  were  non- 
suited at  the  trial :  Held,  that  an  at- 
tachment could  not  issue  against  them 
for  non-payment  of  costs  demanded  of 
them  individually.  Doe  dem.  Metho- 
dist Trustees  v.  Caarwiny  Easter  Term, 
3  Vic. 


V.  Setting  aside  Proceedings. 

See  Judge  (in  Chambers),  1. — New 
Trial,  X.  13. 

Second  ejectment — Disobedience  to 
order  for  stay  of  proceedings  till  costs 
of  first  paid— -Setting  aside  proceed- 
ings— Affidavit^ — 1.  In  a  second 
ejectment  for  the  same  premises,  be- 
tween the  same  parties,  proceedings 
were  stayed  for  npn-payment  of  the 
costs  of  the  first.  The  plaintiff*  pro- 
ceeded, notwithstanding,  and  was  non- 
suited for  the  not  confessing  lease,  entry 
and  ouster.  The  affidavit  on  which 
the  defendant  moved  to  set  aside  the 
proceedings  was  so  worded  as  to  be 
evidently  made  in  the  first  cause,  but 
the  Court  overruled  this  exception  and 
set  aside  the  proceedings.  Ikie  dem. 
Lake  v.  Davis,  iii.  0.  S.  311. 

NoTisuit  set  aside,  consent  rule  be' 
ing  irregular.'] — 2.  A  nonsuit  for  not 
confessing  lease,  entry  and  ouster,  and 
judgment  and  execution  thereon,  vras 
set  aside  on  payment  of  costs,  on  a£Ei- 
davits  shewing  that  a  common  consent 
rule  had  inadvertently  been  entered 
into  by  the  defendant  when  the  cir- 
cumstances of  the  case  required  a 
special  one,  and  the  defendant  could 
not  have  made  his  defence  on  the  con- 
sent rule  filed.  Doe  dem.  Lasher  v. 
Edgar,  Mich.  Term,  6  Wm.  IV. 

Vacant  possession — Judgment  set 
aside  on  affidavits  of  premises   not 
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being  vaoant,"] — 3.  In  ejectment  on  a 
vacant  possession  afler  the  usnal  rule 
had  been  obtained  by  the  plaintiff,  the 
Court  set  the  pn)ceeding8  aside  on  affi- 
davits stating  that  there  was  a  house 
on  the  premises  with  several  articles 
of  furniture  in  it,  and  that  the  tenant 
lived  near,  on  condition  that  the  appli- 
cant who  claimed  the  title  as  landlord, 
should  appear  and  defend.  Popplewdl 
dem.  Capreol  v.  AiboU,  Hil.  Term,  6 
Wm.  IV. 

Several  demises — Affidcmt  to  set 
aside  proceedings.^ — 4«.  In  an  eject- 
ment on  the  several  demises  of  the 
lessor  in  different  representative  char- 
acters, and  also  in  his  individual  right, 
an  affidavit  to  set  aside  proceedings 
intituled  in  the  demises  of  his  repre- 
sentative character  alone,  was  held 
insufficient.  Doe  dem.  Street  et  al.  v. 
Roy,  Easter  Term,  3  Vic. 

Judgment  against  casual  ejector — 

Lapse  cf  timeJ] — 5.  Where  a  tenant 

moved  to  set  aside  a  judgment  against 

the  casual  ejector  on  the  ground  of 

collusion  between  the  lessor  of  the 

plaintiff  and  the  tenant's  wife,  in  the 

accepting  service  of  the  declaration — 

the  Court  refused  to  interfere,  more 

than  a  year  having  elapsed  since  the 

execution  of  the  writ  of  possession. 

Doe  dem.  Gray  v.  Roe^  Hil.  Term, 

4  Vic,  P.  C.  Jones,  J. 

[See  case  10  infra,  alto  Jvdob  (im  Cham- 
bzm),  1.] 

Possession  contested  on  affidavits.'] 
— 6.  The  fact  of  the  tenancy  in  an 
action  of  ejectment  cannot  be  contest- 
ed by  affidavits,  on  a  motion  to  set  aside 
the  service  of  the  declaration  and  no 
tice.  Semble:  That  all  the  tenant  can 
do  is  to  ask  the  Court  to  excuse  him 
from  confessing  possession,  and  to  re- 

r9  the  plaintiff  to  prove  it.    Doe 
.  Yancdtt  et  al.  v.  Roe,  v.  U.  C. 
B.  272. 

Nonsuit  for  not  confessing  lease, 
entry,andouster — Refusal  tosetaside, 
on  die  merits,  ^.] — 7.  Where  a  de- 
fendant in  ejectment,  relying   upon 


some  supposed  irregularity,  did  not  ap- 
pear at  the  trial,  and  the  plaintiff  was 
nonsuited  for  want  of  confession  of 
lease,  entry,  and  ouster  by  the  defen- 
dant, and  the  point  of  aDeged  irregu- 
larity was  afterwards  decided  against 
the  defendant, — ^the  Court  refused  to 
set  ande  the  nonsuit,  and  let  him  in  to 
a  trial  on  payment  of  costs,  although 
he  swore  to  the  merits.  Doe  dem* 
Leonard  v.  Myers,  u  U.  C.  R.  299. 

Nonsuit — Setting  aside  for  non-^ 
compliance  vdth  judge^s  order.'] — 8. 
Where  in  ejectment  by  a  mortgagee 
against  the  mortgagor,  a  judge's  or- 
der was  obtained  in  vacation,  staying 
proceedings  in  the  cause  until  the  first 
day  of  the  following  term,  and  the  at- 
torney of  the  lessor  of  the  plaintiff 
proceeded  to  the  trial  of  the  cause 
notwithstanding  the  order,  conceiving 
the  judge  had  no  power  to  make  it, 
and  the  plaintiff  was  nonsuited  at  the 
trial  because  the  defendant  refused  to 
confess  lease,  entry,  and  ouster, — ^the 
Court  set  aside  the  nonsuit  for  irregu- 
larity, with  costs.  Doe  dem.  Ferguson 
V.  McCarthy,  ii.  U.  C.  K.  141. 

Judgment  against  casual  (jector 
set  aside  for  collusion.] — 9.  Where 
judgment  is  obtained  against  the  casual 
ejector  in  consequence  of  the  tenant 
in  possession  having  neglected  to  give 
notice  to  his  landloid — ^6  Court  will 
set  the  judgment  and  writ  of  posses- 
sion aside,  and  compel  the  tenant  to 
pay  costs.  Doe  dem.  Robertson  r. 
Metcalf,  Tay.  U.  C.  R.  518. 

[See  case  11,  infra.] 

10.  Where  the  tenant  in  possession  is 
shewn  to  have  been  acting  in  collusion 
with  the  lessor  of  the  plaintiff  in  an 
action  of  ejectment,  the  Court  will 
set  aside  the  judgment  against  the 
casual  ejector.  Doe  dem.  Henderson 
V.  Roe,  iv.  U.  C.  fi.  366. 

Costs  on  setting  aside.] — 11.  The 
Court,  though  they  will  set  aside  the 
judgment,  will  not  order  the  tenant  in 
possession  to  pay  the  costs,  but  will 
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leave  the  landlord  to  hia/emedj  under 
the  ftatute  11  Geo.  II.    lb. 


YL  Staying  Proceedings  till  Costs 
OP  FORMER  Ejectment  paid. 

See  div.  V.  1. 

When  a^ppliaUion  to  be  madeJ\ — 1 . 
Where  a  party  fails  in  his  first  action 
of  ejectment  and  then  brings  a  second, 
the  defendant  cannot  apply  for  pay- 
ment of  costs  of  the  first  ejectment 
tni  he  has  entered  an  appearance. 
Doe  dem.  FlaTiders  et  al,  v.  Roef  iii. 
U.  C.  R.  127. 

Rule  refused,  lessor  of  the  plaintiff 
hdng  attached.'] — 2.  Where  the  les- 
sor of  the  plaintifi*  had  been  attached 
and  was  on  the  limits  for  non-payment 
of  the  costs  of  a  former  ejectment 
brought  by  him  for  the  same  premises, 
a  rule  to  stay  proceedings  in  the  second 
action  until  the  costs  of  the  former  one 
were  paid  was  refused.  Doe  dem. 
Stewart  ▼.  Roe^  Mich;  Term,  1  Vic. 

Second  ejectment  between  same 
parties — Rule  punted.'] — 3.  In  a 
second  ejectment  for  the  same  premi- 
ses between  the  same  parties,  pro- 
ceedings were  stayed  for  non-payment 
of  the  costs  of  the  first.  JDoe  dem. 
Lake  V.  Davis,  iii.  O.  S.  311. 

4.  Proceedings  will  be  stayed  in 
ejectment  until  the  costs  of  a  former 
ejectment  against  the  lessor  for  the 
same  premises  be  paid.  Doe  dem. 
Hussey  y.  Roe,  Easter  Term,  3  Vic. 

Seamd  action  by  heir,  first  being 
by  ancestor.'] — 5.  In  an  action  of 
ejectment  by  an  heir,  the  Court  refus- 
ed to  stay  proceedings  until  the  costs 
of  a  former  action,  brought  for  the  same 
premises  by  the  ancestor,  had  been 
paid,  the  ancestor  having  died  before 
toy  legal  determination  of  that  suit. 
Ikedem.  McKay  v.  RoCfMich.  Term, 
5  Vic,  P.  C.  Jones,  J. 

Rule  granted,  although  plaintiff 
wt  jcined  in  the  consent  rule.] — 6. 
Where  in  ejectment  the  defendant  ap- 
peals and  enters  into  the  usual  consent 


rule,  and  obtains  an  order  to  stay  pro- 
ceedings until  security  for  costs  be 
given,  and  the  lessor  of  the  plaintiff 
subsequently  serves  new  declarations, 
such  subsequent  proceedings  will  be 
stayed  until  the  costs  in  the  former 
suit  be  paid,  even  though  the  plaintiff 
had  not  joined  in  the  consent  rule. 
Doe  dem.  Anderson  v.  Anderson,  u 
U.  C.  R.  275. 


VII.  Judgment. 

See  div.  V.  3,  5,  9,  10. — Judgment, 

16, 17. 


VIII.  Other  Matters. 

See  Alien,  5. — Arbitration  and 
Award,  IV(3),  5,  9. — Binbrook 
(Township  of). — Crown  Grant, 
16.— Evidence,  II.  4, 7  5  VII.  1. — 
Heir,  2,  3. — Husband  and  Wife, 
6. — Infant,  4. — Lease,  I.  6. — 
Mortgage,  passim. — ^Nonsuit,  20. 
Onus  Probandi,  6. — Record,  7. — 
Rector. — Survey,  2, 3. — Taxes, 
3,4,6, 12. — Tenancy  in  Common, 

2.— Title,  11,  12,  13,  14,  15 

WrrNESs,  22, 25,  26. 

Right  of  party  entitled  to  possession 
to  maintain,  against  party  having 
the  legal  title.] — 1.  A.  is  let  into  pos- 
session of  land  by  B.,  upon  an  agree- 
ment to  purchase,  with  the  understand- 
ing that  he  is  to  remain  in  possession 
until  he  makes  default  in  the  payment 
of  his  instalments.  A.  aflerwards, 
without  making  any  default,  lets  B. 
into  possession,  upon  an  express  con- 
dition however,  that  he  (B.)  is  to  re- 
store to  him  (A.)  the  possession  if  a 
certain  state  of  things  should  occur. 
The  event  upon  which  A.  is  to  regain 
possession  under  this  agreement  hap- 
pens, B.  nevertheless  retains  the  pos- 
session, and  A.  brings  his  ejectment: 
Held,  that  under  these  facts,  A.  being 
entitled  to  the  possession,  could  main- 
tain his  ejectment  against  B.,  though 
he  had  the  legal  titie.  Doe  dem. 
Barker  etal.  v.  Crosby,  vii.  U.  C.  R. 
202. 
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Crown  lease — Assignment  thereof 
— Notice  to  produce — Secondary  evi- 
dence of  assignment — Ejectment  by 
9heriff'*8  vendee,'] — 2.  Where  A.  de- 
fended as  landlord  in  ejectment  against 
a  purchaser  at  sheriff's  sale  of  an  un- 
expired Crown  lease,  sold  as  belong- 
ing to  B.  by  assignment :  Held,  that 
after  proof  of  an  exemplification  of 
the  lease,  the  judgment,  fieri  facias, 
and  sheriff's  deed,  a  notice  to  produce 
the  original  lease  and  assignment,  with- 
out specifying  particulars  or  shewing 
them  to  have  been  in  A.'s  possession, 
was  sufficient  to  let  in  secondary  evi- 
dence of  the  assignment  to  B.,  and 
that  as  A.  shewed  no  title,  nor  that  he 
had  ever  been  in  possession,  the  same 
presumptions  should  be  made  in  favor 
of  the  purchaser  as  if  he  had  been 
left  to  contend  with  the  debtor  himself. 
Doe  dent.  McGuire  v.  Dennis,  ii.  0. 
S.  589. 

Crouni  lease — Evidence  of  assign- 
ment  when  not  in  v;riting^ — 3.  A 
lessee  of  the  Crown  verbally  assigned 
hiB  lease  to  B.,  who  paid  him  for  it  and 
went  into  possession  of  the  land  men- 
tioned in  the  lease,  and  after  some 
years  died  in  possession,  having  receiv- 
ed the  original  lease  from  A.  A.  af- 
terwards died,  and  the  lessor  of  the 
plaintiff,  his  administrator,  brought  an 
action  of  ejectment  against  the  defen- 
dant, B.'s  administrator.  At  the  trial 
the  lessor  of  the  plaintiff  put  in  an  ex- 
emplification of  the  original  lease,  and 
letters  of  administration,  and  the  de- 
fendant having  proved  as  above,  and 
that  after  B.'s  death  the  lease  and 
other  papers  had  been  taken  out  of 
B.'s  trunk,  and  the  lessor  of  the  plain- 
tiff had  since  stated  it  was  in  his  pos- 
session, and  proof  of  notice  to  pro- 
duce the  lease,  (which  was  not  done), 
and  the  lessor  of  the  plaintiff  produced 
it  after  the  defendant's  case  cloi^d,  and 
the  jury  found  for  the  defendant: 
Hdd,  on  motion  for  a  new  trial,  the 
jury  were  justified  in  presuming  legal 
assignment  of  the  lease  under  the  cir- 


cumstances. Doe  dem.  Murphy  et  al. 
V.  MulhollaTidy  ii.  O.  S.  115. 

[See  a  case  of  ejectment  brought  on  an  a*- 
signment  not  under  seal,  7  infra.] 

Attacliment  against  tenant  for  re- 
sitmi?ig possrssion."] — if.  In  ejectment 
an  attachment  was  refused  against  the 
original  tenant,  who  resumed  posses- 
sion  more  than  a  year  after  execution 
executed.  Doe  dem.  Myers  v.  Roe, 
Trin.  Term,  3  &  4  Vic. 

Action  against  several  tenants  of 
different  apartments  in  one  house.]-- 
5.  Where  several  tenants  occupied 
different  apartments  in  one  house,  as 
several  tenements:  Held,  that  the 
single  action  of  ejectment  might  be 
brought  for  the  recovery  of  the  pre- 
mises, serving  each  tenant  with  a  copy 
and  notice.  Doe  dem.  Bell  v.  lioe, 
iii.  0.  S.  64.. 

Fraud  by  an  administrator  on  his 
intestate^ s  ve7idee.]—S.  Where  A. 
having  only  a  bond  for  a  deed,  and  not 
having  paid  all  the  purchase  money, 
made  a  conveyance  in  fee  to  B.  and 
died,  and  B.  went  into  possession  of 
the  land  and  continued  in  possession 
for  several  years,  when  A.'s  adminis- 
trator obtained  a  conveyance  in  fee  to 
himself  from  the  person  who  had 
given  A.  the  bond :  Held,  that  the  ad- 
ministrator by  making  use  of  the  deed 
was  guilty  of  a  fraud,  and  that  his  tide 
under  it  could  not  prevail  against  B. 
Doe  dem.  Dobie  v.  Vanderlipy  Easter 
Term,  6  Wm.  IV. 

Wlten  ejectment  maintainable  on 
a  parol  assig7im4fnt.] — 7.  Ejectment 
cannot  be  maintained  on  a  written  as- 
signment not  under  seal  of  all  the  ten- 
ant's right  title  and  interest  in  the 
premises,  it  not  being  shewn  that  he 
had  any,  or  if  so,  what  his  interest  was. 
Doe  dem.  Pringle  v.  Hodgson,  Easter 
Term,  3  Vic. 

Several  independent  defences^ — 8. 
Where  the  lessor  of  the  plaintiff  en- 
deavors at  the  trial  to  establish  his  tide 
as  devisee,  and  fails  in  ihsX,  he  is  not 
thereby  precluded  from  insisting  on  his 
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light  as  heir-at-law/ or  as  a  purchaser 
from  the  person  last  seized  in  posses- 
sion. JDoedem,Htissey  V.Gray,  Mich, 
Teraiy  6  Vic. 

Sufficiency  of  evidence  to  require 
the  production  of  an  agreement  Jj — 9. 
Where  in  ejectment  against  a  person 
let  into  possession  of  land,  a  witness 
stated  he  had  seen  a  written  agreement 
about  the  land  between  the  parties, 
but  it  was  not  shewn  in  whose  custody 
it  was  or  what  its  terms  were,  and  it 
was  proved  the  defendant  had  written 
a  letter  to  the  plaintiff's  agent,  stating 
that  he  was  to  give  up  the  premises  on 
a  certain  day — it  was  held  that  the 
lessor  of  the  plaintiff  could  not  be  re- 
quired to  produce  the  agreement,  as  it 
was  not  sufficiently  shewn  to  be  in  his 
custody  or  power.  Doe  dem,  Michell 
V.  McLeody  Mich.  Term,  7  Vic. 

Conveyance  by  husband,  street  to 
corvMtions — Ejectment  by  wife  after 
husband's  decease.]— 10.  Where  a 
father  had  conveyed  a  house  and  pre- 
mises to  his  son  in  fee,  aYid  the  son 
afterwards  made  a  lease  to  his  father 
and  mother  for  their  joint  lives,  at  a 
nominal  rent,  and  on  the  same  day  the 
father  and  mother  executed  an  agree- 
ment under  seal  to  the  son,  that  he 
should  occupy  the  house,  except  cer- 
tain rooms  in  it,  and  take  the  rents  and 
profits  upon  certain  conditions,  on 
breach  of  any  of  which  he  was  to  go 
out  of  possession,  but  his  mother  did 
not  release  her  right  under  the  statute : 
Semble,  that  the  mother  could  not, 
after  the  father's  death,  on  the  ground 
that  she  had  not  barred  her  dower 
under  the  life  lease,  maintain  eject- 
ment for  the  whole  of  the  premises, 
without  shewing  a  forfeiture  of  the 
agreement  by  breach  of  the  conditions, 
although  she  was  entitled  to  recover 
the  rooms  which  were  excepted  from 
the  son's  occupation  under  the  agree- 
ment Doe  dem  Peck  v.  Peck,  i.  U. 
G.  R.  42. 

Ag;reefnent  for  the  sale  of  land — 
Brtxuh  by  vendee — Ejectment — De- 


fence of  superior  title.'] — 1 1.  A  per- 
son who  makes  an  agreement  to  pur- 
chase land  from  another,  and  enters 
into  possession  of  the  land  under  the 
agreement,  which  he  subsequently  fails 
to  perform,  cannot  defend  an  action  of 
ejectment  brought  by  the  heir  of  the 
vendor  for  breach  of  agreement,  by 
shewing  a  title  purchased  over  his 
head ;  he  must  first  surrender  up  the 
premises  taken  under  the  contract  of 
purchase.  Doe  dem.  Mill  v.  Mill^  ii. 
U.  C.  K.  26. 

Landlord  defending  by  a  title para^ 
mount.] — 12.  Where  the  defendant 
in  ejectment  defended  as  the  landlord 
of  the  tenant  in  possession,  and  the 
lessor  of  the  plaintiff  proved  a  mortgage 
in  fee  from  the  tenant  himself,  but  did 
not  further  shew  the  defendant's  title 
to  the  land,  and  established  no  privity 
between  the  defendant  and  himself, 
and  the  defendant  having  shewn  title 
paramount  in  himself  to  the  land: 
Held,  that  he  was  entided  to  recover. 
Doe  dem.  Mathewson  v.  Ault,  ii.  U. 

\j.  1C«  Ox. 

Satisfied  mortgage  in  third  party 
to  defeat  plaintiffs  title."] — 13 .  Heldf 
that  a  satisfied  mortgage  in  fee  to  a 
third  party  cannot  be  set  up  by  a 
stranger  as  a  subsisting  title,  to  defeat 
the  true  owner  of  the  estate.  Semble, 
that  a  widow  cannot  be  allowed  to  set 
up  a  mortgage  to  a  third  party  against 
the  heir  of  the  husband.  Doe  dem. 
Kenny  et  Ux.  v.  Johnson,  iv.  U.  C. 
R.508. 

Effect  of  party  having  a  good  title, 
obtaining  collitsive  possession  tf trough 
tenant,] — 14.  A.,  purchasing  land  at 
a  sheriff's  sale,  having  reason  to  believe 
that  he  cannot  get  possession  without 
legal  proceedings  against  the  execution 
debtor,  to  avoid  this  he  contrives  by 
collusion  with  C,  B.'s  tenant  to  get 
into  possession  without  the  consent  of 
B. :  Held,  in  an  action  of  ejectment 
brought  by  B.  against  A.,  that  A.  thus 
acquiring  possession  coUusively  through 
B.'s  tenant,  cannot  set  up  any  title  in 
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himBolf  advene  to  B— that  before  he 
can  do  this,  however  good  his  title  may 
be,  he  must  abandon  the  possession 
obtained  through  C,  and  bring  an 
action  against  B .  Doe  clem.  Miller  v« 
Tiffany,  v.  U.  C.  H.  79. 

Eviderice  to  support  the  plaintiff  ^s 
title  —  Necessity  of  going  into  his 
ivkole  case  at  once^ — 15.  The  lessor, 
in  an  action  of  ejectment,  supported 
his  title  by  proof  of  a  deed  given  to 
him  for  the  consideration  of  love  and 
affection.  The  defendant  proved  his 
title  by  a  subsequent  deed  from  the 
same  party  for  a  valuable  consideration, 
and  then  endeavored  to  impeach  the 
first  deed  as  being  voluntary,  and  on 
that  account  void  as  against  him,  a 
bona  fide  purchaser  for  value.  The 
plaintiff  then  offered  to  repel  this  evi- 
dence, by  calling  witnesses  to  prove 
that  the  first  deed  was  given  for  a  real 
consideration,  beyond  what  was  ex- 
pressed in  the  deed.  This  was  object- 
ed to  by  the  defendant,  as  going  into  a 
new  case,  and  the  learned  judge  re- 
jected the  evidence :  but  Held  per 
Cur.y  overruling  the  decision  at  Nisi 
PriuB,  that  the  evidence  might  have 
been  received,  the  principle  that  the 
plaintiff  should  go  into  his  whole  case 
at  once  not  admitting  of  such  a  strict 
application  in  actions  of  ejectment. 
I)oe  dem.  Laiorence  et  TJx.  v«  Stalk' 
er,  v.  U.  C.  R.  346. 

Lease  void  for  non-payment  of  rent 
— Distress  oy  lessor  for  ike  rent — 
Lessee^s  right  to  bring  ejectment  a- 
gainst  lessor  keeping  possession,'] — 
16.  A.  leased  a  mill  for  a  term  of 
years  to  B.  C.  and  D.,  who  covenanted 
to  pay  the  rent  without  default,  other- 
wise the  deed  to  be  null  and  void,  and 
A.  covenanted  that  they  should  hold 
quiet  possession  of  the  premises  during 
the  term,  provided  they  should  per- 
form all  the  covenants.  Two  quarters' 
rent  being  in  arrear,  A.'s  agent  broke 
into  the  mill|  which  was  locked  up, 
and  aflerwards  obtained  the  key  from 
one  of  the  lessorei  and  A.  distrained 


BJSCTSfENT* 

for  rent  such  property  as  he  ibmid  m 
the  mill,  which  proved  insufficient  to 
pay  the  rent  due,  and  refusing  to  give 
up  the  possession  the  lessees  brought 
ejectment :  Held,  that  the  lease  being 
void  by  reason  of  the  non-payment  of 
the  rent,  and  the  distress  being  equiva- 
lent to  a  demand,  he  was  not  liable  to 
be  treated  as  a  trespasser  for  continuing 
in  possession,  and  that  the  lessors  <J 
the  plaintiff  could  not  recover.  (Ma- 
caulay,  J.  dissentiente.)  Doe  dem* 
Somers  et  al.  v.  BuUen,  ▼.  U.  C.  fi. 
369. 

Ejectment  against  vnfe  of  an  at- 
tainted traitor — Defence  oj  tUle  in 
tJte  Croum."]^!!.  Semble:  That  the 
wife  of  an  attainted  traitor  remaining 
in  possession  of  her  husband's  land 
cannot  defend  the  recovery  of  the 
plaintiff  in  ejectment,  (the  purchaser 
at  sheriff's  ^e  in  an  action  brought 
against  the  traitor  upon  a  bond  entered 
into  before  his  attainder,)  by  setting  up 
under  the  attainder  a  title  by  forfeiture 
in  the  Crown,  which  the  Crown  had 
forebome  to  assert.  Doe  dem.  Gilles- 
pie V.  Wiaxmy  v.  U.  C.  R.  132. 

Landlord  allotved  to  defend  tpith- 
out  affidavit.'] — 18.  A  landlord  may 
be  admitted  to  defend  in  ejectment 
without  an  afiidavit  stating  that  he  is 
so.  Doe  dem.  Griffin  v.  Lee,  Tay. 
U.  C.  R.  312. 
[See  further  case,  23  infra,  and  ImrANTi  4J 

Striking  out  one  of  tujo  demises  af'» 
ter  verdict,'] — 19.  Where  upon  two 
separate  demises  laid  in  a  declaration 
a  verdict  passes  for  the  plaintiff  on  one 
and  for  the  defendant  on  the  other,  the 
Court  will  not,  upon  an  application  of 
the  defendant,  strike  out  the  demise  to 
the  successful  plaintiff  on  the  ground 
of  want  of  authority  for  suing  in  his 
name,  except  in  very  clear  cases. 
Doe  dem.  Simpson  et  al.  y.  MoUoy 
et  ai.f  vi.  U.  C.  R.  303. 

Release  of  action  by  lessor.] — ^20. 
A  lessor  in  ejectment  will  not  be  al- 
lowed to  release  the  action.  Doe  dent* 
Boyer  et  al.  ▼•  CUmSj  iii.  O.  S.  14p6. 
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Bight  to  possession  of  any  part  of 
land  sued  for  entitling  to  verdict^ 
— ^21.  In  ejectment,  where  the  plain- 
tiff proves  his  title  to  the  possession  as 
to  any  part  of  the  premises  sued  for, 
he  must  obtain  a  verdict,  and  the  Court 
will  not  go  into  the  question  of  boun- 
dary, in  order  to  determine  the  precise 
quantity  of  land  he  is  entited  to  re- 
cover. Doe  dem.  Sheldon  v.  Ramsay 
aal.,y\i.\J.  C.  R.446. 

Evidence  necessary  in  cases  of  dis* 
puted  boundaries.^ — 22.  In  all  eject-> 
meats  brought  on  account  of  disputed 
boundaries  the  plaintiff  has  to  shew, 
beyond  any  reasonable  doubt,  that  he 
is  entitled  to  some  land  at  least  of 
which  the  defendant  is  in  possession. 
Where  the  point  is  a  doubtful  one,  the 
plaintiff  must  be  prepared  to  shew 
that  he  has  had  a  survey  carefully 
made,  and  that  the  proper  steps  have 
been  taken  which  the  law  requires  for 
ascertaining  the  exact  position  of  any 
posts  along  the  line  which  can  still  be 
discovered  by  inspection,  or  can  be  es- 
tablished by  evidence,  in  order  that 
the  Court  and  jury  may  see  whether 
the  two  lots  in  question  are,  by  the 
proof  which  the  plaintiff  is  seeking  to 
establish,  made  to  occupy  th^ir  proper 
position  on  the  concession  line.  Sent- 
ble:  That  an  admitted  copy  of  the  field 
notes  from  the  Crown  land  office  may 
be  received  in  evidence.  Do»  dem. 
Strong  V.  Jones,  vii.  U.  C.  R.  385, 

When  mortgagee  alloioed  to  defend 
aslandlord.2 — ^23.  A  mortgagee  will 
not  be  admitted  to  defend  as  landlord, 
in  ejectment,  unless  he  can  shew  that 
the  tenant  i^  his  mortgagor,  or  holds 
under  his  mortgagor.  Doe  dem,  Mai- 
Ml  V.  Roe,  Mich.  Term,  1  ¥ic. 

Expiration  of  title  before  trial — 
Ikmages.^ — 24.  A  lessor,  who  had 
the  title  to  the  premises  at  the  time  of 
action  brought,  but  not  at  the  time  of 
tfialf  is  entitled  to  damages,  although 
he  cannot  recover  his  tens.  Doe  dem. 

2  A 


Meyers  v.  Blakier,  Easter  Term,  2 
Vic. 

[See  statute  14  &  15  Vic.  ch.  114,  which 
alters  the  proceedings  in  the  action  of  eject- 
ment.] 


ELECTIONS. 

See  Bank  op  Upper  Canada,  1. — 
District  Council,  12, 13. — ^Libel 
Slander,  II.  7. — ^London  (Town 
op),  3. — ^Mandamus,  4,  5. — Quo 
Warranto; 

Declaration  under  4  Geo.  TV.  eh. 
4,  for  costs.] — In  an  action  under  4 
Geo.  IV.  ch.  4,  sec.  35,  to  recover  the 
costs  incurred  by  a  member  of  parlia- 
ment in  opposing  a  petition  against  his 
return,  it  is  sufficient  to  declare  in  the 
general  form  mentioned  in  the  statute^ 
and  it  is  not  necessary  to  aver  any  de- 
mand of  the  costs.  Smith  v.  Raurke, 
Hil.  Term,  5  Vic. 


ELEGIT. 

Judgment  not  a  lien  for  the  pur- 
pose  of.'] — 1.  A  judgment  is  not  a  lien 
upon  1  ands  lor  the  purpose  of  an  elegit, 
so  as  to  avoid  the  effect  of  a  wht  of 
fieri  facias  against  lands,  issued  on  an- 
other judgment  subsequently  entered, 
but  placed  in  tlie  sheriff's  hands  prior 
to  the  elegit.  Doe  dem.  Henderson  v. 
Burtch,  ii.  0.  S.  514. 

2.  Quare:  Can  an  elegit  be  issued 
regularly  in  this  province  t    3. 


EMBRACERY. 
See  New  Trul,  VII.  3. 


ENQUIRY  (WRIT  OF). 
See  Wrfts  of  Trial  sto« 


ENROLMENT. 
See  Bail  m.  7.— Dssd,  III. 
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EQUITABLE  JURISDICTION. 
See  Attorney,  III.  17, 18. 


EQUITY  OF  REDEMPTION. 

See  Execution,  11. — Maintenance 
(Statute  of),  7. — Mortgage,  5, 13. 

— •— 

ESCAPE. 

See  False  Imprisonment,  1. — Lim- 
its, IL  12,  13.— Sheriff,  IV.  3, 
6,  7. — Verdict,  10. 


Whatis.^ — 1.  The  Court  refused 
to  discharge  a  prisoner  from  custody 
upon  the  ground  that  the  gaoler,  having 
taken  him  before  a  magistrate  without 
warrant,  had  suffered  a  voluntary  es- 
cape. Robinson  v.  Holly  Tay.  U.  C. 
R.  625. 

[A  debtor  in  custody  of  the  sheriff  on  mesne 
process  was  taken  after  the  writ  was  re- 
turnable by  the  gaoler  to  a  revisini;  barrister 
in  the  sanoe  county,  and  returned  the  same 
day.  It  was  hem  that  this  was  an  escape. 
Wmiams  v.  Mostyn,  iv.  M.  &  W.  145.] 

Attorney^  as  suchf  not  allowed  to 
disdiarge  defenda'nt  from  custody,^ 
— 2.  An  attorney  (merely  as  such),  is 
not  authorized  to  discharge  a  defen- 
dant in  execution— certainly  not  with- 
out receiving  the  debt,  and  a  sheriff  so 
discharging  a  debtor  upon  his  authority 
will  be  liable  as  for  an  escape.  Brot^ 
V.  McLean^  Tay.  U.  C.  R.  548. 

[See  Stocking  v  Cameront  26  infra.] 

Variance  bettveen  pleadings  and 
evidence.'] — 3.  In  an  action  on  the 
case  against  a  sheriff  for  not  arresting 
a  debtor,  an  an  avermentin  the  decla- 
ration of  the  issuing  of  an  alias  writ 
of  ca.  re.,  to  support  which  an  original 
writ  of  capias  was  produced  at  the 
trial,  the  variance  was  held  immaterial. 
Wood  V.  Shertoood,  iv.  O.  S.  128. 

[Also  see  Variaitce,  10.] 

Prisoner  brought  up  on  a  habeas 
corpus^  Subsequent  detention] — 4.  It 
is  not  illegal  to  issue  a  writ  of  habeas 


corpus  to  bring  up  a  debtor  in  custody 
on  an  attachment  for  the  non-payment 
of  costs,  and  the  sheriff  cannot  there- 
fore justify  an  escape  from  the  attach- 
ment on  thb  ground  that  the  debtor 
was  brought  up  by  habeas  corpus  by 
the  plaintiff,  and  that  it  would  have 
been  illegal  for  the  sheriff  afterwards 
to  detain  him,  and  so  he  permitted  him 
to  leave  his  custody.  Graham  r, 
Kingsmilly  Mich.  Term,  7  Vic. 

Flea  of  no  indorsement  on  tmt.] 

5.  A  plea  to  an  action  for  an  escape, 
alleging  *<  that  the  ca.  sa.  was  not 
indorsed  with  the  sum  set  out  in  the 
declaration,'^  was  held  bad  on  special 
demurrer.  Brock  v.  McLean,  Tay. 
U.  C.  R.  423. 

What  equivalent  to  an  escape,] — 

6.  Where  a  sheriff  refuses  to  produce 
a  prisoner  in  his  custody  twenty-four 
hours  afler  notice,  it  is  an  escape. 
Wragg  v.  Jarvis,  Mich.  Term,  6  Wm. 
IV. 

Evidence  of  escape  under  plead- 
ingsJ] — ^7.  Where  in  debt  for  an  es- 
cape on  a  capias  ad  satisfaciendum, 
the  sheriff  pleaded  that  he  gave  the 
prisoner  the  benefit  of  the  limits,  and 
that  she  never  left  thera  &c.,  the 
plaintiff  replied  that  she  did  leave 
them :  Hddy  that  the  plaintiff  shewed 
an  escape  under  this  issue  by  proving 
that  aAer  the  prisoner  was  admitted  to 
the  limits  she  was  remanded  back  to 
custody,  that  the  order  remanding  her 
was  delivered  to  the  sheriff,  and  that 
he  received  due  notice  to  produce  her 
body,  but  failed  in  doing  so.     lb. 

Averment  ofpaarty  escaped  having 
been  indebted  to  plaintiff — Plea  de* 
nying  it — Evidence.] — 8.  In  an  ac- 
tion against  a  sheriff  for  the  escape  of 
A.,  arrested  on  a  ca.  re.  at  the  suit  of 
the  plaintiff,  the  decIaratioD  averred 
<<  that  he  was  indebted  to  the  plaintiff 
in  a  large  sum  of  money,  to  wit,  &«., 
upon  and  in  respect  of  certain  causes 
of  action  before  then  accrued  to  the 
plamtiff  against  the  said  A.  Sx."  The 
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defendant  pleads,  denying  that  A.  was 
indebted  to  the  plaintiff  in  manner  and 
form  as  the  plaintiff  alleged.  Held, 
that  under  these  pleadings,  the  plain- 
tiff would  be  entitled  to  recover  if  he 
shewed  that  any  ddt  accrued  to  him 
against  A.  before  he  sued  out  the  writ. 
(fRtUly  v.  MoodU,  iv.  (J.  C.  R.  266. 

Sheriff'  ntit  allowed  to  raise  techni- 
etU  objections.'] — 9.  Heldy  that  it  is 
not  open  to  a  shenff  sued  for  an  es- 
cape to  set  up  technical  objections  in 
regard  to  forms  of  action  and  points  of 
practice,  having  nothing  to  do  with  the 
fact  of  the  existence  of  a  debt,  which 
perhaps  the  debtor  himself  might  have 
uxged  in  the  onginal  suit.    lb, 

[Abo  Me  12  and  17,  infra.] 

Writ  issued  from  District  Court 
-^Escape  therejrom — Averments,'] — 
}0.  In  a  declaration  for  an  escape  on  a 
writ  issued  from  a  district  court  the 
making  and  filing  of  an  affidavit  of 
debt  must  be  alleged.  Wragg  v.  Jar- 
vis,  and  MufuoH  v.  Hamnltonj  Easter 
Term,  6  Wm.  IV, 

Escape  on  attachment  for  contempt 
-^Uabiiity  of  sheriff,] — 11.  A  sheriff 
is  liable  (or  the  escape  of  a  party  at- 
tached for  contempt  of  court,  in  not 
performing  an  award ;  and  it  is  not 
necessary,  in  order  to  this  action,  that 
the  party  should  be  brought  up  on 
the  return  of  the  writ  of  attachment, 
and  formally  committed  by  the  Court. 
Suntiey  v.  Smithj  iv.  U.  C.  R.  181. 

Sheriff  cannot  object  to  any  pro- 
eeeding  prior  to  the  order  authorizing 
the  a^ichment,] — 12.  To  an  action 
against  a  sheriff  for  the  escape  of  a 
party  attached,  he  will  not  be  allowed 
to  deny  the  submission  or  the  award, 
or  to  set  up  any  defence  which  might 
have  been  taken  in  the  proceedings 
upon  the  award — he  cannot  go  further 
back  than  the  order  authorizing  the 
attachment.    lb. 

[See  eaee  17,  infra.] 

Averment  of  party  being  before  the 
^(nsrt  on  the  return  day,  omuted*}^ 


13.  SemUe:  In  an  action  against  a 
sheriff  for  an  escape  on  a  writ  of  at- 
tachment, for  non -performance  of  an 
award,  the  omission  by  the  plaintiff  to 
aver  that  the  sheriff  had  not  the  party 
before  the  Court  on  the  return  of  the 
writ  of  attachment,  though  not  bad  on 
general  would  be  bad  on  special  de- 
murrer,    lb, 

Flea^  that  prisoner  escaped  un- 
known to  sheriff,  arid  voluntarily  re- 
turned.]"!^.  To  an  aclion  for  an  escape 
against  a  sheriff,  a  plea  that  the  pris- 
oner escaped  without  the  knowledge 
of  the  sheriff,  to  places  unknown  to 
the  sheriff,  and  voluntarily  and  with- 
out the  knowledge  of  the  sheriff,  return- 
ed into  custody  of  the  sheriff,  is  insuffi- 
cient ;  the  plea  ought  to  aver  that  the 
sheriffdid  not  know  where  the  prisoner 
was  during  any  period  of  his  absence. 
Laney>  KingsnUll,  vi.  U.  C.  R.  579. 

Necessary  averments^  tchere  attachr 
ment  considered  as  mesne  or  final 
process,] — 15.  Semble:  That  if  an 
attachment  for  contempt  in  not  paying 
monies  is  to  be  regarded  as  mesne  pro- 
cess, it  should  be  averred  in  a  decla- 
ration for  an  escape  that  the  sheriff 
had  not  the  party  in  Court  to  answer 
the  exigency  of  the  writ ;  and  if  the 
attachment  is  to  be  regarded  as  an 
execution,  semble,  it  then  requires 
something  in  the  nature  of  a  judgment 
to  support  it. — The  merely  averring 
that  the  plaintiff  sued  out  an  attach- 
ment for  contempt,  without  stating 
what  the  contempt  consisted  in,  or  by 
what  authority  it  had  been  determined 
the  party  was  guilty  of  contempt,  is 
insufficient — a  good  legal  foundation 
for  the  attachment  must  be  shewn  on 
the  record.    Jb. 

Averment  of  escape  being  before  or 
after  return  of  torit.] — 16.  Semble : 
That  it  is  not  necessary,  in  declaring 
for  the  escape  of  a  defendant  surrender- 
ed before  judgment,  to  shew  whether 
it  was  before  or  after  the  return  of 
the  writ.  Shouldice  v.  Fraser,  vii* 
U.  C,  R.  60. 
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Ddilfar — Flea^  satisfuctian  before 
torit  issued!]  — 17.  In  debt  for  an 
escape,  the  sherifi*  cannot  plead  satis- 
faction previous  to  the  issuing  of  the 
writ  from  which  the  escape  was  made, 
in  bar  of  the  action.  Munson  v.  Hamr 
ilton,  Easter  Term,  6  Wm.  IV. 

Liability  of  new  shaiff  for  escapes 
at  the  time  of  his  appointment.'] — 18. 
On  the  death  of  a  sheriff,  his  deputy 
is  charged  with  th.e  execution  of  his 
office  until  a  new  sheriff  is  appointed, 
and  he  must  assign  over  by  indenture 
as  well  the  debtors  on  the  limits  as 
those  in  custody ;  and  a  new  sheriff  is 
not  liable  for  the  escape  of  a  debtor  on 
the  limits  at  the  time  of  his  appoint- 
ment, without  such  assignment,  ilfc- 
Pherson  et  al,  v.  Hamilton^  Easter 
Term,  7  Wm.  IV. 

Action  for  escape  on  mesne  process 
— Bail  bond] — 19.  An  action  for  an 
escape  on  mesne  process,  will  not  lie 
where  a  valid  bail  bond  has  been  taken. 
Wilsons.  McCulloughf  Mich,  Term, 
2  Vic. 

Forty  to  be  sued  for  an  escape.] — 
20.  An  action  for  an  escape  should  be 
brought  against  the  sheriff,  and  not 
against  the  bailiff  who  arrested,  unless 
the  sheriff  has  been  guilty  of  a  rescue. 

lb. 

[No  action  lies  against  the  sheriff  for  breach 
of  duty,  unless  the  party  bringing  it  has  sus- 
tained actual  damage.  Barker  v.  Green,  2 
Binf.  317,  (inaccurately  reported).— See  note 
to  title, "  Escape,"  M.  &  W.  index.] 

Liability  of  sheriff  Jor  an  escape 
uhen  debUjT  arrested  taithout  a  taar- 
rant.] — 21.  A  sheriff  is  not  liable  for 
an  escape  where  a  bailiff  arrests  a 
debtor,  when  he  has  no  warrant  against 
him,  although  he  has  the  writ  in  his 
possession ;  nor  is  the  sheriff  liable  on 
a  count  for  not  arresting  under  such 
circumstances.  Rigney  v.  Ruttan, 
Hil.  Term,  2  Vic,  and  Falconridge 
V.  Hamilton^  Easter  Term,  2  Vic. 

Action  by  sheriff  against  bail  to  the 
limits.] — 22.  A  sheriff  may  bring  an 
aetion  against  bail  to  the  limits  for  the 
escape  of  a  debtor  before  he  has  been 


sued  or  paid  the  money  for  which  the 
debtor  was  in  execution.  Ruttan  v. 
Wilson  et  a/.,  Mich.  Term,  3  Vic. 

Liability  of  sheriff  for  escape  on  a 
void  icrit.j-^23.  Where  a  sheriff  ar- 
rested a  debtor  under  mesne  process 
issued  from  a  district  court  in  an  ac- 
tion of  trespass,  and  afterwards  suffered 
him  to  escape :  Held,  that  he  was  not 
liable  therefor,  the  writ  being  void. 
Smith  V.  Jarvis,  Hil.  Term,  3  Vic. 

Plea  of  insufficiency  of  gaol.] — ^24. 
In  an  action  for  an  escape  on  final  pro- 
cess, a  plea  of  the  insufficiency  of  the 
gaol  is  void.  Rowan  v.  McDonell, 
Hil.  Term,  3  Vic. 

Flea  of  return,  tcithout  staling 
time.]  —  25.  Where  in  an  action 
against  a  sheriff  for  the  escape  of  a 
debtor  on  the  limits,  the  defendant 
pleaded  that  the  debtor  returned  to  the 
limits  before  action  brought,  but  stated 
no  specific  day  on  which  he  returned, 
for  which  the  plaintiff  demurred  spe- 
cially— the  plea^was  held  good,  and  an 
answer  to  the  action.  Afidrussv.  Mc- 
Donell,  Mich.  Term,  4  Vic. 

Flea  of  discharge  by  direction  of 
plaintiff^s  attorney — Flea  of  satis-- 
faction  to  plaintiff  ^s  attorney.] — 26, 
In  an  action  for  an  escape,  it  is  a  good 
plea  that  the  plaintiff's  attorney  hav- 
ing received  the  debt  and  costs,  autho- 
rized the  sheriff  to  discharge  the  debtor; 
but  it  is  not  good  to  plead  that  after  the 
escape  the  sheriff  paid  the  attorney  a 
sum  of  money  in  full  satisfaction  of  the 
original  debt  and  costs,  and  of  all 
damages  arising  from  the  escape. 
Stocking  v.  Cameron,  Mich.  Term^  6 
Vic. 
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Estate  for  life  or  in  fee,"] — 1.  Sent- 
ble,  per  Sherwood,  J.,  that  a  devise  of 
lands  to  the  testator's  wife  for  life,  to 
be  at  her  full  and  free  disposal,  to 
wfaom  and  whensoever  she  pleases* 
and  out  of  which  the  testator's  just 
debts  are  to  he  paid,  gives  an  estate  in 
fee  and  not  for  life,  with  a  power  of 
sale.  (Macaulay,  J.,  contra).  Doe 
dem.  Humberstone  v.  Tkomas^  iii.  0. 
S.  516. 

[See  case  8,  infra.] 

EsUOefar  life  by  impliccLtum,'\ — 2. 
A  devise  <'  of  all  the  proceeds"  arising 
from  a  farm  for  life,  gives  an  estate  for 
life  in  the  farm  by  implication,  especi- 
ally where  the  devisee  over  in  fee  is 
entitled  to  the  cattle  and  effects  on  the 
farm,  by  the  express  words  of  the  de- 
vise, only  on  the  death  of  the  devisee, 
for  life.  Brennan  et  Ux.  v.  Monro, 
Easter  Term,  3  Vic. 

Devi$e  to  a  daughter,  unthout  words 
df  inheritance,  and  devise  of  the  resi^ 
due  to  sons  in  fee,  gives  a  fee  to  alL] 
— 3:  Where  a  testator  devised  fands 
to  his  daughter,  without  words  of  in- 
heritance, and  devised  the  rest  of  his 
estate,  except  that  devised  to  his 
daughter,  to  his  sons  in  fee:  Held, 
that  the  daughter  also  took  a  fee  sim- 
ple in  the  lands  devised  to  her.  Doe 
dem,  Stevenson  v.  Hainer^  Mich. 
Term,  3  Vic.  , 

For  life  or  in  fee.'] — 4.  Where  a 
testator  devised  us  follows:  <<  As  touch- 
ing my  worldly  estate,  I  give,  devise, 
and  dispose  of  the  same  in  the  follow- 
ing manner.  I  will  that  my  just  debts 
be  paid,  should  any  remain  unpaid  at 
vaj  decease :  I  hereby  give  and  be- 
queath unto  my  executors,  hereinafter 
named  9  my  real  property,  for  the  pur- 
pose of  satisfying  the  same ;  afler  which 
I  will  that  the  residue  of  my  lands, 
messuages,  hereditaments,  and  premi- 
ses, with  my  personal  estate,  or  the 
proceeds  thereof,  (if  sold  by  my  exe- 
cutors, which  I  hereby  authorize  them 
to  do  for  the  benefit  of  my  children), 


six  beloved  children,  viz.,  A.  B.  C.  D. 
E.  &  F.,"  and  then  appointed  certain 
persons  to  be  his  executors:  Held, 
that  the  children  took  an  estate  in  fee 
and  not  for  life,  in  the  real  estate. 
Baby  v.  Baby,  i.  U.  G.  R.  54. 

Vested  estate  in  remaifider,  trnth 
limitation  over — 5  Geo.  II.  ch.  7.] — 
5.  Held,  upon  thcfollowing  will,  de- 
vising certain  lands  to  the  testator's 
wife  for  life,  **  and  after  her  decease 
then  unto  her  son  William  Gumming, 
his  heirs  and  assigns  for  ever,  provided 
that  the  said  William  Gumming  will 
pay  all  demands  that,  may  be  against 
the  said  William  Gumming,  by  his 
having  signed  any  promissory  notes 
with  his  said  son  WiUiam,  or  any  other 
sum  or  sums  that  he  might  be  owing 
on  account  of  his  said  son  William, 
and  if  his  said  son  William  should 
make  default  in  paying  all  demands  as 
aforesaid,  or  if  any  part  thereof  should 
be  collected  from  any  devise  in  the 
said  will  mentioned,  then,  and  in  that 
case,  he  devised  the  said  land  to  his 
daughter  Margaret,  her  heirs  and  as- 
signs forever,"  that  William  Gumming 
the  son,  took  a  vested  estate  in  re- 
mainder, with  a  conditional  limitation 
over  to  his  sister,  in  case  of  a  certain 
event  happening,  and  that  such  estate 
of  William  could  be  sold  under  5  Geo. 
II.  ch.  7,  during  the  life-time  of  his 
mother.  Doe  dem.  Jarvis  v.  Cum^ 
ming,'iv.\J.  C.  R.390.  . 

For  life,  or  in  fee — Reversionary 
interest, j-^.  ^e/i,  under  the  follow- 
ing will,  (the  testator  dying  before  the 
statute  4  Wm.  IV.  ch.  1  came  into 
force),  *^  And  touching  my  toorldly 
estate,  I  give  and  dispose  of  the  same 
&c.,"  then  follow  various  devises  to 
several  children,  then  the  will  goes  on 
<<  all  other  property  of  tchich  I  shall 
die  possessed  and  not  herein  mention' 
ed,  I  wish  to  be  divided  among  the  five 
children  above  named."  The  testator 
then  added, "  to  the  Honorable  A.  B. 
of  Kingston,  Esquire,  I  give  and  he- 


be  divided  in  equal  shares  among  my  |  queath  Lot  No.  9,  in  the  7th  conces- 
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aon  of  the  township  of  Nelson,  and 
county  of  Halton,  and  I  appoint  the 
said  A.  B.  one  of  my  executorsi''  That 
A.  B.  took  only  an  estate  for  life  in 
No.  9,  and  that  theVeversionary  inter- 
est in  that  lot  passed  to  the  residuary 
devisees,  the  testator's  five  children, 
and  not  to  the  heir-at-law.  Doe  dcm. 
Ford  et  al.  v.  Belf  et  a/.,  vi.  U.  C.  R. 
527. 

Power  to  sell  or  take  the  fee,"] — 7. 
Where  the  testator  directs  his  execu- 
tor, as  soon  as  convenient  aAer  l)is 
death,  to  make  sale  to  the  best  advan- 
tage of  his  estate-^first,  for  the  pay- 
ments of  his  debts,  and  then  to  divide 
the  surplus  proceeds  among  his  chil- 
dren :  Hdd^  that  the  executor  in  such 
case  takes  no  estate  in  the  land,  but 
merely  a  naked  power  to  sell,  the  fee 
in  the  meantime  descending  to  the 
children.  Gregory  et  TJx,  v.  Connol- 
ly, vii.  U.  C.  R.  500. 

Estate  far  life,  or  in,  fee,"] — 8. 
Held,  that  a  devise  to  the  testator's 
wife  of  land,  "  to  be  at  her  will  and  dis- 
posal during  her  life,"  with  a  subse- 
quent direction  in  the  will  as  to  what 
should  become  of  the  estate  after  the 
wife's  decease,  gavf  the  widow  only 
an  estate  for  life,  and  not  an  estate  in 
fee.  Doe  dem.  Keeler  v.  Collins,\\i. 
U.  C.  R.  519. 

Estate  for  life,  or  in  /<?e.} — 9.  A 
testator,  after  making  specific  devises 
of  certain  lands,  then  adds,  '<  at  which 
time  (i.  e.  after  his  youngest  son  shall 
have  arrived  at  the  age  of  21  years,) 
it  is  my  will  that  the  whole  of  my 
lands  be  divided  in  four  equal  parts, — 
one  part  of  which  I  give  and  bequeath 
to  my  two  daughters  A.  and  B.,  the 
other  three  parts  to  be  divided  among 
my  three  sons,  C,  D.  and  £."  Sem- 
He:  That  under  this  devise  of  the 
residuary  estate,  the  devisees  took  not 
a  vested  estate,  but  a  contingent  and 
future  estate,  and  that  for  life  only ; 
the  estate  in  the  meantime  vesting  in 
the  heir-at-law.  McLellan  et  Ux.  v. 
Meggatt  et  al.,  vii.  U.  G.  R«  554. 


Right  of  wife  to  dower  out  of  a 
contingent  estate,^ — 10.  Semble  al», 
that  the  heir-at-law  would  then  nave 
an  estate,  which  would  not  entitle  his 
widow  to  her  claim  for  dower,  the  es- 
tate not  being  a  beneficial  estate  of  in- 
heritance, but  a  mere  temporary  intei^ 
est  of  uncertain  duration,  contingent 
upon  a  distribution  being  made  in  pur- 
suance of  the  will.    /6. 

Estate  of  trustees.'] — 1 1.  A  devise 
to  trustees  to  convey  gives  a  fee  sim- 
ple in  joint  tenancy,  without  words  of 
inheritance.  Doe  dem,  Berringer  v. 
Hisoott,  Mich.  Term,  3  Vic. 

Estate  tail.] — 12.  A  devise  ^Uo  a 
son  of  the  testator  and  his  heirs  forever, 
and  in  failure  of  male  heirs  lawfully 
begotten  by  him  to  the  heir-at-law  of 
another  son,"  gives  only  an  estate  tail 
to  the  first  son.  Doe  dem,  Butler  v. 
Stevens,  Mich.  Term,  3  Vic. 

Estate  tail.] — 13.  A  testator  de- 
vised certain  lands  to  his  daughter,  to 
hold  during  her  life,  and  afterwards  to 
her  heirs  forever,  and  then  adds, — 
"  should  it  so  happen  that  my  daughter 
shall  not  have  heirs  &c. :"  Held,  that 
under  these  additional  words  the 
daughter  takes  only  an  estate  tail.  Doe 
dent.  Anderson  et  al.  v.  Fairfidd,m* 
U.  C.  R.  140. 

Fee  simple — Estate  tail — Illegal 
restrictions.] — 14.  A.  being  seized  of 
certain  lands,  devised  them  to  his  son 
John,  ^'  to  hold  to  him  and  his  heirs 
forever,"  and  then  added,  **  my  will  is 
that  none  of  my  sons  shall  have  power 
to  alienate  the  lands  thus  bequeathed 
to  them  respectively,  but  they  shall 
transmit  them  firom  father  to  son,  or 
the  next  nearest  heir,  so  that  they  may 
be  always  preserved  in  the  family :" 
Held,  that  under  this  devise,  John  took 
an  estate  tail  by  implication,  and  that 
the  restriction  in  the  will  being  only 
such  as  distinguished  an  estate  in  tailf 
was  not  an  illegal  restriction.  Doe 
dem.  Mclntyre  v.  Mclntyre  et  fl/.* 
vii.  U.  C.  R.  146. 
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Devise  by  mortgagee  cf  several  le- 
gacieSf  and  afterwards  of  all  his  eS" 
tote.'] — 15.  After  a  devise  by  o  mort- 
gagee of  several  legacies,  the  will  pro> 
ceeded:  "The  above  mentioned  legacies 
to  become  due  and  payable  in  money 
or  securities  twelve  months  after  ray 
decease,  and  each  legatee  to  be  enti- 
tled to  the  interest  and  profit  on  their 
respective  legacies  from  the  time  of 
my  decease.  Lastly,  I  give  and  be- 
queath unto  my  two  nephews,  A.  and 
B.  the  residue  and  remainder  of  my 
property,  real  and  personal,  after  pay- 
ing the  above  named  legacies,  to  be 
divided  among  them  equally,  share  and 
share  alike  :  Held^  to  vest  the  mort- 
gage  estate  in  the  nephews,  the  devi- 
sees. Doe  dem.  Helliivell  v.  Hugilly 
Mich.  Term,  5  Vic. 


ESTOPPEL. 

See  Arbitration  etc.,  IV(3),  5,  9. 
Arrest,  IV.  16. — Bills  of  Ex- 
change ETC.,  II.  8 — Cognovit, 
12.— Evidence,  V.  5. — Executor 
etc.,  [.  6 ;  III.  2. — Mesne  Pro- 
nT9|  8. — Mortgage,  5« 


Bond  to  a  party  by  a  nominee  of 
the  Croum — Deed  in  fee  to  another 
party  after  patent  issued  J] — 1 .  Where 
the  nominee  of  land  from  the  Crown 
gave  a  bond  for  a  deed  pf  the  land  to 
be  made  when  the  patent  should  issue, 
and  in  the  same  bond  conveyed  and  co- 
venanted to  guarantee  the  title :  Heldy 
on  ejectment  brought  by  a  party  claim- 
ing from  (he  nominee  under  a  deed 
executed  by  him  after  the  letters  pa- 
tent issued,  that  this  bond  gave  to  the 
obligee  no  title  by  estoppel.  Doe  dem, 
McGUl  v.  Shea,  ii.  U.  C.  R.  483. 

Conifeyance  in  fee  by  nomifiee  be- 
fire  patent — Conveyance  after  patent 
to  another  pcerty."] — 2.  A  nominee  of 
the  Crown  before  the  issuing  of  letters 
patent  makes  a  conveyance  in  fee  to 
<me  person,  he  afterwards  obtains  a 
patent  grantiDg  the  estate  to  himself, 


and  then  conveys  to  another,  who  again 
conveys :  Heldy  that  the  patentee  of 
the  Crown  and  his  assigns  as  privies 
in  estate,  are  estopped  by  the  first  con- 
veyance, and  that  the  patent  feeds  the 
estoppel  and  makes  it  a  vested  interest 
and  estate.  Doe  dem,  Hennessyv* 
Myersy  ii.  O.  S.  424. 

3.  Where  the  nominee  of  the  Crown 
before  any  patent  issued,  by  deed-poll 
conveyed  away  the  lands  and  all  his 
interest  in  them,  and  afterwards  the 
patent  was  issued  in  his  name,  and  he 
then  made  a  second  deed  to  another 
person :  Heldy  that  the  second  grantee 
was  estopped  from  claiming  the  land 
by  the  first  deed.  Doe  deni,  Irvin, 
V.  Webster,  ii.  U.  C.  R.  224. 

Lease  for  a  year — Deed  in  fee  to  a 
second  party  before  expiration  of  the 
year — Mortgage  for  purchase  money 
— Assignment  of  lease — Ejectment^ 
— 4.  A.,  on  the  14th  of  August  1844, 
demises  certain  lands  to  B.  and  C.  for  a 
year,  from  1st  January  1845. — A., 
afterwards,  on  23rd  of  August  1844, 
conveys  in  fee  the  land  to  D.,  taking 
back  on  the  same  day  a  mortgage  to 
secure  the  payment  of  the  purchase 
money  on  a  certain  day,  the  mortgagor 
to  remain  in  possession  until  default. 
On  the  1st  of  December  1845,  B.,  one 
of  the  lessees,  lets  E.  into  possession 
for  a  month,  bringing  the  time  up  to 
the  end  of  the  term  for  which  A.  had 
demised  to  B.  and  C. — E.  refused  to  go 
out  at  the  end  of  the  month,  upon 
which  D.  brought  an  action  of  eject- 
ment: Held,  that  E.  was  not  estop- 
ped, as  tenant  of  the  assignee  of  A., 
from  shewing  that  the  title  the  assignee 
had  once  held — and  that  but  for  a  mo- 
ment— ^had  ceased  by  reason  of  the 
mortgage  back  to  A.,  under  which  A., 
and  not  D.,  since  the  default  made, 
was  entitled  to  possession,  and  that 
judgment  should  be  entered  for  the 
defendant.  Doe  dem,  Marr  v.  Wait' 
son,  iv.  U.  C.  R.  398. 

Covenant  for  good  titleby  assignee 
of  vendee  against  vendor — Assignee 
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910^  estopped  by  v^ndet^s  recital  J] — 5. 
A.  makes  a  conveyance  to  B.,  cove- 
naming  that  **  at  the  time  of  making 
the  conveyance  he  was  lawfully  seized 
of  a  perfect  and  absolute  estate  of 
inheritance  in  fee  simple."  B.  aAer- 
wards  conveys  to  C,  reciting  that  he 
was  then  possessed  in  his  own  right  of 
the  land  in  question :  Heldf  in  an  ac- 
tion brought  by  C,  the  assignee  of  B., 
against  A.  upon  his  covenant  for  good 
title,  that  C.  was  not  estopped  by  B.'s 
recital.  Gamble  et  al.  v.  Rees,  vi.  U. 
C.  R.  396. 

Cognovit  by  bankrupt  in  contem- 
plaiion  <frc.  — How  far  an  estoppel 
agaiTist  ike  assignees.] — 6.  Where  a 
cognovit  has  been  given  by  a  bankrupt 
in  fraud  of  the  bankruptcy  law,  and  it 
is  therefore,  with  all  steps  taken  under 
it,  void,' the  assignees  of  the  bankrupt 
in  bringing  an  action  against  the  sheriff 
must  be  looked  upon  as  contending  for 
the  interest  of  the  creditors,  and  not 
merely  as  representing  the  person  or 
estates  of  the  bankrupt ;  they  there- 
fore will  not  be  estopped,  as  the  bank- 
rupt might,  from  disputing  the  validity 
of  the  cognovit  and  subsequent  pro- 
ceedings, on  the  ground  of  fraud. 
Ponton  V.  MoodiCf  vii.  U.  C.  R.  301. 

Indorser  of  a  bill  estopped  from  de- 
nying the  competency  or  signature  of 
drawer.] — 7.  The  indorser  of  a  bill  is 
estopped  from  the  fact  of  his  indorse- 
ment, from  denying  either  the  signature 
of  the  drawer  or  her  competence,  (be- 
ing  a  feme  covert  in  this  case),  to  draw 
the  bill.  Ross  et  al.  v.  JDme,  vii.  U. 
C.  R.  414. 

Grantee  by  taking  deed  from  gran- 
tOTy  not  estqppedfrom  denying  gran- 
toT*s  seizin,^ — 8.  The  grantee,  by 
taking  a  title  from  the  grantor,  does 
not  thereby  estop  himself  from  deny- 
ing that  his  grantor  was  legally  seized. 
DiUrick  v.  O'Connor^  vii.  U.  C.  R. 
44S. 

Set-off— Estoppel  by  verdict.'] — 9. 
Where  A.  is  sued  by  B.,  and  is  seek- 
ing to  set-off  a  demand  for  which  he 


has  already  sued  A.,  and  has  had  a 
verdict:  Held^  that  he  is  estopped  by 
such  verdict  from  bringing  the  same 
identical  demand  a  second  time  before 
the  jury  by  way  of  set-off.  Russell  v. 
Rowe,  vii.  U.  C.  R.  484. 


ESTREAT. 

See  Jury,  3. — Poundage  etc., 
Recognizance,  passim. 


EVICTION. 

See  Covenant,  11(1),  6;  11(2),  1,2, 
3, 12. — Replevin  etc.,  2. 


EVIDENCE. 

See  Commission  to  examine  Wrr- 
NESSEs. — Onus  Probandi. — ^Wrr- 

NESS. 


I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 
IX. 


Parol  Evidence. 
Secondary  Evidence. 
Hearsay  Evidence. 

Records  and  Public  J)ocu- 

ments. 

Writings  generally. 

Presumption  of  Death. 

Admissions    and    Declara- 
tions. 

Miscellaneous  Matters. 

Evidence  in  particular 
Cases. 


I.  Parol  Evidence. 

See  Bills  or  Exchange  etc.,  I.  3, 
4,  6,  9, 17;  VII.  passim. — Crown 
Grant,  4, 5, 6. — Evidence^  IV.  1. 
Sheriff's  Deed,  6. 

Evidence  cf  an  allowance  fer  road 
— Parol  evidence  admissMe.] — 1  • 
Where  in  trespass  for  cutting  timber 
the  question  was,  in  which  of  two 
townships  there  was  an  allowance  for 
road)  and  the  grants  from  the  Crown 
not  bmng  very  explicit,  the  [rfaifitiff 
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endeavored  to  support  his  construction 
of  the  grant  by  parol  evidence,  which 
was  rebutted  by  the  defendant  by  parol 
testimony  also,  and  the  jury  found  for 
the  defendant, — ^the  Court  held  such 
finding  right,  and  that  parol  evidence 
was  admissible.  Miller  v.  Palmer  et 
a/.,  iii.  O.  S.  425. 

To  contradict  a  deed,"] — 2.  Parol 
evidence  cannot  be  received  that  a 
deed  absolute  in  its  terms  was  intended 
only  as  a  security.  Crilmaur  v.  Hayes, 
Ha.  Term,  7  Vic. 

[Nor  can  it  he  received  to  contradict  the 
tains  of  written  instruments  in  general,  a< 
bills  kc—^dams  v.  BingUyi  i.  M.  &  W. 
374;  JDoe  v.  Bbrdk,  L  M.  &  W.  402;  Magee 
v.Jtkhwm,  ii.  M.  &  W.  440;  ISggifuv. 
Senior,  viii.  M.  k  W.  834.  It  is  hov^ever 
admissible  to  shew  that  a  deed  purporting  to 
be  made  in  conaideration  of  natural  love  and 
affection  was  made  in  realitv  for  a  valuable 
consideration.  Gale  v.  Wuliamtonf  vii.  M. 
k  W.  406.] 

Parol  evidence  to  ea^lain  a  vnll.'] 
3.  Held,  upon  the  following  will : — 
'*  Know  ye,  that  I,  A.  B.,  do  bequeath 
all  and  every  part  of  my  real  property 
ntuated  in  the  township  of  Huntley, 
viz,  &c''  that  parol  evidence  was  ad- 
missive to  shew  that  the  testator  did 
not  own  26,  but  22  in  the  6th  conces- 
sion of  Huntley,  and  that  (it  appear- 
ing upon  such  evidence  that  lot  26  had 
been  inserted  by  mistake  in  the  will 
for  lot  22)  lot  22  would  pass  under  the 
will.  Doe  dcm,  Lowry  v.  Chant,  vii. 
U.  C.  H,  125. 

Paarol  evidence  to  control  a  urritten 
contract.'] — 4<.  The  defendant  agreed 
that  upon  the  plaintiffs'  assigning  to  him 
a  life  policy  of  insurance  ior  5000/. 
steiiing,  he  would  pay  them  6000/. 
currency,  and  in  suing  the  defendant 
for  the  non*payment  of  the  6000/.,  the 
plaintifia  averred  that  the  policy  which 
the  defendant  was  to  receive  was  one 
for  3000/.  only,  and  not  for  5000/., 
aod  that  he  (the  defendant)  well  knew 
it  On  demurrer  to  this  averment,  the 
CoDit  held  the  declaration  bad  upon 
the  general  principle  of  law,  that  the 
tenntc^  a  written  contract  could  not 
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be  varied  or  controlled  by  parol  testi- 
mony. Bank  of  Upper  Canada  v. 
Boult,on,  vii.  U.  C.  R.  236. 

Conversation  prior  to  tvrUten  agree" 
mentJ] — 5.  Evidence  of  a  conversa- 
tion prior  to  the  execution  of  a  writ- 
ten agreement  cannot  be  received  to 
alter  the  terms  of  such  agreement. 
Gilpin  V.  Greene,  vii.  U.  C.  R.  586. 

Agreement  tmthin  the  StattUe  of 
Frauds — Operation  of  verbal  agree- 
ment,]— 6.  An  agreement  in  writing 
within  the  Statute  of  Frauds  may  be 
waived,  discharged  and  determined  by 
a  subsequent  verbal  agreement.  Mul* 
grew  V.  Pringle,  Dra.  Rep.  282. 
[See  MarthaU  v.  Lynn,  vL  M.  k  W.  109.] 
Quare:  Whether  before  or  aAer 
breach  of  the  agreement  ?    lb, 

II.  Secondary  Evidence. 

See  Ejectment,  VIII.  2. — EvroENCE 
IV.  2,  3,  4-— Mortgage,  8.— No- 
tice TO  PRODUCE. 

Evidence  to  goto  jury  in  proof  of 
a  bond.] — 1.  The  recognition  of  a 
bond  in  a  letter  from  the  defendant  to 
the  plaintiff  with  proof  that  a  docu- 
ment purporting  to  be  a  copy  or  draft 
of  such  an  instrument  was  shewn  by 
the  defendant  with  the  title  deeds  of 
an  estate  to  which  it  related,  is  evi- 
dence to  go  to  a  jury  in  proof  thereof, 
after  notice  by  the  defendant  to  pro- 
duce any  such  bond,  copy,  or  draft. 
Rochleau  v.  Bidwell,  Dra.  Rep.  357. 

[If  a  party  be  entitled  to  give  secondary 
evidence,  he  may  give  any  species  of  aecoo* 
darv  evidence  within  his  power — there  are 
no  dej^rees  of  secondary  evidence.  Dm  dtm» 
QUbert  v.  Aim,  vii«  M.  k  W.  102.] 

Necessity  of  producing  the  best  evi- 
dence— N^ice  to  produce.] — 2.  In 
assumpsit  for  the  delivery  of  goods, 
after  the  plaintiff  had  proved  a  verbal 
agreement,  the  delivery  of  part  of  the 
goods,  and  also  an  undertaking  by  the 
defendant  that  he  would  not  exercise 
a  certain  trade  within  a  fixed  distance 
of  the  plaintiffs,  the  defendant  gave 
in  evidence  a  copy  of  the  affidavit  of 
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debt  made  in  the  cause,  and  of  an 
agreement  in  writing  incorporated 
therein,  sworn  to  by  one  of  the  plain- 
tiffs, and  then  called  upon  the  plaintiffs 
to  produce  the  original  agreement,  not 
having  served  any  notice  to  produce, 
and  the  copy  of  the  agreement  in  the 
affidavit  of  debt  not  stating  an3rthing 
about  that  part  of  the  undertaking 
proved  by  the  plaintiff*  concerning  the 
exercise  of  the  defendant's  trade : 
Held,  that  no  notice  to  produce  was 
necessary,  the  plaintiffs  having  shewn 
themselves  in  possession  of  the  agree- 
ment by  their  affidavit  of  debt,  and 
that  as  the*  writing  was  the  best  evi- 
dence, it  should  have  been  produced, 
.  and  that  that  part  of  the  evidence 
concerning  the  exercise  of  the  defen- 
dant's trade,  not  being  contained  in  it, 
should  have  been  .  rejected,  Gilbert 
et  al.  V.  Sleeper^  iii.  O.  S.  135. 

Proof  of  promissory  note  being  in 
satisfaction  of  toork — Notice  to  pro- 
duce  the  note.^ — 3.  Before  parol  or 
secondary  notice  can  be  given  of  a 
note  being  received  by  the  plaintiffs  in 
satisfaction  for  work  done,  the  defen- 
dant must  prove  that  he  has  given  no- 
tice to  the  plaintiff*  to  produce  the  note. 
Hetoard  v.  McDougallf  iii.  0.  S. 
647. 

Ejectment  by  p(My  claiming  unr 
der  a  Crovm  lease — Evidence  of  his 
having  parted  unth  his  interest!\ — 4<. 
Where  in  ejectment  notice  to  produce 
a  Grown  lease,  under  which  the  lessor 
of  the  plaintiff* claimed,  had  been  given, 
and  the  lease  was  not  produced,  but 
an  exemplification  of  it  was  put  in, 
and  the  defendant  gave  parol  testimony 
that  the  lease  had  been  assigned  to  a 
third  party  who  had  given  a  mortgage 
on  it  to  the  lessor  of  the  plaintiff*,  which 
had  been  paid  at  the  day,  and  the  jury 
found  for  the  defendant :  Hdd^  that 
the  evidence  that  the  lessor  of  the 
plaintiff*  had  parted  with  his  interest 
was  sufficient  to  support  the  verdict. 
Doe  dem.  Crawford  v.  Cobbledike, 
Mich.  Term,  6  Wm.  IV, 


Memorial  f  secondary  emdenes  of 
a  deed.} — 5.  In  case  of  a  lost  deed,  a 
memorial  is  good  secondary  evideoce 
of  such  parts  of  the  deed  as  are  tran- 
scribed in  it,  without  calling  the  sub. 
scribing  witness.  And  since  the  Real 
Property  Act  4  Wm.  IV.  ch.  1,  which 
makes  a  deed  of  bai|^n  and  sale  valid 
without  registry,  it  is  no  objection  to  a 
memorial  of  such  a  deed,  produced  as 
secondary  evidence,  that  the  additions 
of  the  subscribing  witnesses  to  the 
deed  are  not  inserted  in  the  memorial, 
as  required  by  the  Registry  Act.  Ikte 
dem.  England  v.  Crysdale,  Mich. 
Term,  5  Vic. 
[See  alflOy  cases  9, 10, 11  infnu] 
Statemenis  made  by  counsel  respect 
ing  a  will — Production  of  the  unll 
necessary  ] — 6.  Where  in  ejectment 
the  plaintiff's  counsel  in  opening  his  case 
stated  it  as  a  question  of  legitimacy  and 
that  the  defendant  claimed  under  a  will, 
and  the  defence  was  conducted  without 
the  production  of  the  will,  as  if  the  state- 
ment of  the  counsel  had  rendered  that 
unnecessary:  Held,  that  it  ought  to  have 
been  produced.  Doe  dem.Breakey 
V.  Breakeyy  ii.  U.  G.  R.  349. 

Ejectment — Proof  of  marriagej] 
— ^7.  Proof  of  marriage  by  reputation 
and  cohabitation  for  twenty  or  thirty 
years  is  sufficient  in  ejectment,  and  if 
the  presumption  therefrom  is  to  be  re* 
butted,  it  must  be  by  positive  testimo- 
ny,    lb. 

Secondary  evidence  received — 06- 
jections  afterwasrds  as  to  seareAJ] — S. 
After  secondary  evidence  of  the  con- 
tents of  a  document  has  been  receiv- 
ed, it  is  too  late  to  object  that  a  prop^ 
search  for  the  document  itself  had  not 
been  made.  Doe  dem.  Modem  v. 
Tumbuli,  V.  U.  G.  R.  129. 

PThe  question  whether  there  has  been  a 
sufficient  search  or  DOt,  depends  on  the  namrt 
of  the  instrument  searched  for.  PerAldtrmmt 
B.,  GatkereoU  v.  JUiofi,  zv.  M.  &  W.  835.] 

Memorial  of  a  mortgage  given  by 
a  party  to  prove  seizin  in  thatparty'^ 
— 9.  On  a  traverse  of  office  a  memo- 
rial of  a  mortgage  for  years  from  an 
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alien  to  the  original  grantee  of  the 
Crown,  under  whose  heir  traverser 
daimS}  is  not  conclusive  evidence  of  a 
seizin  in  fee  in  the  alien  at  the  time  of 
the  mortgage.  Rex  v.  Theale,!)^. 
Bep.  331* 

Memorials  more  than  thirty  years 
old  prove  themselves,} — 10.  A  memo- 
lia]  more  than  thirty  years  old  of  a 
lostdeed  is  good  evidence  upon  its  bare 
production,  without  calling  or  account- 
ing for  the  subscribing  witness.  Doe 
den.  Modem  v.  Thimimll,  v.  U.  G. 
R.  129. 

11.  SemUe:  That  this  principle 
eitends  to  any  written  document  more 
than  thirty  years  old,  even  to  letters. 

Allowance  for  road — Sow  far 
proved  hy  original  plan.'] — 12.  The 
piece  of  land  marked  out  in  the  original 
plan  of  a  township  as  an  allowance  for 
a  road,  does  not  lose  that  character  be- 
cause it  has  never  been  used  as  a  road 
for  forty  years,  and  a  copy  of  the  ori- 
ginal plan  of  the  township  is  admissi- 
ble in  evidence  to  prove  such  allow- 
ance, although  it  does  not  appear  by 
whom,  nor  from  what  materials,  the 
plan  was  compiled.  Badgley  v.  Ben- 
dery  iii.  0.  S.  221. 

Secondary  evidence  of  a  lost  note, 
vhen  adrnMsMeJ]  —  13.  Where  a 
promissory  note  had  been  indorsed  to 
an  attorney's  clerk  in  the  course  of 
business,  and  misiaid :  Held,  that  se- 
condary evidence  of  it  could  not  be 
given,  without  calling  the  clerk,  al- 
thou^  the  attorney  was  called,  and 
sworn  to  his  belief  of  its  loss.  Groves 
V.  Clark  et  al.,  Tria.  Term,  6Sc7 
Wm.  IV. 

m.   HCARaAT  EVIDEKCE. 

Proof  of  grantee  hesng  alive  ichen 
Crown  grant  issued  in  his  name.'] — 
!•  Ejectment — at  the  trial  the  plaintiff 
pat  in  an  exemplification  of  a  patent 
dated  10th  March  1797,  granting  cer- 
tain lots  in  fee  to  A.  It  was  then 
proved  that  A.  married  in  this  pro- 


vince in  1794,  and  had  two  daughters, 
that  one  of  the  lessors  was  one  of  those 
daughters,  that  the  other  letwor  was  the 
son  of  .the  other  daughter ;  that  A. 
leA  this  province  for  New  York  in  the 
fall  of  1796,  and  was  heard  of  as  hav- 
ing gone  from  thence  to  the  West  In- 
dies, and  it  was  so  understood  and 
believed  in  his  family  ever  since.  The 
defence  was  that  he  died  before  the 
10th  March  1797,  and  that  therefore 
the  patent  dated  to  him  on  that  day 
was  void,  and  that  a  second  patent 
issued  in  consequence  thereof;  and  a 
patent  issued  in  1801,  granting  these 
same  lands  to  B.  in  fee,  was  put  in. 
It  was  next  offered  by  the  defendant 
to  prove  a  petition  from  the  widow  of 
A.  to  the  Court  of  Probate,  praying  fgr 
letters  of  administretion,  and  stating 
the  day  of  his  death  as  evidence  of  his 
death  on  that  day.  The  learned  judge 
rejected  it  The  letters  of  administra- 
tion were  put  in.  It  was  next  pro- 
posed to  put  in  m  petition,  signed  by 
some  members  of  the  family  of  A.,  to 
the  executive  government,  praying 
that  a  hew  patent  might  issue,  in  con. 
sequence  of  A.'s  death  before  10th 
March  1797,  as  a  declaration  of  that 
fact  by  relatives  of  the  family.  It  did 
not  appear  who  the  parties  were  that 
signed  the  petition.  The  learned  judge 
rejected  that  also.  The  defendant  then 
offered  in  evidence  the  memorial  of  B.» 
praying  that  a  new  patent  might  issue 
to  him,  alleging  that  the  patent  of  the 
lOtfa  March  1797,  was  issued  subse- 
quentiy  to  the  death  of  A*)  and  asking 
the  grant  for  the  benefit  of  A.'s  credi- 
tors, of  whom  B.  was  one,  with  con- 
sent of  A.'s  administratrix.  This  was 
also  rejected  by  the  learned  judge. 
The  defendant  then  called  a  witnessi 
a  surviving  brother  of  A,,  who  proved 
that  the  latter  leA  this  province  in  the 
fall  of  1796,  in  very  bad  health,  being 
in  fact  considered  in  a  desperate  con- 
dition ;  that  he  wrote  from  New  York, 
stating  that  he  was  better  and  intended 
proceeding  to  the  West  Indies ;  and 
tiiatin  the  fdlowing  spring  the  wit. 
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ness  was  informed  of  his  death.  The 
learned  judge  refused  evidence  of  the 
day  on  which  (as  the  witness  heard) 
his  death  took  place,  or  to  receire  evi- 
dence of  the  family  reputation  of  the 
day  of  his  death,  or  to  allow  the  wit- 
ness to  prove  the  statements  of  a  per- 
son who  came  from  the  West  Indies, 
stating  himself  to  have  been  the  ser- 
vant of  A.,  or  to  prove  the  contents  of 
certain  papers  (since  lost)  which  the 
witness  received  from  the  servant,  and 
alleged  to  have  been  an  inventory  of 
A.'s  effects  at  the  time  of  his  death, 
and  an  account  of  the  sale  of  his  effects 
lifter  his  death.  And  upon  the  evi- 
dence admitted,  it  was  lefl  to  the  jury 
to  say  whether  A.  died  before  or  after 
the  10th  March  1797.  If  before,  to 
find  for  the  defendant,  if  after,  to  find 
for  the  plaintiffs:  Heldy(Rohiti9on^  C. 
J.,  dissentiente),  on  motion  for  a  new 
trial  without  costs,  on  the  ground  of 
misdirection  and  rejection  of  evidence, 
that  the  evidence  rejected  by  the 
learned  judge  (Jones)  at  the  trial,  was 
inadmissible ;  but,  that  as  the  nature 
and  character  of  some  parts  of  the 
evidence  rejected  were  not  known 
with  sufficient  certainty,  the  Court 
would  grant  a  new  trial  on  payment  of 
costs.  The  Chief  Justice  was  also  of 
opinion,  that  even  aAer  the  whole  of 
the  evidence  objected  to  had  been  dis- 
allowed, the  jury  would  have  exercised 
a  sound  discretion,  in  finding  for  the 
defendant  upon  the  evidence  which 
had  been  admitted.  Doedem.  Arnold 
et  al.  V.  AvldjOy  v.  U.  C.  R.  171. 

When  hearsay  evidence  of  declara- 
tions proving  pedigree  is  admissible,^ 
— 2.  Before  a  stranger  can  be  al- 
lowed to  give  evidence  of  declarations 
as  to  pedigree,  made  by  a  relation  of 
the  family,  there  must  be  shewn,  1st, 
the  death  of  that  relation,  and  2ndly, 
the  fact  of  his  relationship  to  the  fami- 
ly, which  fact  must  be  proved  aliunde, 
and  not  by  his  own  assertion.  Doe 
dem.  Dunlcp  v.  Servos,  v.  U.  C.  R. 
284. 
[See  Hsia,  2.] 


IV.  Records  and  Pubuc  Docu- 
ments^ 

See  Crown  Grant,  7. — ^Deed,  in. 
11, 12.— Ejectment,  VIII.  22.— 
EvroENCE,  11. 5, 10, 11, 12. — Judg- 
ment, 18. — ^Malicious  Prosecu- 
tion, 3. — Record,  1. 

Admissibility  of  a  continuance  roll 
as  a  record — Farol  evidence,'] — 1.  A 
continuance  roll  found  in  the  proper 
office,  and  entered  and  filed  there  bv 
the  proper  officer,  is  admissible  evi- 
dence as  a  record  of  the  Court  of 
Queen's  Bench,  although  not  com- 
pared with  the  papers  filed  in  the 
cause ;  and  parol  testimony  cannot  be 
received  to  contradict  the  roll.  Prenr^ 
tice  V.  Hamiltonf  Dra.  Rep.  410. 

Admissibility  of  an  affidavit  filed.] 
— 2.  To  prove  that  a  party  made  an 
affidavit  which  has  been  filed,  a  sworn 
copy  of  the  affidavit,  coming  from  the 
hands  of  the  proper  officer,  and  shewn 
to  have  been  used  in  the  cause,  is  suf. 
ficient.  Spafford  v.  Buduinany  Hil. 
Term,  4  Wm.  IV.,  and  Fitzgerald  v. 
Waster,  Mich.  Term,  3  Vic. 

Admissibility  of  copies  of  exhibits^ 
— 3.  Sworn  copies  of  exhibsts  filed  in 
the  Crown  office  cannot  be  received 
m  evidence ;  the  originals  should  be 
produced.  Nelson  et  al.  v.  McDonr 
ell,  Hil.  Term,  7  Wm.  IV. 

Proof  of  pidHic  documents^ — 4. 
Any  public  document,  filed  in  a  pub- 
lic office  of  the  government,  may  be 
proved  by  an  examined  copy.  Mc- 
Lean V.  McDondly  i.  U.  C.  R.  13. 

Comm^encemiefnl  of  actions  proved 
by  original  tarit,] — 5.  The  commence- 
ment of  an  action  may  be  proved  by 
the  production  of  the  writ  of  ca.  re. 
The  minutes  of  the  clerk  of  the  Crown 
or  his  deputy  on  the  writ,  marking 
the  time  of  issuing,  is  prima  facie  proof 
of  the  fact.  Upper  v.  McFarland  et 
al.,  V.  U.  C.  R.  100. 

V.  Writings  generally. 

See  Judgment,  3. — ^Nbw  Trial,  II. 

9|  21 ;  VIII.  4.— Receipt. 
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Certificate  of  cammissioner  adndnr 
uteringoath^allegiaTice.'] — 1.  The 
certiiicate  of  a  commissioner  for  ad- 
miDisteriog  the  oath  of  allegiance,  is 
evidence  a/ier  his  death,  and  that  of 
the  party  taking  the  oath.  Doe  M*- 
Fodane  v.  Lindsay^  Dra.  Rep.  131. 

Froofqfbondy  where  subscribing  idt- 
na$  out  of  the  country, ']-2,  Where  the 
rabscribing  witness  to  a  bond  is  out  of 
the  country,  and  no  one  can  be  found 
who  is  acquainted  with  his  hand-wri- 
ting, evidence  of  the  hand-writing  of 
the  obligor  is  sufficient.  Bennett  v. 
McDonald,  £a«ter  Term,  3  Vic. 

Deed — Dispensing  taith  production 
cf  subscribing  taitness,'] — 3.  In  order 
to  dispense  with  the  production  of  sub- 
scribing witnesses  to  a  deed,  it  must 
be  shewn  that  every  reasonable  enquiry 
has  been  made  for  them  in  the  place 
where  they  were  most  likely  to  be 
found,  and  that  they  cannot  be  dis- 
covered. Tylden  v.  BuUen,  iii.  U. 
C.  IL 10. 

[See  esse  6,  in#M.] 

Trespass  for  seising  goods — Let- 
ters to  prove  ownership  of  the  goods."] 
— 4.  In  trespass  for  seizing  the  plain- 
tiff's goods,  under  an  execution  against 
the  goods  of  A.,  it  was  held,  that  a  let. 
ter  written  by  A.  before  any  third  party 
had  an  interest  in  questioning  the  right 
of  the  goods,  was  evidence  to  go  to  the 
jury  to  shew  the  footing  on  which  the 
the  plaintiff  and  A.  then  stood  with 
respect  to  the  goods.  Robinson  v. 
Rapdjef  iv.  U.  C.  S.  289. 

Witness  to  note —  Whenprodicction 
of,  dispensed  tcithJ] — 5.  The  defen- 
dant was  sued  as  maker  of  a  note,  in- 
dorsed to  the  plaintiff.  There  was  a 
subscribing  witness  to  the  same,  who 
was  not  produced  at  the  trial,  and  no 
objection  was  taken  on  that  ground. 
But  as  the  defendant  had,  before  the 
indorsement,  admitted  to  the  plaintiff 
that  he  had  made  the  note,  and  induced 
the  plaintiff  to  take  it :  Held,  that  it 
was  not  necessary  to  prove  the  note 
by  the  sobecribing   witness^  as  the 


defendant  could  not  be  allowed  to  dis- 
pute his  own  signature.  Ferry  r* 
Latdess,  v.  U«  C.  S.  514. 

Deed — Living  tvitnesses  to  be  ac^ 
counted  for,] — 6.  A.  B.  and  C.  are 
witnesses  to  a  deed .^— A.  having  been 
shewn  to  be  dead,  his  hand-writing  is 
proved ;  the  hand- writing  of  B.,  who  is 
also  lessor  of  the  plaintifi*,  in  an  action 
of  ejectment,  is  also  proved.  D.,  the 
defendant  in  the  action  o(  ejectment, 
having  proved  B.'s  hand-writing,  rests 
his  proof  of  the  deed  there,  without 
attempting  to  account  in  any  way  for 
the  absence  of  C,  the  third  witness* 
Semble,  per  Jones,  J.,  that  the  deed, 
without  accounting  for  the  absence  of 
the  witness  C,  was  not  legally  proved. 
Doe  dem,  McDonald  w,  Twigg  et  al., 
v.  U.  C.  R.  167. 

Proof  of  agreement,  when  signor- 
tures  of  subscribing  untnesses  doubt' 
ful*] — 1,  Although  one  of  two  wit- 
nesses  to  an  agreement  may  deny  his 
signature,  and  a  person  well  acquaint- 
ed with  the  hand-writing  of  the  other 
witness  may  refuse  to  say  that  the 
signature  is  genuine,  it  may  still  be  left 
to  the  jury  to  say,  under  the  circum- 
stances of  the  case,  whether  the  agree- 
ment has  not  in  fact  been  signed  by 
the  parties.  Barber  v.  Armstrongs 
Trin.  Term,  7  Vic. 


VI.  Prbsumption  of  Death. 

Ejectment — When  death  maybe 
presumed — Onus  probandi  in  such  a 
case.] — It  was  proved  at  the  trial  of 
this  cause  that  A.  was  last  seen  in  the 
province  in  December  1827,  and  was 
never  afterwards  heard  of.  A  ^.  fa. 
against  A.'s  lands  was  placed  in  the 
sheriff's  hands  on  the  13th  of  July 
1833,  tested  the  29th  of  June  1833. 
The  heir  of  A.  brought  an  action  of 
ejectment  against  the  purchaser  under 
the  sheriff's  sale  and  attempted  to  re- 
cover upon  the  ground  that,  aAer  so 
many  years  (about  15)  had  elapsed 
over  and  above  the  seven  years  the 
law  presumed  A.  to  have  been  living 
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since  he  was  last  heard  of^  the  pre- 
sumption that  he  did  not  die  till  the  ex- 
piration  of  the  seventh  year,  though 
there  was  no  circumstance  in  evidence 
to  shew  that  he  died  earlier,  was  at  an 
end,  and  that  it  was  incumbent  on  the 
purchaser  at  sheriff's  sale  to  shew  that 
he  did  not  in  fact  die  till  afVer  the 
seventh  year,  and  that  the  jury  should 
be  directed  to  find  whether  he  did  or 
did  not  die  within  the  term  of  seven 
years;  but^e^,  the  proper  direction  to 
give  die  jury  was  that  at  the  end  of 
seven  years  die  fact  of  death  was  to  be 
presumed  and  not  sooner,  unless  there 
was  some  evidence  affecting  the  pro- 
bability of  life  continuing  so  long,  and 
also  that  it  was  incumbent  on  the  heir 
of  A.,  and  not  upon  the  purchaser  un- 
der the  fi.  fa.,  to  shew  when  A.  died. 
Doe  dem.  Hagerman  v.  Strong  et  al,, 
iv.  U.  C.  R.  510. 

[The  law  may  presume  death  alter  aeven 
yean'  absence,  oat  not  the  time  of  the  death. 
Nepean  v.  Doe  dan.  Knight,  ii.  M.  &  W.  894.] 


VIL  Admissions  and  Declara- 
tions. 

See  Account  stated,  passim.-BiLLS 
OF  Exchange  etc,  V.  20. — Cri. 

MINAL  CoNVERSATION.-£vQ)ENC£, 

III.  2. — Executor  etc,  II.  8,  9. 
Joint  Stock  Company,  2. — Lim- 
its, II.  15.— Maintenance  (Sta- 
tute of),  11. — ^New  Trul,  I.  8. 
Receipt,  1. 

Admissions  of  a  real  plaintiff  in 
ejectment f  the  lessor  being  an  infant.'] 
— 1.  The  admissions  of  the  plaintiff 
in  ejectment,  being  a  real  person,  (the 
lessor  being  an  infant,)  are  not  evi- 
dence, to  prevent  the  recovery  of  the 
premises.  Nicholson  dem.  Spafford 
V.  Roe^  iii.  0.  S.  84. 

Admissions  of  witness  before  trial 
to  contradict  his  own  statements  at  the 
trial.'] — 2.  Where  the  plaintiff  in  an 
action  of  trespass  for  cutting  and  car- 
lying  away  timber,  on  which  issue  was 
joined  on  a  revocation  of  license,  called 
the  agent  of  the  defendant  to  prove 


that  he  had  revoked  the  liceofle  to  him 
and  that  the  defendant  still  continoed 
to  cat  the  timber,  and  the  witnees  de- 
nied the  revocation  to  him:  Held, 
that  the  phiintiff  might  call  other  wit- 
nesses to  prove  that  they  had  heaid 
this  witness  admit  that  the  license  had 
been  revoked  to  him,  and  that  the  wit- 
nesses knew  that  he  had  still  gone  on 
and  cut  the  timber  after  he  had  made 
that  admission.  WNab  v.  Stinaon, 
Trin.  Term,  5  &  6  Vic. 

Admissions  by  letter  open  to  eacpUb-^ 
nation.] — 3.  Letters  written  by  the 
parties  to  a  suit,  like  receipts  and  other 
admissions,  are  always  open  to  expla- 
nation, unless  under  the  particular  cir- 
cumstances  of  the  case  they  may 
have  lead  to  conduct  in  third  parties 
involving  loss  to  them  by  reason  of 
their  having  acted  upK)n  the  foith  of 
such  letters.  CuvUlier  et  al,  v. 
Browne,  iv.  U.  G.  S.  105. 

When  attorney  bound  by  adnds* 
sions  of  his  client^s  agent.]- — 4i,  A., 
defendant's  attorney,  accepting  his  in- 
structions from  B.  as'  the  agent  of  the 
defendant,  and  making  his  defence  un- 
der them,  is  bound  at  the  trial  by  the 
admissions  B.  has  agreed  to  make. 
Doe  dem.  IMP  Donald  v.  Long^  iv.  U. 
C.  R.  146. 

Declaralion  of  testator  as  to  his 
age.] — 5.  The  declarations  of  a  de- 
ceased testator  respecting  his  age  at 
the  time  of  the  execution  of  his  will 
are  not  admissible  as  evidence.  Doe 
dem.  Stephen  et  Uz,  v.  Ford,  iii.  U. 


VHI..Practic£  and  miscellaneous 
Matters. 

See  Absconding  Debtor,  13. — 
Amendment,  III.  3, 4, 5,  9.-^Arbi- 
tration  and  award,  111(1),  1.— 
Assault  and  Battery,  5,  6. — 
Contract,  1. — Dower,  III.  6. — 
Ejectment,  VIII,  15. — Judgment 
AB  IN  case  of  Nonsuit,  IL  8^— 
New  Trial,  I  $  U«— Onus  Fro- 
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Evidmce  cf  hand^wrking — Docu- 
ments unconnected  vdth  die  cause, 
inadmissible  to  refresh  witness  memo- 
ry.]— 1.  A  defendant's  coansel,  in 
order  to  obtain  from  a  witness  an 
opinion  as  to  the  band-writing  of  the 
plaintiff's  receipt  in  foil  to  the  action, 
proposed  to  put  into  his  hands  other 
papers  purporting  to  have  been  signed 
by  the  plaintiff,  but  in  no  tpay  con- 
fuctedttnth  the  cause.  The  learned 
judge  at  Nisi  Prius  objected  to  this 
course,  and  would  not  admit  of  the 
witness  being  examined  as  to  the  other 
writings  till  he  had  first,  from  his  own 
recdiecCion  of  the  plaintiff's  hand-wri- 
ting, given  an  opinion  upon  the  signa- 
ture of  the  receipt :  Hdd,  on  motion 
for  a  new  trial,  that  the  learned  judge 
had  propeiiy  refused  to  admit  the  evi- 
dence. Grleeson  v.  Wallace^  iv«  U. 
C.  R.  245. 

[If  evidence  be  rqected  at  NisiPrius,  the 
coonsel  most  reoneat  the  jadge  to  note  it,  or 
else  he  will  not  be  allowed  to  arsue  in  banc, 
uy  qnettioo  ariamg  oot  of  such  evidence, 
unless  the  uid^s  notes  shew  the  point  to  have 
been  raised  at  the  trial.  Qibba  v.  Piktt  iz. 
M  &  W.  351.] 

RAutting  evidence^  making  out  in 
fact  a  new  case — How  far  to  go  to  a 
/tt/y.] — 2,  It  does  not  necessarily  fol- 
lowy  that  because  the  plaintiff's  wit- 
ness, who  has  been  recalled  to  rebut 
the  evidence  of  the  defendant,  makes 
statements  which  in  fact  amount  to 
setting  up  a  new  case  on  the  part  of 
the  plaintiff,  the  judge  must  therefore 
refuse  to  allow  such  statements  to  go 
to  the  jury.  Devlin  v.  Crocker ^  vii. 
U.  C.  B.  398. 

[See  New  Tual,  X.  28.] 

TSme  for  adndsmon  of  evidence 
generallyJ]^^.  Sem6/e,  that  the  pre- 
cise point  of  time  at  which,  upon  a 
trial,  particular  evidence  may  be  intro- 
duced, is  matter  for  the  judge  at  Nisi 
Phui  exclusively  to  determine.  Rob- 
inson V.  Rapelje,  iv.  U.  C.  R.  289. 

Creej&t.]— 4r.  The  plaintiff  is  not 
bound  by  credits  ^ven  by  him  in  ac- 
county  on  the  meno  itatenient  of  the 


defendant,  but  may  reject  such  credits, 
unless  the  defendant  can  shew  that 
they  ought  to  be  allowed.  Gordon  v. 
Fuller^  Trin.  Term,  1  &  2  Vic. 

Breadi  of  contract — ^et-ojf—Troof 
of  demand.] — 6.  Though  it  may  be 
necessary  to  prove  a  demand  where 
A.  is  suing  B.,  as  for  a  breach  of  con- 
tract in  not  delivering  certain  goods, 
&c.;  yet  where  B.  is  suing  A.,  and  A. 
is  setting  off  his  breach  against  B.'s 
claim,  it  does  not  Mow  that  the  same 
demand  must  then  be  proved.  RiisseU 
V.  RowCy  vii.  U.  C.  R.  484, 

Judge^s  power  to  comment  on  facts 
judicially  knouniy  but  not  brought  out 
at  the  trial.'] — 6.  Semble,  that  the 
judge  at  the  trial,  before  whom  the  ca. 
sa.  in  this  case  had  been  set  aside,  aAer 
argument  in  chambers  with  consent  of 
the  parties,  as  if  by  the  full  court  in 
term,  and  to  whom  the  facts  upon 
which  the  writ  had  been  set  aside  had 
become  judicially  known,  had  a  right 
to  comment  to  the  jury  upon  some  of 
those  (acts,  which  had  been  left  uncon- 
tradicted, as  well  upon  the  trial  as  upon 
the  application  in  chambers,  although 
such  facts  had  not  been  again  expressly 
brought  out  by  the  plaintiff  in  his  evi- 
dence before  the  jury  in  this  case; 
however,  the  facts  thus  stated  by  the 
judge,  were  aflerwards  withdrawn  by 
him  from  the  consideration  of  the  jury. 
Robertson  v.  Meyers^  vii.  U.  C.  K. 
424. 

Interference  of  court  with  the  dis- 
cretion  of  Nisi  Prius  Judge.'] —  7. 
Except  in  case  of  fraud,  the  court  in 
banc,  will  seldom  interfere  with  the 
discretion  of  a  judge  at  Nisi  Prius,  in 
holding  a  plaintiff  to  the  case  which  he 
has  proved,  afler  defects  in  his  evi- 
dence have  been  pointed  out.  Armour 
V.  Phillips,  iv.  U.  C.  B.  152. 

Improbablestatements  byplaintiff^s 
only  witness,  disproving  his  case.] — 
8.  Where  a  witness  being  called  to 
prove  the  plaintiff's  case  persists  in 
making  positive,  though  very  improba- 
ble, statementSi  disproving  it  —  the 
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Court,  in  the  absence  of  any  other  wit- 
ness, will  not  allow  the  case  to  go  to 
the  jury.  (Macaulay,  J.,  dubitante). 
Vincent  y,  Sprague,  iii.  U.  C.  R.  283. 

Defendant  reads  his  otan  letters  in 
address  to  jury — RigJit  to  reply,"] — 
9.  Where  the  defendant  read  to  the 
jury  letters  of  his  own  addressed  to  the 
plaintiff's  attorney,  and  commented 
upon  them — ^the  Court  refused  on  that 
ground  to  allow  the  plaintiff's  counsel 
to  reply.  Alderson  v.  Stewart^  vii. 
U.  C.  R.  297. 


IX.  Evidence  in  particular  cases. 

1.  Accofunt  stated — 8u  Account  Sta- 
ted. 

2.  Administrator— See  Executob  etc. 
IT.  passim. 

3.  Aliens — See  Alien,  3. 

4.  Arbitration  bonds — See  Arbitra- 
tion and  Award,  VI(2),  10, 11. 

5.  Assumpsit— See  Assumpsit,  II.  8, 
ct  seq.— Monet  Counts,  infra. 

&  -^toni<e«'6iZZ»— 5aATToaNET,III. 
3,8. 

7.  Auctions"  See  Auction  and  Auc- 
tioneer, 2. 

8.  Awards — See  Arbitration  and 
Award,  VI(2),  10, 11. 

9.  BailSee  Bail,  II.  4,  (latter  part), 
also,  15. 

10.  Bailiffs^Su  Bailiff,  2. 

11.  Bankrupts— See  Bankrupt  ktc, 
16. 

12.  Bills  of  Exchange — See  Bills  of 
Exchange  etc..  III.  passim ;  V.  1 , 
5,9,19,20;  VI.  4,  6;  VII.  10,12, 
14. — Evidence,  V.  5. 

13.  Carriers— See  Carrier,  paocim. 

14.  Case — See  Case  (Action  oit  the), 
2,9. 

15.  ComposttionwiihcredUorr'SeeCoiK' 
position* 

16.  Contracts — See  Contract,  1, 4. 

17.  Covenants-See  Covenant,  11(1), 
5;  11(2),  11, 12. 

18.  Ooion  Grants— (9ee  Crown  Grant 
7,17. 

19.  Customs— 8u  Cubtous  Acts,  5. 

20.  Defliurrof e^iSee  Demubrage,  2. 

21.  Disputed  boundaries^See  Eject- 
ment, VIII.  22. 

22.  i>ouj«f-.5«eDowBB,  11.6,7,16,17. 

23.  Ejectment— See  Ejectment,  II. 
11 ;  VIII.  passim.— Evidence,  IL 
4,  8;  III.  1.— Forfeiture,  1.— 
Heir,  2,  3 — Rectob — ^Taxes,  3, 
4, 6, 12.— Title,  U,  12, 13, 16, 18. 
Witness,  25. 


24.  Escapes— See  Escape,  3, 7, 8. 

!IS.  Executors— See  Executor   etc., 
II.  passim. 

26.  jPaiM/mprtsoitBim^—teFAXJE  Im- 
prisonment, 8,  9, 10. 

27.  Fernf—See  Ferry,  1,  4. 

28.  Foreiipi  Judgments — See  Foreign 
Judgment,  2, 4,  5,  7, 11, 

29.  Fore^  Zavw—^ee  Foreign  Law, 
1. 

30.  Frauds  (Statute  of  )^8ee  Fbauds 
(Statute  of),  I.  3, 4,  5,  6. 

31.  General  issue  (Evidence  under)-' 
See  General  Issue,  and  tlw  cases 

there  referred  to. 

32.  Goods  sold — See  Goods  sold,  6. 

33.  GtMiraiOeet—iSes  Guarantee,  1,6, 
7. 

34.  Libel — See  Libel  and  Slander, 

m. 

35.  Limitations^ See  Limit atioks(Sta- 
TUTE  of).  III.  4,  et  seq. ;  IV.  9,  et 
seq. 

36.  Malicious  Arrests— See  Malicious 
Arrest,  4,  9, 14, 17, 22. 

37.  Malicious  Prosecutions — See  Mali- 
cious Prosecution. 

38.  Marriage— See  Marriage,  2,  3, 
and  cases  there  refened  to. 

39.  Mesne  Proflts—See  Mesne  Pro- 
fits, 2,  3, 6. 

40.  Money  Counts— See  Monet  bad 

AND     received,    6,     13«— MoNET 

Lent. 

41.  Payment— See  Payment,  2, 3. 

42.  Pedigree— See  Evidencr,  III.  2.— 
Heir,  2.— Witness,  24. 

43.  Promissory  nofef^—iS'€«  Bills  OF  Ex- 
change ETC.,  supra. 

44.  Replevin— See  Replevin  etc  .,3,4, 
•      5,8, 

45.  Seals  of  Corporations — See  Corpo- 
ration, 10. 

46.  iSe(iudion^6!ee  Seduction,  12, 13. 

47.  Set-off— See  Set-off,  12, 15, 18. 

48.  £9km0^— Ses Sheriff, m. passim; 

49.  ^/omier—^eeLiBBL  and  Slander, 
lU. 

50.  Trespass— See  Sheriff,  III.  pas- 
sim.—Trespass,  n.  paasim. 

51.  7h>ver—See  Trover,  U.  3,4. 

52.  Use  and  Occupation — See  Use  Aim 
Occupation,  2,  3. 

63.  Okiry— At  Usury,  pasiiin. 

54.  H^WTOitfy— As  Warranty. 
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EXCHANGE. 

See  Bnj.B  of  Exchange  etc.,  VIII. 
^.  2,3. 

"  EXCISE. 
See  Customs  Acts. 

EXECUTION. 

See  Action,  3« — ^Alien,  6. — ^Attor- 
NiT,  11(1),  2. — Bankrupt  etc.,  4, 
7,  10. — Capias  ad  Satisfacien- 
dum.— Cognovit,  11. — Corpora- 
tion, 2.— Costs,  VIIL  6.— Dis- 
trict Court,  2.— Dower,  III.  1. 
Elegit.— Estate,  5. — Executor 
ETC.,  1. 4. — ^False  Return. — Fie- 
ri Facias. — ^Heir,  4. — ^Irrequ- 
laritt,  14. — Judgment,  14.-New 
Trial,  II.  22.— Scire  Facias,  4, 
5.— Sheriff,  I.  1, 10. — Sheriff's 
SAI.B,  2. — ^Venditioni  Exponas. 

Execution  on  judgment  for  benefit 
of  a  third  party. y^\.  TheConrtwUl 
not  order  that  execution  shall  issue  on 
a  judgment  for  the  benefit  of  a  third 
party,  a  stranger  to  that  judgment. 
GatnUe  et  al.  v.  BugselL  Mich.  Term, 
7  Wm.  IV. 

Levying  debt  on  one  of  several  de- 
fendants!]—2.  The  Court  will  not  re- 
itrain  a  plaintiff  from  levying  the  whole 
of  his  debt  on  one  of  several  defen- 
dants. Zavitz  V.  Hoover  et  al.,  Mich. 
Term,  2  Vic 

Execution  attaches  on  goods  in  cus- 
tody unihout  seizure."] — 3.  Where 
goods  are  already  in  the  custody  of  the 
law,  a  writ  of  fi.  fa.  at  once  attaches 
upon  them,  without  an  actual  seizure. 
Beekman  ▼•  Jarvis,  iii.  U.  C.  R.  2S0. 

Action  in  debt — Cognovit  in  as- 
timpttt  —  Execution  thereon.] — 4. 
The  Court  will  not  set  aside  an  execu- 
tion upon  the  ground  that  the  action 
was  commenced  in  debt  and  the  cog- 
novit  given  in  assumpsit.  Brown  v. 
Waldmn,  Tay.  U.  C.  R.  679. 
2o 


Setting  aside  execution  having 
priority  f  on  motion  of  strangers.] — 5. 
Where  there  were  several  executions 
against  the  goods  o£  a  debtor  and  there 
was  a  defect  in  the  proceedings  of  the 
execution  creditor,  who  was  entitled  to 
priority,  which  might  have  been  suffi* 
cient  to  have  set  them  aside  on  the 
motion  of  the  debtor, — ^the  Court  re- 
fused to  set  them  aside  on  the  appli- 
cation of  the  subsequent  execution 
creditors,  made  for  the  purpose  of  ob- 
taining priority  for  their  writs  of  exe- 
cution, without  the  knowledge  or  con- 
sent of  the  debtor.  Farr  v.  Arderly^ 
i,  U.  C.  R.  337. 

Staying  proceedings,  plaintiff'  hav' 
ing  fied  the  province.] — 6.  Where 
the  plaintiff  obtained  judgment  against 
the  defendant  ten  years  ago,  and  two 
or  three  years  afterwards  fled  from  the 
province  charged  with  a  criminal  of- 
fence, and  a  writ  of  execution  had 
been  issued  on  the  judgment  without 
any  leave  of  the  Court,  or  notice  to 
the  party, — the  Court  made  a  rule  ab- 
solute to  stay  the  proceedings.  Hobson 
V.  Shand,  iii.  U.  C.  R.  74. 

Sued  out  by  assignee  in  the  name 
of  the  assignor.] — 7.  A.  obtains  a 
judgment  against  B.  on  his  bond,  and 
ailer  this  assigns  the  judgment  to  C. 
for  valuable  consideration.  C.  issues 
a  writ  against  B.'s  lands  in  the  name 
of  A.  B.  applies  to  set  the  writ  aside 
— the  Court  dischaiged  the  application. 
Commercial  Bank  v.  Boulton,  vi.  U. 
C.  R.  627. 

Irregtdarity — Waiver.] — 8.  It  \i 
an  irregularity  only,  and  not  a  nullity, 
to  issue  an  alias  fi.  fa.  aAer  a  return  of 
<«  goods  on  hand"  to  the  original  fi.  fa., 
and  a  ven.  ex.  upon  it,  on  which  the 
sheriff  returns ''  that  the  goods  had  been 
exhausted  by  prior  writs ;"  and  the  ir- 
regularity is  waived  by  the  application 
against  it  not  being  made  in  due  time. 
ne  Commercial  Bank  v.  McDonell 
etal.,i.U.  C.  R.406. 

[See  iRaEGULAAtTT,  14.] 

Priority.] — 9.  In  determining  the 
priority  of  writs,  the  Court  will  look 
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to  the  fraction  of  a  day.   Beekman  v. 
Jarvis,  iii.  U.  C.  R.  280. 

Spe7it  execution,']  — 10.  Nothing 
can  be  done  under  an  execution  after 
it  has  ceased  to  be  current,  unless  for 
the  purpose  of  perfecting  what  had 
been  commenced  while  it  was  in  force. 
Doe  dem,  Greenshields  v.  GarroWj  v. 
U.  C.  R.  237. 

Different  species  of  estates  and  inter- 
ests liable  to  execution. 
Equity  of  redemption,'] — 11.  An 
equity  of  redemption  in  a  term  of  years 
cannot  be  sold  on  an  execution.  Doe 
dem,  Webster  v.  Fitzgerald^  Easter 
Term,  2  Vic. 

[The  statute  12  Vic.  ch.  73,  passed  since 
this  decision,  enacts  generally  that  the  inter- 
est of  a  mortgagor  may  be  seized  on  an  exe- 
cution against  lands.] 

Interest  of  mortgagee,] — 12.  After 
a  mortgage  in  fee  has  become  for- 
feited by  the  non-payment  of.  the 
mortgage  money,  the  mortgagee's  in- 
terest in  the  mortgaged  premises  can- 
not be  sold  under  an  execution  against 
lands.  Doe  dem,  Campbell  v.  Thomp- 
son,  Hil.  Term,  6  Vic. 

Lands  of  testaXor  on  judgment 
against  executor,] — 13.  Lands  and 
tenements  held  in  fee  simple  by  a  debt, 
or  at  the  time  of  his  decease,  may  be 
legally  taken  in  execution  on  a  judg- 
ment against  his  executor  or  admin- 
istrator. Forsyth  v.  Hallf  Dra.  Rep. 
304. 

[See  ExEcxTTOR  etc.,  IU.  3, 4, 5, 6, 7.] 

Sale  of  debtor^s  possession  of  lands 
under  fi,  fa,  goois^  — 14.  Mere 
possession  of  land  by  a  debtor  consti- 
tutes prima  facie  a  seizin  in  fee,  and 
Buch  an  estate  cannot  be  sold  under 
an  execution  against  goods  and  chat- 
tels. Doe  dem,  Keogh  v.  CaOiounf 
u  U.  C.  R.  167. 

Rights  of  entry  not  liable,] — 15. 
The  sheriff  under  an  execution  against 
lands  can  only  sell  the  debtor's  inter- 
est in  possession,  whatever  that  interest 
may  be ;  he  cannot  sell  the  debtor's 
mere  right  of  action  vAuld  a  third  party 


is  in  adverse  poesesmon  of  tke  land. 
Doe  dem,  Ausman  et  al.  v.  Mintkomey 
iii.  U.  C.  R,  423. 

Term  of  years] — 16.  A  term  of 
years  cannot  be  sold  under  an  execu- 
tion against  lands  and  tenements.  Doe 
dem.  Court  v.  Tapper  et  al,^  Trin. 
Term,  1  &  2  Vic. 

Trust  estate.]  — 17.  A.,  the  as- 
signee of  a  certain  leasehold  property, 
makes  an  assignment  to  £.,  upon  an 
understanding  that  he  is  to  hold  the 
property  only  as  his  agent  till  his  return 
from  the  United  States.  A.  returns, 
and  directs  B.  to  assign  the  same  to  C, 
which  he  does.  D.  having  an  execu- 
tion against  the  goods  of  A.,  purchased 
A.'s  interest  in  the  lease  at  the  sher- 
iff's sale :  Heldy  in  an  action  of  eject- 
ment, brought  by  D.  to  recover  posses- 
sion from  C,  that  A.  had  no  estate 
which  could  be  sold  by  the  sheriff,  and 
that  a  verdict  should  be  entered  for 
the  defendant  C.  Doe  dem,  Simpson 
V.  Privaty  v.  U.  C.  R.  215. 

Sale  of  rent  charge  under  afi,  fa. 
goods.] — 18.  A  rent  charge  issuing 
out  of,  and  chargeable  upon  a  freehold 
estate,  and  granted  to  a  person  (or  hit 
life,  is  not  subject  to  be  seized  and  sold 
as  a  chattel,  under  a  writ  of  fi.  fa. 
against  goods.  Smith  v.  Tumbutt,  v. 
U.  C.  R.  586. 

Aba?idon7nent  of  seizure,]  —  19. 
The  sheriff,  on  the  15th  of  April  1835, 
received  a  writ  of  fi.  fa.  against  lands, 
and  on  the  10th  of  May  1836  he  sold 
some  of  the  defendant's  lands  under  it ; 
other  portions  of  the  land,  though  in- 
cluded in  the  sheriff's  advertisement 
published  previously  to  that  sale,  were 
not  sold.  There  being  no  adjournment 
of  the  sale,  or  any  postponement  from 
time  to  time,  or  any  new  adveitiae- 
ment,  the  sheriff,  in  December  1838, 
suddenly  takes  up  this  old  writ,  ismied 
in  1835,  and  proceeds  to  sell  under  it 
the  lands  unsold  in  1836:  but  held, 
that  the  seizure  under  the  writ  of  1835 
must  be  considered  as  mbandoned, 
and  the  saleof  1838  void.  Doe  dem. 
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Camerfm  ▼•  BMnaim  et  al,f  vii.  U. 

AtgA^  <^  execution  creditor,  uhen 
debt  satisfiedfto  assist  sheriffs  vendee 
by  issuing  alias  fi.fa^ — ^20.  Wh^re 
the  execution  creditor  had  been  paid 
his  debt  in  full  in  1840,  by  the  assignee 
of  the  sheriff's  vendee  of  land  sold 
ander  a  fi.  fa.  lands — ^the  Court,  upon 
the  &ets  given  in  the  report,  set  aside 
an  order  in  (Cambers,  obtained  by  the 
attorney  for  the  assignee,  and,  as  if  at 
the  instance  or  with  the  consent  of  the 
execution  creditor,  for  the  issuing  a  fi. 
fa.  lands  in  1849  against  the  execu- 
tion debtor,  holding  that  it  was  not 
competent  for  the  execution  creditor 
at  that  distance  of  time  to  elect  to  con- 
sider his  debt  unsatisfied,  and  to  act 
upon  the  assumption  that  the  person 
who  paid  it  did  not  make  the  payment 
in  privity  with  his  debtor,  nank  of 
Upper  Caamda  v.  Murphy ^  vii.  U.  C . 
R.d28. 

EsUOe  reverting  from  trustees.'] — 
21.  Where  real  property  is  conveyed 
Co  trustees  for  inde  for  the  satisfaction 
of  debts,  so  as  the  sale  be  made  within 
a  certain  period,  and  the  sale  be  not 
made  within  that  time,  no  use  results 
back  to  the  grantor  which  can  be 
taken  in  execution  for  his  debts  under 
the  Statute  of  Frauds.  Doe  dent.  Lau- 
rason  v.  The  Canada  Company y  Trin. 
Term,  5  &  6  Vic; 

Interest  of  reversioner,] — ^22.  The 
interest  of  a  reversioner  may  be  sold 
noder  a  fi.  fa.  againat  lands,  during  the 
life-time  of  the  tenant,  for  life.  Doe 
dem.  Cameron  v.  Robinson  et  a/.,  vii. 
U.  C.  B.  335. 

(As  to  the  interests  in  land  that  may  now  be 
seized  and  sold  in  execution,  see  statnte  12 
Vie.  di.  71 ,  tee.  13,  extended  by  14  &  15  Vic. 
ch.7,aee.90 
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EXECUTOR  AND  ADMINISTRA- 
.  TOR. 

I.  Rights  and  Liabujties. 

II.  FaOC££DIMGS  BY. 
III.  iafiQWMSnSQH  AGAIIfBT. 


I.  Rights  and  LuBiLrrifis. 

See  Arbitration  and  Award,  VI 
1),  6. — Bills  of  Exchange  etc., 
V.  11, .19. — Bond,  I.  6. — Capias 
ad  Satisfaciendum^  4. —  Costs, 
II.  4. — Distress,  I.  12. — ^Eject- 
ment, VIII.  6. — Execution,  13- — 
Legacy. — Limitations  (Statute 

of),  III.   5,    6. — ^MONEY  HAD  AND 

RECEIVED,  1,  10. — Sheriff,  V.  4, 
15. — ^Trust  and  Trustee,  1,  2. — 
Will,  7. 

Grant  of  probate  by  the  Court  of 
Canterbiiryy  no  authority  to  sue  here'j 
— 1.  Probate  of  a  will  granted  by  the 
Court  of  Canterbury,  gives  no  title  to 
an  executor  to  sue  for  a  cause  of  action 
accruing  in  this  country,  the  testator 
having  died  here.  The  executor  can- 
not maintain  an  action  without  produc- 
ing letters  testamentary,  granted  by 
the  proper  authority  in  this  province. 
White  V.  Hunter,]^  U.  C.  R.  452. 

ExeciUor  of  deceased  partner^ 
tenant  in  common  witli  surviving 
partners.] — 2.  The  executor  of  a  de- 
ceased partner  in  trade  Is  tenant  in 
common  with  the  surviving  partners 
of  the  partnership  property,  and  the 
surviving  partners  cannot  sue  him  ia 
trespass  for  a  wrongful  sale  and  con- 
version of  the  whole  of  the  partnership 
property  against  their  will.  Strathy 
V.  Crooks,  ii.  U.  C.  R.  61. 

Executors  empowered  to  dispose  of 
lands  for  paym^ent  of  debts.] — 3. 
Plaintiff  declared  in  indebitatus  as- 
sumpsit ;  the  defendant  pleaded  plene 
administravit  except  as  to  the  20/.  The 
plaintiff  replied  admitting  that  the  de- 
fendant had  not  any  goods  or  chattels, 
except  &c.,  yet  that  the  testator  died 
seized  of  Umds,  and  that  the  said 
lands  &c.  were  at  the  testator's  death, 
and  when  suit  brought,  assets  in  the 
hands  of  the  defendant  as  executor, 
and  liable  to  satisfy  the  plaintiff's  dam- 
ges.  Demurrer  to  replication,  on  the 
ground  that  executors  had  no  control 
over  lands,  or  could  not  as  executors 
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dispose  thereof:  Held,  replication 
good.  Seatan  v.  Taylor,  iii.  U.  C. 
1L302. 

Construction  of  tcUl — Vesting  of 
estate  tail — Idability  for  debts.] — 4«. 
A  devise  to  a  son  of  the  testator  and 
^  his  heirs  forever,  and  in  failure  of 
male  heirs  begotten  by  him  to  the  heir- 
at.lai¥  of  another  son,"  gives  an  estate 
tail  to  the  first  son,  and  when  the  de- 
vise was  of  lands  of  the  Crown,  of 
which  the  testator  was  merely  the 
nominee,  but  afler  his  death  a  grant 
issued  for  them  to  the  first  son  and  his 
heirs  to  the  uses  of  the  will  of  the  tes- 
tator: Heldy  that  the  will  should  be 
construed  as  if  the  testator  had  pos- 
sessed the  legal  estate,  and  that  as  the 
first  named  son  was  only  tenant  in  tail, 
the  lands  could  not  be  sold  in  the  hands 
of  his  executors  for  his  debts.  Doe 
dem.  Butler  v.  Stevens,  Mich.  Term, 
3  Vic. 

A  promise  to  a  third  party  enuring 
to  the  benefit  of  an  administrator  de 
bonis  non.l — 5.  An  express  promise 
to  pay  made  by  the  defendant  to  a  third 
party,  may  enure  to  the  benefit  of  the 
plaintiff,  an  administrator  de  bonis  non 
with  the  will  annexed,  though  at  the 
time  of  such  promise  the  plaintiff  had 
not  obtained  letters  of  administration. 
Beard  v.  Ketdium,  vi.  U.  G.  R.  400. 

Right  to  recover  money  from  son 
intended  for  other  chUdren."} — 6. 
Where  a  father  intending  in  the  distri- 
bution of  his  property  to  give  his  son 
one  hundred  acres  of  land,  was  in- 
duced by  the  son  to  exchange  that 
land  for  the  property  of  a  stranger,  the 
father  paying  125/.  for  such  exchange, 
and  the  son  promising  to  repay  it,  so 
that  it  might  go  in  the  distribution  to 
the  rest  of  the  family,  and  the  father 
then  for  a  nominal  consideration  con- 
veyed to  the  son  the  land  received  in 
exchange:  Held,  that  the  executors 
of  the  father  might  maintain  an  action 
against  the  son  for  the  125/.  as  money 
paid  to  his  use ;  that  they  were  not 
estopped  by  the  consideration  stated  in 


the  deed,  and  it  was  not  for  an  interest 
in  lands  within  the  Statute  of  Frauds. 
McBride  et  al.  v.  Pamdl,  iv.  O.  S. 
152. 

Money  had  and  received,] — 7. 
Where  money  has  been  paid  by  a  tes- 
tator on  an  agreement  for  the  purchase 
of  lands,  which  the  vendor  has  failed  to 
complete,  it  may  be  recovered  back 
by  the  executors  as  money  had  and  re- 
ceived to  the  use  of  the  testator. 
Smart  et  al.  v.  Brown,  Elaster  Term, 
2  Vic. 

Misconduct  by  executor  in  securing 
his  own  debt.] — 8.  A  testator  who 
was  indebted  to  the  defendant  ap. 
pointed  him  his  executor,  and  he  be- 
ing desirous  of  securing  his  own  debt, 
made  an  arrangement  with  the  plain- 
tiff, to  whom  the  testator  had  owed 
nothing,  to  confess  a  judgment  to  him, 
that  an  execution  might  issue  against  the 
lands  of  the  testator  in  the  defendant's 
hands  as  executor,  and  that  the  plain- 
tiff should  pay  the  proceeds  arising 
from  the  sale  to  the  defendant  for  his 
debt,  and  a  confession  having  been 
given  and  execution  issued  in  pursu- 
ance of  this  arrangement,  the  Court, 
on  the  application  of  the  tenant  of  the 
land,  set  aside  all  the  proceedings  with 
costs.  Bonistiel  v.  McMasters,  Mich. 
Term,  3  Vic. 

Executors  personally  liable  for 
costs.] — 9.  Where  executors  employ 
an  attorney,  they  are  personally  ren- 
ponsible  to  him  for  the  costs.  Dickson 
etal.  v^  Crooks  et  al,,  Mich.  Term,  4 
Vic. 

[See  their  right  to  recover  costs— Costs, 
II.  4.] 

Covenant  in  conveyance  personally 
binding  on  executors.] — 10.  Where 
executors  conveyed  land  as  executors 
under  a  power  of  sale  in  the  will  of 
testator,  but  entered  intp  a  covenant 
for  themselves,  their  heirs,  &c.,  in  the 
deed,  for  good  title :  Held,  that  they 
were  personally  liable  on  that  cove- 
nant, and  that  the  grant  by  them  as 
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exeenton  could  not  control  their  ex- 
pms  contract.  McDonald  v.  Mc- 
Dmdl  ft  al.,  Hil.  Term,  4  Vic. 

lAabibU^  of  executors  of  a  de- 
ceased jotfU  contractor  when  the 
other  liping.] — 11.  Where  in  an  action 
of  assumpsit  on  a  conti|ict  against  ex- 
ecaton  they  pleaded  that  the  cause  of 
action  accrued  in  Scotland,  against 
their  testator  and  one  A.  jointly ;  that 
A.  is  still  living,  and  that  by  the  law 
of  Scotland  where  the  contract  was 
made,  if  one  of  the  parties  to  a  joint 
contract  die,  his  personal  representa- 
tives are  dischai^ed, — the  plea  was 
held  bad  on  general  demurrer,  as  by 
oar  provincial  statute  1  Vic.  ch.  7,  the 
personal  representatives  of  a  joint 
contractor  are  made  liable  notwitstand- 
ing  the  survivorship  of  the  other,  and 
the  lex  loci  contractus  applies  only  to 
the  contract,  and  not  to  the  remedy. 
Gilmore  v.  Crooks  et  al,,  Hil.  Term, 

6Vjc. 
[Alio  fee  Fossioif  Jin)OMKirT>8.] 

lAabUity  of  executors  of  sureties  on 
defaication  of  principal?] — 12.  The 
executors  of  sureties  are  liable  for  the 
defalcation  of  the  principal,  committed 
after  the  death  of  their  testator,  and 
even  afler  notice  given  by  the  execu- 
tors that  they  would  not  be  liable. 
Regina  v.  LeenUng  et  al»,  vii.  U.  G. 
B.306. 


n.  Proceedings  bt. 

See  Arbitiiation  and  Award,  VI 
(1),7. — ^Bail,II.  14. — Ejectment 
V.  4« — ^LmiT  ations(Statvte  op), 

ly.  9- — ^MONET  HAD  AND  RECEIV- 
ED, ly  10. — Scire  Facias,  3. — 
Set-off,  5. 

Statement  of  catise  of  action,'] — 1. 
Where  a  plaintiff  sues  in  a  represen- 
tative character,  the  cause  of  action 
moat  be  stated  in  the  declaration  to 
have  accrued  to  him  as  such  represen- 
tative. Baton  et  al,  v.  Madden  et 
al.,  Easter  Term,  2  Vic. 

Action  by  surviving  executors — 
ikfarafibfi.j— 2.  Where  one  of  three 


executors  is  dead,  and  the  survivors 
bring  an  action  in  right  of  their  testa- 
tor, the  declaration  must  state  that  pay- 
ment has  not  been  made  to  the  de- 
ceaded  executor.  Nichall  et  al.  v* 
Williams,  Tay.  U.  C.  R.  20. 

Necessity  for  executors  to  produce 
probate  in  actions  by  them,]-^.  An 
executor  suing  for  a  cause  of  action 
after  the  death  of  his  testator  must,  un- 
der the  general  issue,  produce  the  pro- 
bate  of  the  will ;  but  where,  on  the 
general  issue  pleaded  to  a  declaration 
containing  counts  for  a  cause  of  action 
in  the  time  of  the  testator,  as  well  as 
since  his  death,  both  causes  of  action 
were  proved  but  no  probate  was  pro- 
duced, it  was  held  that  the  production 
was  unnecessary,  as  it  appeared  on 
the  record,  from  a  verdict  being  found 
for  a  cause  of  action  in  the  time  of  the 
testator,  that  the  plaintiffs  were  execu- 
tors.  McQUl  et  al.  v.  Bell  et  al,,  iii. 
0.  S.  618. 

4.  Wh'ere  the  plaintiffs  declared  as 
executors,  laying  promises  to  the  tes- 
tator in  his  life-time,  promises  to  the 
plaintiffs  as  executors  after  his  death, 
and  on  an  account  stated  with  the 
plaintiffs  as  executors — ^the  Court  held 
that  it  was  not  necessary  to  produce 
probate  to  prove  their  representative 
character.  Dickson  et  al.  v.  Markle^ 
Dra.  Rep.  298. 

Action  by  administrator — Plea  of 
neunques  administrator,] — 5.  Where 
a  plaintiff  in  his  declaration  styled  him- 
self as  administrator  of  A.,  and  laid 
promises  to  himself  administrator  afore- 
said, but  did  not  aver  any  debt  or 
promise  to  himself  as  administrator, 
nor  make  any  profert  of  letters  of  ad- 
ministration— a  plea  of  ne  unques  ad- 
ministrator was  held  bad  on  general 
demurrer.  Walker  v.  Court,  Hil. 
Term,  6  Wm.  IV. 

Bond  to  executors,  how  to  me  there^ 
on.] — 6.  On  a  bond  given  to  executorsi 
they  may  sue  either  as  executors  or 
in  their  own  right.  Davis  (executors 
of)  V.  DanAs,  Trin.  Term,  1  &  2  Vic 
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Prodiiction  of  letters  of  adminis- 
tration.']— 7,  Upon  the  issue  of  ne 
unques  administrator,  the  plaintiff,  pro. 
ducing  such  letters  of  administration  as 
he  has  pleaded,  will  be  entitled  to  suc- 
ceed. If  the  letters  of  administration 
do  not  give  the  plaintiff  a  right  to  sue, 
by  reason  of  anything  extrinsic,  such 
as  the  place  of  residence  of  the  defen- 
dant, &c.,  the  extrinsic  fact  must  be 
pleaded  specially.  Upon  the  issue  of 
ne  unques  administrator  de  bonis  non, 
the  plaintiff  need  not  produce  the  ad- 
ministration granted  to  the  former  ad- 
ministrator. Beard  v.  JKctchum,  v. 
U.  C.  fi.  114. 

[Grant  of  administration  relates  back  to  the 
death  of  the  testator,  for  several  purposes. — 
Ihster  V.  Bates,  xii.  M.  &  W.  2*26;  Thorpe 
V.  SUiUwoodf  5  M.  &  G.  760;  WhUehead  v. 
TayloTf  10  Ad.  &  Ell  210 ;  Patten  v.  Patten, 
1  Ale.  k  Nap.  493.] 

Averments  of  promise  to  plaintiffs 
administrator  de  bonis  non — General 
issice — Evide/ice.'] — 8.  The  plaintiff, 
as  administrator,  sues  the  defendant 
upon  four  notes  made  in  1796,  aver- 
ring administration  de  bonis  non  in 
1847,  and  laying  promises  to  himself 
as  administrator.  The  defendant  pleads 
that  he  did  not  promise  in  manner  and 
form,  &c.  Upon  the  trial  it  was  proved 
by  a  witness,  not  shewn  to  have  been 
the  plaintiff's  agent,  or  in  any  way 
pri\y  to  the  cause  of  action,  that  he 
came  from  the  United  Slates  in  1842, 
to  speak  to  the  defendant  about  these 
notes ;  that  the  defendant  then  said  to 
him,  "Get  me  the  large  note  you  spoke 
of  and  shew  that  to  me  and  I  will  pay 
the  whole  ;"  that  he  brought  him  the 
note  when  he  came  the  second  time, 
in  1844,  and  afler  much  discussion 
the  conversation  ended  in  the  defen- 
dant saying,  that  he,  the  witness,  must 
see  a  third  party  to  whom  this  defen- 
dant referred,  intimating  that  he  would 
not  engage  to  pay  until  something  had 
been  ascertained  through  this  refer- 
ence ;  that  he  f  the  witness)  made  the 
reference  to  this  third  party,  that 
nothing  resulted  from  the  interview,and 
that  an  action  was  therefore  brought: 


Held^  upon  these  facts,  (Jones,  J., 
dissentiente),  that  if  tlie  admissions  to 
the  witness  could  be  construed  into  an 
absolute  promise  to  pay,  still  being 
made  before  the  plaintiff  had  received 
his  letters  of  administration,  they  could 
not  support  the  issue  raised.    lb, 

9.  Qiuere:  Do  the  admissions  io 
evidence  support  an  absolute  promise 
to  pay,  supposing  them  to  have  been 
made  to  the  administrator  himself? 
and  if  they  do,  does  the  fact  of  their 
being  made  to  the  witness,  instead  of 
to  the  administrator,  make  any  differ- 
ence 1     lb. 


IIL  Proceedings  against. 

See  Amendment,  III.  13.  —  Arbi- 
tration AND  Award,  VI(1),  6. — 
Arrest  of  Judgment,  7. — Bills 
OF  Exchange  etc.,  V.  14. — ^Judg- 
ment, 13. — Legacy. — New  Trial, 
X.  17, 18. — Nolle  Prosequi,  3.— 
Payment  into  Court,  2. — Plead- 
ing, III.  8. — Set-off,  11. 

Husband  and  wife  executrix — Ser- 
vice  ofproces&on  husbandJ] — 1.  Where 
husband  and  wife  executrix  are  sued, 
service  of  process  on  the  husband  only 
is  sufficient,  as  well  as  in  other  cases. 
Shutcr  et  at.  v.  Marsh  et  ux.,  Tay. 
U.  C.  R.  224. 

Estojypcl  from  pleading  plene  oir 
tnini^ravitJ\  —  2.  An  executor  is 
estopped  from  pleading  plene  adminis- 
travit  to  a  declaration  on  a  sci.  fa.,  to 
revive  a  judgment  against  himself,  and 
the  nature  of  such  judgment  appearing 
on  the  face  of  the  declaration,  the  plea 
is  bad  on  demurrer.  Wood  v.  Leemr 
ifig  et  al,y  ii.  O.  S.  508. 

Landsy  how  far  assets  for  payment 
of  debts.] — 3.  Semble:  That  a  fi.  fa. 
cannot  issue  against  lands  and  tene- 
ments of  an  intestate,  as  being  assets 
in  the  hands  of  an  administrator.  Doe 
dem.  Ruggles  v.  Carfrae,  Tay.  U.  C. 
R.  281. 

[Bbt  see  the  following  cases.] 

4.  Lands  are  assets  for  the  aatififiu> 
tioD  of  debts  in  the  handsof  an  executor. 
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under  Geo.  II.  ch.  7 ;  and  to  a  plea 
ofpleoeadmiolstravitytiie  plaintiff  may 
reply  lands.  Gardiner  v.  (xardiner, 
u.  0.  S.  520. 

5.  The  plaintiff  declared  in  indebi- 
t&tas  assumpsit.  The  defendant  plea- 
ded plene  administravit,  except  as  to 
20/.  The  plaintiff  replied,  admitting 
that  the  defendant  had  not  any  goods 
or  chattels,  except,  &c.,  yet,  that  the 
testator  died  seized  of  lands,  and  that 
the  said  lands,  &c.,  were,  at  the  tes- 
tator's death,  and  when  suit  brought, 
assets  in  the  hands  of  the  defendant, 
and  liable  to  satisfy  the  plaintiff's 
damages.  Demurrer  to  replication, 
on  the  ground  that  an  executor  had  no 
control  over  the  lands,  or  could  not  as 
sach  executor  dispose  of  them :  Held, 
replication  good.  Seatan  v.  Taylor, 
iii.  U.  C.  R.  303. 

[See  replication  of  lands,  11  and  12,  infra.] 

6.  Senihle:  That  lands  may  be  sold 
under  a  judgment  confessed  by  an 
executor ;  that  lands  can  be  sold  upon 
a  judgment  execution  against  the  per- 
sonal representatives  of  the  testator, 
under  the  imperial  statute  5  Greo.  II. 
ch.  7,  is  a  point  not  now  open  to  dis- 
cussion before  the  Court.  Doe  dem, 
Lyon  V.  Lege,  iv.  U.  C.  R.  360. 

7.  The  lands  of  a  testator  may  be 
sold  6n  a  judgment  against  one  of  sev. 
eral  executors,  in  the  same  manner  as 
if  the  judgment  had  been  against  all. 
Thedem.  Smith  v.  Shuter  et  aZ,,  Trin. 
Term,  1  &  2  Vic. 

AsseU — Priority  of  paymentsJ] — 
8.  In  payment  of  debts,  a  mortgage 
not  due  must  be  preferred  before  sim- 
ple contract  debts,  and  the  plaintiff 
may  shew  that  simple  contract  debts 
have  been  first  paid,  under  the  repli- 
cation of  assets  in  hand  when  action 
brought,  and  need  not  reply  specially. 
Forsyth  etai,  v.  Johnston  et  al,^  Trin. 
Term,  3  &  4  Vic. 

Plea  cf  submission  to  arbitration,^ 
—-9.  A  plea  stating  that  defendants, 
^xficatora  as  aforesaid,  submitted  to 


arbitration,  doe^  not  imply  that  they 
submitted  in  their  character  as  execu- 
tors. Sleeker  v.  Myers  et  al.,  Tay. 
U.  C.  R.  387. 

Assumpsit  against — Plea  of  out^. 
standing  judgme?its — Pleading.'] — 
10.  In  assumpsit  against  an  executrix, 
she  pleaded  that  there  were  judgments 
outstanding,  one  against  the  testator  in 
favor  of  A.  for  2000/.,  and  another 
against  the  defendant  as  executrix,  and 
that  she  had  fully  administered,  except 
as  to  the  value  of  50/.,  which  sum  was 
not  sufficient  to  satisfy  the  judgments ; 
and  the  plaintiff  replied  that  afler  no- 
tice, and  before  plea,  only  800/.  re- 
mained due  on  A.'s  judgment,  and 
that  A.  was  willing  to  enter  satisfaction 
thereon,  on  payment  of  that  sum,  and 
that  the  defendant  as  executrix  had 
refused  to  pay  it,  and  allowed  A.'s 
judgment  to  remain  for  the  purpose  of 
defrauding  the  plaintiff;  and  that  the 
defendant,  after  the  commencement  of 
the  action,  and  before  plea,  had  suffi- 
cient assets  to  satisfy  A.'s  judgment, 
and  also  the  plaintiff's  damages  ;  and, 
to  the  judgment  against  the  executrix, 
nul  tiel  record,  and  concluding  with  a 
verification :  Held,  on  special  demur- 
rer, shewing  for  cause  that  the  conclu- 
sion by  verification  was  wrong,  and  the 
replication  double,  for  replying  to  both 
judgments  in  the  same  replication, 
that  the  conclusion  was  right,  and  that 
the  plaintiff  could  properly  reply  to 
both  subsisting  judgments,  and  that  the 
defendant  could  not  have  traversed  the 
amount  alleged  to  be  due  on  the  plain- 
tiff's replication,  the  gist  of  the  repli- 
cation being  that  the  judgment  of  A. 
was  upheld  by  fraud.  Burrows  v» 
Waslibum,  EsLSter  Term,  3  Vic. 

• 

Plea  of  outstanding  jtidgmentf 
and  plene  admimstravit — Replica-' 
tion,lands.'\ — 1 L  Where  in  an  action 
against  an  executor  he  pleaded  a  judg. 
ment  recovered  against  him  as  execu* 
tor,  and  plene  administravit  prester  5/., 
and  the  plaintiff  replied  lands  of  the 
testator,  but  did  not  aver  that  the  lands 
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were  remaining  when. action  brought, 
and  neither  confessed  nor  denied  the 
judgment  alleged  in  the  plea — the  re- 
plication was  held  bad  on  special  de- 
murrer. Bowes  V.  Johnson,  Trin. 
Term,  4  &  5  Vic. 

12.  In  an  action  against  an  admin- 
istrator, if  the  defendant  plead  plene 
administravit,  and  the  plaintiff  reply 
that  the  administrator  had  lands  of  the 
intestate  in  his  hands  to  be  adminis- 
tered, of  which  he  could  and  might 
and  ought  to  have  satisfied  the  dama- 
ges, &c. — ^the  replication  is  bad  on 
special  demurrer.  Ward  v.  M^Cor- 
mack,  Easter  Term,  5  Vic. 

Uncertadn  plea,"] — 13.  In  assump- 
sit against  an  executrix,  she  pleaded 
that  the  testator  duly  made  his  will  in 
writing  and  appointed  the  plaintiff  and 
one  6.  S.  B.  his  executors,  and  after- 
wards died  without  altering  the  will, 
the  plea  was  held  bad  on  special  de- 
murrer. Graham  v.  Elliott,  ii.  U.  C. 
B.436. 

Averment  of  promise — Immaterial 
issue,"] — 14.  The  plaintiff  sues  the  de- 
fendants, as  executors  of  a  testator,  the 
indorser  of  a  note  which  had  not  be- 
come due  till  after  the  decease  of  the 
testator ;  he  avers  due  notice  to  the 
executors  of  the  dishonor  of  the  note, 
and  then  states  that  by  reason  thereof 
they  became  liable  to  pay  the  amount 
of  the  note,  and  being  so  liable,  they 
afterwards,  as  executors,  promised  to 
pay  on  request  The  defendants  plead 
as  to  so  much  of  the  declaration  as 
alleges  that  they  promised  to  pay  the 
plaintiff  &c.,  that  they  did  not  promise 
&c. :  Held,  on  demurrer  to  plea,  plea 
bad,  as  raising  an  immaterial  issue,  the 
promise  of  the  executors  to  pay  being 
implied  from  the  facts  averred  in  the 
declaration  and  not  denied  in  the  plea. 
Masson  v.  Hill  et  al,,  v.  U.  G.  R. 
60. 

[See  necaiiity  for  the  avennent  of  promise  in 
an  action  against  an   ezecutor^BiLLS  or 
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EXECUTOR  DE  SON  TORT. 

Mixed  question  of  law  and  fact.] 
— 1.  Whether  a  party  has  made  him- 
self an  executor  de  son  tort  is  a  mixed 
question  of  law  and  facts.  The  jury 
must  in  the  first  place  find  the  &ct8  if 
disputed,  and  the  Court  are  to  say 
whether  those  facts  create  an  execu- 
torship. Haacke  v.  Gordon,  vi.  U.  C. 
R.  424. 


Defending  actions  as  executor. 
2.  A  party  may  make  himself  an  ex- 
ecutor de  son  tort  by  answering  as 
executor  to  any  action  brought  against 
him,  or  by  pleading  any  other  plea 
than  ne  unques  executor.    Ib» 


EXEMPLiriCATIONS. 

See  Crown  Grant,  1, 13. — ^Forkign 
Judgment,  5. 


EXHIBITS. 
See  EvmsNCE,  IV.  3. 


EXIGENT. 

A  writ  of  exigi  facias  will  be  ordered 
by  this  Court  upon  the  application  of 
the  prosecutor  without  its  being  applied 
for  by  the  Attorney  General.  Biz  v. 
Elrod,  Tay.  U.  C.  R.  152. 


EXONERETUR. 
See  Bail,  I.  4,  9, 10, 11« 


EX-SHERIFF. 

See  False  Return,  10. — SHSRirr, 
II.  17,  20.— Sheriff's  Sale,  13, 
14, 15, 16, 17, 18. 


EXTRA  WORK. 

See  Contract,  8, 9.— -Pleading,  IL 
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FALSE  IMPRISONMENT. 

See  CoNSTABLB,  1. — Costs,  VII.  7. 
Magistrates,  7. — New  Trial, 
IV.  5, 1 1. — Sheriff,  1. 15. — Tres- 
pass, II.  1,2,21. 

Actiof^  {igaiftst  ^keriff  on  second 
Mtrrender  of  a  deUorJ] — 1.  Where  a 
debtor  on  the  limits  on  a  writ  of  capias 
ad  satisfaciendum  issued  out  of  a  dis- 
trict conit,  was  brought  by  his  bail  for 
sarrender  to  the  sheriff,  who  refused  to 
receive  him  except  at  the  gaol,  but 
gave  a  certificate  which  was  taken 
away  by  the  bail  that  the  gaoler  might 
receive  him,  and  the  bail  did  not  then 
surrender  him,  but  some  time  after  (the 
debtw  in  the  mean  time  having  gone 
of  the  limits)  gave  him  up  to  the 
sheriff,  who  kept  him  in  close  custody 
until  he  was  discharged  by  an  order  of 
the  judge  of  the  district  court :  Heldf 
that  an  action  for  false  imprisonment 
would  not  lie  against  the  sheriff  for 
taking  the  debtor  on  the  second  sur- 
render, the  first  having  been  condi- 
tional, and  the  condition  not  complied 
with,  and  the  escape  having  been 
negligent  and  not  voluntary.  Thomp. 
ton  V.  Ijeonard,  iii.  0.  S.  151. 

Justificatum  under  mesne  process 
from  district  court.] — 2,  In  a  plea 
justifying  an  arrest  under  mesne  pro- 
cess  of  a  district  court,  the  cause  of 
action  should  be  averred  within  the 
jurisdiction,  and  the  writ  shewn  to  be 
returned.  JBigcraft  v.  Claarke^  iv.  0. 
S.  132. 

3.  It  should  also  be  averred  that  an 
affidavit  for  a  sum  certain  was  made 
and  filed,  to  warrant  the  issuing  of  the 
process ;  and  a  replication  that  no  such 
siSdavit  was  made  and  filed  does  not 
contain  a  negative  pregnant.  Ferris 
et  a£.  V.  Dyer,  Hil.  Term,  6  Wm.  IV. 

4.  In  trespass  for  false  imprisonment 
a  plea  justifying  under  district  court 
process,  which  had  been  set  aside  for 
irnsgularity  on  the  terms  of  no  action 
being  brought,  cannot  be  sustained. 
The  defendant  aboold  have  applied  to 
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stay  proceedings.    Ferris  ▼•  Dyer  et 
al.,  iv.  O.  S.  182. 

Justification  under  aniUegalufor^ 
rant.^ — 5.  Where  in  trespass  for  false 
imprisonment,  the  defendant  justified 
under  a  warrant  fiom  the  president  and 
Board  of  Police  at  Cobourg,  under  the 
GobouTg  Police  Act,  for  the  non-per. 
formance  of  statute  labor  by  the  plain- 
tiff, and  afler  alleging  summons,  ap- 
pearance, conviction  and  warrant  of 
distress,  averred  that  he  had  made  part 
of  the  sum  directed  to  be  levied,  and 
that  the  plaintiff  had  no  more  goods, 
and  thereupon  justified  under  a  war- 
rant to  imprison  for  the  remainder  of 
the  penalty  fortvirelve  days  absolutely, 
and  not  unless  the  fine  and  costs  should 
be  sooner  paid — ^the  justification  was 
held  bad  because  the  plaintiff  was  im- 
prisoned after  part  of  the  fine  had  been 
paid ;  and  the  warrant  to  imprison  be- 
ing (or  an  absolute  time,  without  any 
reference  to  the  eartier  payment  of 
fine  and  costs,  was  illegal  and  void. 
Trigerson  v.  Board  of  Police  of  Co- 
bourgy  Easter  Term,  5  Vic, 

Justification  wider  Hawkers^  and 
Pedlars^  Act.] — 6.  In  an  action  of 
trespass  for  false  imprisonment,  a  plea 
justifying  the  arrest,  as  a  constable, 
without  a  warrant  under  the  Hawkers' 
and  Pedlars'  Act,  58  Geo.  III.  ch.  5, 
for  pedling  without  license,  must  shew 
that  the  plaintiff  was  found  trading 
at  the  time  of  the  arrest,  and  that  the 
defendant  took  him  before  the  nearest 
justice  of  the  peace.  Oviatt  ▼.  Bell, 
i.  U.  C.  R.  18. 

Omission  of  convtction  tn  UKirrant 
— Liability  of  justice.'] — ^7.  Omitting 
to  state  the  conviction  of  a  defendant 
in  his  warrant  of  commitment  will  not 
subject  a  justice  of  the  peace  to  an 
action  for  false  imprisonment,  provided 
the  actual  conviction  be  proved  upon 
his  defence.  Wlielan  v.  StevenSp 
Tay.  U.  C.  R.  328. 

Justification  under  vxxrranZ — Ge- 
neral tssueX-^.  The  sheriff  sued 
in  trespass  for  false  imprisonment  in 
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having  arrested  the  defendant  under  a 
warrant  issued  by  the  justices  of  the 
peace  sitting  in  quarter  sessions,  may 
give  this  justification  in  evidence  under 
Uie  general  issue.  Fraser  v.  Dicksony 
V.  U.  C.  R.  231. 

Plea  j-ustifying  under  ca,  sa. — 
Replication  tJiat  ca,  sa.  set  aside — 
EvideficeJ] — 9.  The  plaintiff  sued  in 
trespass  for  false  imprisonment;  the 
defendant  justified  under  a  writ  of  al. 
test.  ca.  sa.  The  plaintiff  replied  that 
afler  the  said  writ  issued,  and  before 
action  brought,  the  writ  was  set  aside 
by  order  of  the  Court ;  and  he  then 
proceeded  in  his  replication  to  state 
the  grounds  upon  which  the  Court  had 
set  aside  the  writ. — ^The  defendant  re- 
joined, that  it  was  not  ordered  that  the 
said  writ  should  be,  and  that  the  same 
was  not  set  aside  in  manner  and  form 
as  the  plaintiff  alleged :  HddythBi  un- 
der these  pleadings,  the  setting  aside 
of  this  writ  being  in  itself  an  answer 
to  the  defendant's  justification,  it  was 
not  incumbent  on  the  plaintiff  at  the 
trial  to  go  further  and  prove  that  the 
grounds  alleged  in  his  replication  were 
the  grounds  upon  which  the  writ  had 
been  set  aside.  Robertson  v.  MeyerSy 
vii.  U.  C.  R.  423. 

Evidence  offactspreviaus  to  arrest.] 
-^10.  In  an  action  of  trespass  for  false 
imprisonment,  where  the  defendant 
justified  under  a  writ  of  ca.  sa.,  and 
the  plaintiff  replied  that  it  had  been  set 
aside  before  action  brought,  the  judge 
at  Nisi  Prius  allowed  the  plaintiff  to  go 
into  evidence  of  facts  and  circumstan- 
ces previous  to  the  arrest,  with  a  view  of 
shewing  the  oppressive  conduct  of  the 
defendant  in  issuing  the  ca.  sa.:  Held, 
upon  a  rule  for  a  new  trial,  that  such 
evidence  was  admissible  as  affecting 
the  damages,  though  not  the  right  of 
action.    lb. 

Nisi  Prills — Reading  judgment 
of  court  when  ca.  sa.  set  aside.'] — 11. 
Held  also,  that  the  counsel  for  the 
plaintiff  had  a  right  to  read  at  the  trial, 
^m  the  original  judgment  of  the  court 


in  dischaiging  the  plaintiff  from  arrest 
and  setting  aside  the  ca.  sa.,  the  grounds 
upon  which  the  ca.  sa.  had  been  set 
aside.     /&. 


FALSE  REPRESENTATION. 
See  Case  (Action  oir  ths),  6. — 

GoNTRACTy  3. 


FALSE  RETURN. 

See  District  Court,  12. — Ssereff, 
V.  passim. — ^Venditioni  ExpoMASy  5. 

Plaintif  settling  suit  and  afters 
wards  suing  for.] — 1.  Where  a  writ 
of  fieri  facias  was  placed  in  a  sheriff's 
hands  against  the  goods  of  the  defen- 
dant, who  was  in  possession  of  property 
in  his  district  at  the  time,  and  a  levy 
was  made,  but  the  plaintiff  afterwards 
compromised  with  the  defendant,  re- 
ceiving payment  of  his  debt  by  instal- 
ments, but  giving  no  directions  to  the 
sheriff  to  dischaige  the  defendant's 
property :  Held,  that  on  a  return  of 
nulla  bona  by  the  sheriff  several  months 
afterwards,  when  the  defendant  bad 
absconded  without  satisfying  the  bal- 
ance of  the  debt,  the  plaintiff  could  not 
sue  for  a  false  return,  as  he  was  pre- 
cluded by  the  arrangement  which  he 
had  made  with  the  defendant.  E^xr* 
arghim  v.  Leonard^  iii.  O.  S.  121. 

False  return  to  afi.  fa.y  ca.  sa.  sub. 
sequently  issued  no  defence.] — 2.  To 
an  action  against  a  sheriff  for  a  false 
return  of  nulla  bona  to  a  writ  of  fi.  fa.| 
the  bare  fact  that  the  plaintiff  after 
such  return  sued  out  a  ca.  sa.  will  be 
no  defence,  unless  it  be  further  averred 
in  the  plea,  that  the  plaintiff  accepted 
the  return  of  nulla  bona  with  a  know- 
ledge at  the  time  that  it  was  false. 
Bays  V.  Ruttan,  vi.  U.  C.  R.  263. 

Action — Pleaofnofi.fa.  according 
to  law.] — 3.  In  an  action  against  a 
sheriff  for  a  false  return,  a  plea  Uiatno 
writ  of  fieri  facias  issued  upon  the 
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judgment  according  to  law,  is  bad  on 
special  demurrer.  Upper  v.  HJamU' 
tofi,i.U.  C.  iL467. 

[See  also  case  13,  infra.] 

Return  ofpcurt — Dedaration  alleg- 
ing  the  whole  made — Plea,  tfuxt  rume 
fnade.'] — 4?.  To  a  declaration  for  a  false 
return,  alleging  that  the  sheriff  made 
the  money,  but  returned  that  he  had 
made  fifteen  pounds,  and  no  more,  it 
is  a  bad  plea  that  the  sheriff  did  not 
seiae  nor  levy  any  money,  as  he  is 
precluded  by  his  return  as  to  fiAeen 
pounds,  but  to  an  averment  that  the 
sheriff  made  all  the  money  and  did  not 
pay  it  over,  such  a  plea  would  be  good. 

a. 

Plea,  that  a  certain  mm  toas  made 
and  paid  aver, "l — 5.  It  is  also  a  good 
plea  to  a  breach,  that  the  sheriff  made 
the  money  in  the  writ  and  did  not  pay 
it  over,  that  the  ^eriff  made  a  certain 
sum  which  he  paid  over ;  and  it  is  not 
necessary  to  shew  to  that  breach  that 
the  defendant  had  no  goods  whereof 
the  residue  could  be  made ;  although 
to  such  a  breach  it  is  a  bad  plea,  that 
the  sheriff  was  instructed  to  make  a 
certain  sum,  and  that  he  made  that 
sum  and  no  more,  or  that  tlie  writ  was 
not  returned  as  alleged  in  the  decla- 
ration,   lb. 

Writ  against  two  defendants — Ac- 
tion— Plea  of  no  goods.'] — 6.  To  an 
averment  of  a  false  return  to  a  writ 
against  &e  goods  &c.  of  two  defen- 
dants, a  plea  that  they  had  not  any 
goods,  is  bad  on  special  demurrer — ^it 
should  deny  that  either  of  them  had 
any  gooda.    lb. 

Attacking  creditors — Priority  of 
executions.'] — ^7.  Where  attachments 
were  issued  against  an  absconding 
debtor,  and  the  last  attaching  creditor 
having  obtained  execution  first,  the 
sheriff  ailerwards  returned  nulla  bona 
to  the  execution  of  the  first  attaching 
creditor:  Held,  that  he  was  liable  for 
t  fitlie  return,  the  first  attaching  credi- 
tatt  beii^  Mitttlad  to  priority.    Gamble 


et  al.  V,  Jarvis,  Trin.  Term,  6  de  7 
Wm.  IV. 

[See  statute  5  Wm.  IV.  cb.  5,  sec  6.] 

Directions  to  sheriff'  not  to  sell 
unless  Jie  receive  anotiier  execution^ 
— ^8.  Where  writs  of  fieri  facias  against 
the  goods  of  a  defendant  were  placed 
in  the  hands  of  a  sheriff  by  several 
plaintiffs,  with  directions  to  levy  but 
not  to  sell  unless  another  execution 
against  the  goods  of  the  defendant  viras 
delivered  to  him,  and  having  received 
another  execution  returnable  the  same 
term  as  the  former  executions,  he  re- 
turned it  nulla  bona  and  sold  under  the 
first :  Held,  that  the  sheriff  was  liable 
to  an  action  for  a  false  return,  the  di- 
rections by  the  firt^t  execution  creditors 
being  fraudulent  as  to  the  subsequent 
creditors,  and  the  first  executions  there- 
by losing  their  priority.  Bjoss  et  al,  v. 
Hamilton,  Easter  Term,  3  Vic. 

[See  also  case  1 1  y  infra.] 

Priority  between  fi.  fa,  and  conir 
mission  of  bankruptcy!] — 9.  Where 
a  creditor  has  placed  his  writ  of  fi.  fa. 
in  the  sheriff's  hands,  and  before  any 
actual  seizure  by  the  sheriff  under  the 
fi.  fa.,  and  before  the  return  day  of  the 
writ,  the  goods  of  the  debtor  are  seized 
under  a  commission  of  bankruptcy, 
and  "  nulla  bona"  returned  to  the  writ, 
the  sheriff  is  liable  on  such  return  to 
an  action  at  the  suit  of  the  execution 
creditor.  Decatur  v.  Jarvis,  iii.  U.  C. 
R.  133. 

Liability  of  a  sheriff  for  returns 
after  resignation,  but  before  successor 
appointed.] — 10.  A  writ  of  fi.  fa.  was 
delivered  to  the  sheriff  on  the  21st  of 
November  1847,  returnable  in  Hilary 
Term  1848.  On  the  9th  of  Decem- 
ber 1847,  the  sheriff  tendered  to  the 
government  his  resignation  of  office. 
On  the  14th  of  the  same  month  it  was 
notified  to  him  that  his  resignation  had 
been  accepted ;  but  his  successtor  had 
not  been  appointed  till  aAer  the  return 
of  the  writ,  which  was  made  in  the 
interval.  The  deputy  sheriff,  who  re- 
mained in  the  office  to  wind  up  the  old 
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businessi  made  his  retuni  to  the  writ; 
and  in  an  action  against  the  sheriff  for 
a  false  return  it  was  held,  that  under 
the  facts  proved,  the  sheriff  must  be 
considered  in  office  at  the  return  of 
the  writ,  and  liable  upon  the  return 
made.  Ross  et  al.  v.  McMartin,  vii. 
U,  C.  R.  179. 

Special  instructions — Priority  of 
executions^ — 11.  Where  in  an  action 
against  a  sheriff  for  a  false  return  to 
an  execution  against  goods,  the  plain, 
tiff  averred  that  he  delivered  his  writ 
to  the  sheriff  with  instructions  not  to 
proceed  upon  it  until  some  other  writ 
of  execution  against  the  goods  of  the 
same  defendant  should  come  into  his 
hands ;  that  another  writ  did  come  into 
his  hands ;  that  the  sheriff  seized  and 
sold  under  both  writs  and  made  suffi- 
cient money  to  satisfy  both,  but  falsely 
returned  that  proceedings  had  been 
stayed  on  the  plaintiff's  writ,  and  that 
he  could  not  in  consequence  make  the 
money — ^the  declaration  was  held  good 
on  general  demurrer.  Strange  v.  Jar- 
vis,  Trin.  Term,  4  &  5  Vic. 

Compromise  hy  sheriff  vnth  debtor,'] 
-—12.  Where  in  an  action  on  the  case 
against  a  sheriff  for  a  false  return  to  a 
writ  against  goods,  a  letter  was  put  in 
from  the  sheriff  to  the  plaintiff's  attor- 
ney saying  that  he  levied  under  the 
execution  on  goods  claimed  by  others, 
and  that  he  had  in  consequence  com- 
promised and  agreed  to  secure  the 
amount  of  the  execution  in  two  instal- 
ments at  early  dates,  but  the  sheriff 
afterwards  returned  '<no  goods,"  and  on 
the  trial  the  execution  debtor  and  her 
son-in-law  proved  that  the  property 
had  been  transferred  to  the  son-in-law 
but  remained  in  the  possession  of  the 
debtor,  and  the  jury  found  a  verdict 
for  the  plaintiffs,  the  Court  refused  a 
new  trial.  Mead  et  a/,  v.  ffamilton, 
ii.  U.  C.  R.  135. 

Plea  of  no  tvrit  duly  medoutand 
duly  returned.'] — 13.  A  plea  by  the 
sheriff  to  an  action  for  a  false  return 
to  a  writ  of  fi.  fa.|  set  out  in  the  decla- 


ration that  there  was  no  writ  against 
A.'s  goods  duly  sued  out  and  duly 
returned,  is  bad.  Grantha/m  v.  Jcot' 
vis,  vi.  U.  Ci  R.  511. 

Plea  of  no  seizure  of  goods,] — 14. 
A  plea  by  a  sheriff  that  he  did  not 
seize  any  of  the  plaintiff's  "  goods" 
without  adding  "  or  chattels/'  is  good 
on  special  demurrer.    Ib» 


FEE  SIMPLE  (ESTATE  IN). 
See  Estate,  pasnm. 

»    ■ 
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FEES. 

See  Attorney,  TIL — Clerk  of  thi 
Peace,  1,2. — Costs — Counsel,  1. 
Deed,  III.  20, 21.— Witness,  2. 


FELONY. 

See   Arrest,    IV.    11. — Criminal 
Law. — Magistrates,  1. 


FEME  COVERT. 

See  Abatement,  5. — Administra- 
tion Bond,  4. — ^Deed,  II.  4,  to  10, 
inclusive. 


FENCES. 

See  Pleading,  II.  11. 

Application  qf4f  Wm,  IV.  c^.  12.] — 
1.  The  statute  4  Wm.  IV.ch.  12forre- 
gulating  line- fences,  does  not  apply  to 
cases  where  there  is  an  express  agree- 
ment existing  between  the  parties. 
Lane  v.  MulhoUand  et  al.f  Easter 
Term,  6  Wm.  IV. 

Trespass  for  impounding  cattle — 
Plea,  damage  feasant — BjepHicatxon, 
fences  out  of  repair.] — %.  Trespass  for 
taking,  impounding  and  selling  plain- 
tiff's horse8.*-Plea,  that  the  hones 
were  damage  feasant.^— SeplicatioD, 
that  by  town  meeting  regulations 
fencea  should  be  five  feet  highland 
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that  the  defendant's  fence  not  being 
that  high,  but  niinoaa  and  out  of  re- 
pair, plaintiff's  horses  escaped  out  of 
his  dose  into  the  defendant's  close, 
without  the  knowledge  or  consent  of 
the  plaintiff:  Held,  good  on  general 
demurrer.  Ives  v.  J^UAcock,  Dra. 
Bep.  254. 

Cattle— Necessity  far  fences^ — 3. 
A  land  owner  in  this  country  must 
fence  against  cattle.  Spafford  v.  Hvb- 
hU,  Mich.  Term,  2  Vic. 


FENCE  VIEWERS. 

Atpord.'] — On  the  question  of  the 
sufficiency  of  a  fence  according  to 
township  regulations  where,  catde  are 
distrained  damage  feasant,  the  award 
offence  viewers  is  conclusive.  Sted- 
man  v.  Wasley,  Easter  Term,  4  Vic. 


FEHRY. 

Case  for  disturbance — Evidence,'] 
— 1.  In  an  action  .on  the  case  for  dis- 
turbing plaintiff's  ferry,  it  is  not  neces- 
sary to  prove  that  the  defendant  either 
received  or  claimed  any  hire  or  pay- 
ment. Burfard  v.  Oliver,  Dra.  Rep.  8. 

Power  of  government  to  grant  a 
right  of  ferry  on  rivers  separating 
Canada  from  ike  United  Stores.] — 
2.  The  government  of  this  country 
has  power  to  grant  a  right  of  ferry  on 
rivers  which  form  the  division  line  be- 
tween Canada  and  the  United  States, 
and  a  person  to  whom  such  a  right  is 
granted,may  maintain  an  action  against 
any  one  who  disturbs  his  ferry,  on  the 
watera  over  which  the  British  govern- 
ment has  jurisdiction .  Kirby  v.  JLetris 
et  al.,  Mich.  Term,  5  Vic. 

Proof  (fright.^—B.  A  letter  from 
the  governor's  secretary,  authorizing  a 
person  in  the  name  of  tiie  government 
to  take  poflsession  of  a  ferry,  is  not 
efficient  to  establish  his  right  to  the 
fenj,  80  as  to  enable  him  tomaintain 


an  action  for  its  disturbance.    Jones  Ym 
Fraser,  Trin.  Term,  5  &  6  Vic. 

[Reputation  is  evidence  of  a  right  to  ferry. 
Pirn  y,  CureU,  vi.  M.  &  W.  234. J 

Parties  to  sue  far  disturbance^ — 4. 
If,  in  an  action  for  the  disturbance  of 
a  ferry  it  be  shewn  that  the  ferry  is 
under  the  management  of  a  third  per- 
son, who  receives  the  ferriage  for  hi? 
own  benefit  by  agreement  with  the 
plaintiff,  the  plaintiff  cannot  recover. 
lb. 

Right  to  use  private  boats  toithin 
the  limits  of  a  jerry.'] — 5.  The  pro- 
vincial act,  9  Vic.  cb.  9,  sec.  1,  as 
well  as  the  common  law,  authorizes  a 
person  to  use  his  own  boat  within  the 
limits  of  a  ferry,  in  the  pursuit  of  his 
business  or  pleasure,  freely  and  with- 
out any  necessity  of  shewing  the  par- 
ticular motives  or  occasions  he  may 
have  for  allowing  any  individual  to 
to  pass  in  his  boat,  provided  such  person 
be  not  a  traveller,  and  provided  nothing 
be  charged  for  carrying.  Ives  et  al.  v. 
Calvin,  iii.  U.  C.  R.  464. 

Parties  to  sue  for  disturbance."]-^ 
6.  The  Crown  grants  a  right  of  ferry 
to  A.,  who  leases  by  writing  not  under 
seal  to  B. — C.  disturbs  the  right  of 
ferry,  and  B.  brings  an  action  on  the 
case  against  C.  for  such  disturbance ; 
but  held,  that  the  plaintiff  B.  must  be 
non-suited,  the  right  to  sue  being  in  A. 
the  grantee  of  the  franchise,  and  not 
in  B.,  who,  if  he  be  interfered  with, 
must  look  to  A.,  and  not  to  C.  Hig* 
gins  V.  Sbgan,  vii.  U.  C.  R.  410. 


FIELD  NOTES. 
See  Ejectment,  VIII.  22. 


FIERI  FACIAS. 

See  Action,  3. — ^Amendment,  I.  1, 
4, 7. — Execution,  3,  8, 11,  etseq. 
False  Return.— ^Irregularity, 
1, 4^ — Shsriff'8  Sale,  2, 11, 12. 
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M.fi.  fa.  land,"] — 1.  An  alias  fi. 
fiu  may  issue  against  lands  and  tene- 
ments, returnable  at  such  a  distance 
of  time  as  to  allow  the  sheriff  to  adver- 
tise, &c.  Nickall  v.  Crawford,  Tay. 
U.  C.  R.  376. 

Ft,  fa,  against  goods  of  discharged 
prisoner.'] — 2.  A  fi.  fa.  may  issue 
against  the  defendant's  goods,  although 
he  may  be  discharged  from  prison  for 
not  having  been  regularly  charged  in 
execution.  Dorman  v.  Rawson,  Tay. 
U.  C.  K.  376. 

Receipt  by  plaintiff  for  debt  on  mis- 
information of  deputy  sfieriff,'] — 3. 
Where,  with  a  view  of  giving  the  de- 
fendant time,  the  plaintiff  had,  upon 
the  misinformation  of  the  deputy  sher- 
iff, given  a  receipt  for  the  debt  as  the 
only  proper  mode  of  staying  the  exe- 
cution, and  which  receipt  the  sheriff 
had  stated  in  the  return  of  the  writ  of 
fi.  fa. — ^the  Court  ordered  an  alias  to 
issue.  Hentterley  v.  Gould,  Tay.  U. 
O.  xC.  Xo2. 

Fi.fa,  lands  tested  after  death  of 
debtor,"] — 4<.  A  writ  of  h,  fa.  against 
lands,  bearing  teste  after  the  death  of 
the  defendant,  is  void.  McCarthy  v. 
X/no,  ii.  0.  S.  353. 

Tested  in  life-time  of  debtor,  hut 
executed  after  death,] — 5.  But  if  the 
writ  of  fi.  fa.  be  tested  in  the  life-time 
of  the  debtor,  it  may  be  taken  out  and 
executed  after  his  death.  Doe  dem, 
Hagerman  v.  Strong  et  al.,  iv.  U.  C. 
R.  510. 

Fi,  fa.  lands  before  fi,  fa.  goods — 
Sale,] — 6.  It  is  irregular  to  issue  a 
fieri  facias  against  lands,  until  after  the 
execution  against  goods  has  been  re- 
turned, but  as  it  is  only  an  irregularity, 
a  purchaser  at  sheriff  ^s  sale  under  the 
writ  against  lands  cannot  be  affected 
by  it.  Doe  dem.  Spafford  v.  Brown 
et  al.,  iii.  0.  S.  92. 

Against  testator* s  lands,  on  return 
of  nulla  bona  against  goods.] — 7.  A 
judgment  against  an  executor  to  re- 
cover de  bonis  testatorisi  will  warrant 


an  execution  against  the  testator's 
lands,  on  the  return  of  nulla  bona 
against  goods.  Doe  dem,  Jessupv. 
BarUet,  iii.  0.  S.  206. 

Reduction  of  levy.] — 8.  The  Court 
will  not  interfere  to  reduce  the  sum 
indorsed  to  levy  on  a  fi.  fa.  on  a  strict 
legal  ground,  unless  the  defendant  has 
an  equitable  ground  to  sustain  his  ap- 
plication. Maitland  et  al.  v.  Secord, 
Dra.  Rep.  469. 

Return,] — 9.  It  is  not  improper  for 
a  sheriff  to  return  to  a  writ  of  fieri  fa- 
cias that  he  has  made  the  money  and 
paid  it  over  to  the  plaintiff"  ^s  attor- 
ney, the  words  in  Italics  being  mere 
surplusage.  Doyle  v.  Bergin,  Trin. 
Term,  1  &  2  Vic. 

When  duplicate  allowed,] — 10.  An 
original  writ  of  fieri  facias,  with  the 
sheriff's  return  thereon,  having  been 
lost,  the  plaintiff  was  allowed  to  issue 
a  duplicate,  to  obtain  a  return  for  war- 
ranting an  alias.  McEiven  v.  Stone- 
burne,  Trin.  Term,  7  Wm.  IV. 

Direction  oftvrit,] — 11.  A  writ  of 
fi.  fa.  directed  to  no  one  is  void,  and 
cannot  be  amended.  Wood  et  al.  v. 
Campbell,  iii.  U.  C.  R.  269. 

Priority.] — 12.  A  fieri  facias,  at  the 
suit  of  an  execution  creditor,  placed  in 
the  sheriff's  hands  before  a  commission 
of  bankruptcy  against  the  debtor  was 
sealed,  but  on  the  same  day  on  which 
it  was  completed  and  delivered  to  the 
sheriff,  has  the  priority  over  the  com- 
mission. Beekman  v.  Jarvis,  iii.  U. 
C.  R.  280. 

[For  the  estates,  properties  and  intcretts 
which  may  or  may  not  m  sold  under  a  fi.  fa.} 
see  Execution,  3, 11,  et  seq.,  with  the  oote 
to  that  title.] 


FILING  PAPERS. 

See  Appearance,  2,  10. — ^Bail,  II. 
17. — Bankrupt  etc.,  14. — Prac- 
tice, 1. 6y  7, 8 ;  IIL  d|  4.--^iMni- 
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nNAL  JUDGMENT- 

See  JuDGMEirr. 


PINAL  PROCESS. 
See  Capias  ad  Satisfaciendum. — 
Elbgit. — Escape,  15. —  Execu- 
tion, passim. — Fieri  Facias. — 
Habere  facias  Possessionem. — 
Venditioni  Exponas- 


FIRE. 


See  Case  (Action  on  the),  10. — 
Insurance,  passim. — Navigation, 
1, 2. — Record  (Nisi  Prius)^  4. — 
Sheriff,  V.  14. 


FIRE  ARMS  (SEIZURE  OF). 
jScc'Indemnitt  Act,  2. 


FISHERY. 

The  Crown  cannot  grant  an  exclu- 
nve  right  of  fishery  in  navigable  waters 
in  this  province.  Moffatt  et  al.  v. 
Roddy,  Mich.  Term,  2  Vic. 


connected  to  the  foundation  by  mortar^ 
is  a  fixture,  and  being  a  fixture  it  be- 
longs to  the  owner  of  the  soil,  and 
when  wrongfully  severed,  it  becomes 
a  chattel;  and  the  defendants,  who  had 
at  first  removed  it  from  the  land  into 
the  highway,  and  afterwards  took  it 
away,  committed  a  trespass  in  taking 
the  plaintiff's  (the  owner  of  the  soil) 
goods.  Gusco  V.  Marshall  et  al,,  vii. 
U.  C.  R.  193. 

[See  Tbkspam,  L  9.] 
What  is  a  fixttireJ] — 3.  An  engine 
fastened  into  and  bolted  upon  a  wooden 
frame,  which  was  not  merely  laid  on 
the  ground  but  was  let  into  it,  the 
earth  being  displaced  to  let  in  the 
beams  or  timbers  which  supported  or 
formed  part  of  the  platform,  is  a  fixture, 
and  not  a  chattel  for  which  trover 
might  be  brought,  and  it  is  no  less  a 
fixture  because  it  could  be  taken  down 
and  removed  without  defacing  or  re- 
moving any  part  of  the  walls  of  the 
building  within  which  the  wooden 
frame  is  situate.  Oates  v.  Cameron, 
vii.  U.  C.  R.  228. 


FIXTURES. 

See  Covenant,  11(2),  5. — Trover, 
1. 7, 13. 

^eatdng  of  the  term,'] — 1 .  Where 
a  dectamtion  in  trespass  was  for  ^'  fix- 
tures," wheels,  mill-stones  and  ma- 
chinery, general  damages  having  been 
assessed  on  the  whole  declaration,  it 
was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  word  "  fixtures"  would 
not  necessarily  be  taken  to  mean  things 
attached  to  the  freehold.  Meyers  v. 
3rar«fe,ii.  U.  C.  R.  185. 
[Ace.  Skem  v.  Biddty  v.  M.  &  W.  75.] 

What  is  a  fixture — When  severed, 
becomes  a  chattel.'] — 2.  A  building  put 
up  by  a  vendee  of  land  in  possession, 
under  a  contract  to  purchase,  which  is 
fi)nnd  by  a  jury  to  rest  upon  a  founda- 
tion ia  some  parts  letinto  the  8oil|  and 


FLOUR. 

Liability  of  seller  when  flour  not 
branded — Jurisdiction  of  magistrcUes 
— Informer,'] — ^The  seller  of  flour  in 
barrels  not  marked  or  branded,  under 
4'  &  5  Vic.  ch.  89,  sec.  23,  is  not  liable 
to  the  penalty  imposed  by  that  statute, 
which  applies  only  to  the  manufacturer 
or  packer ;  and  magistrates  have  no 
summary  jurisdiction  where  the  accu- 
mulated penalties  are  more  than  10/. 
Where  the  inspector  in  a  corporate 
town  is  the  informer,  he  is  not  entitled 
to  half  the  penalty.  Regina  v.  Beeh' 
man,  ii.  U.  C.  R.  57. 


FORCIBLE  ENTRY  AND  DE- 
TAINER 

Restitution.] — 1.  The  Court  refus- 
ed a  writ  of  restitution  after  a  convic- 
tion  of  foreible*  entry  and  detaineri 
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where  the  premises  were  a  Crown 
reserve,  the  lease  of  which  had  expir- 
ed. Rez  V.  Jackson  et  al.y  Dra.  Bep. 
53. 

Irtquidtioni  under  6  Henry  VIII. 
ch.  9.] — 2.  An  inquisition  for  a  forci- 
ble entry,  taken  before  magistrates  un- 
der 6  Henry  VIII.  ch.  9,  must  shew 
what  estate  the  party  expelled  had  in 
the  premises ;  and  if  it  do  not,  the  in- 
quisition will  be  quashed  and  ihe  Court 
will  award  restitution.  The  inquisi. 
tion  is  also  bad  if  it  appear  to  the  Court 
that  the  defendant  had  no  notice,  or 
that  any  of  the  jury  had  not  lands  or 
tenements  to  the  value  of  forty  shil- 
lings, or  that  the  party  complaining 
was  sworn  as  a  witness.  Rex  v.  Mc- 
Heavery  et  al, ,  and  Mitchell  v.  Thomp- 
softf  Mich.  Term,  1  Vic. 


FOREIGNER. 

See  Absconding  Debtor,  8. — Alien. 
Arrest,  I.  19 ;  IV.  2. — Costs,  I 
(2),  6, — Security  for  Costs,  2 
et  seq. 


FOREIGN  BILLS. 
See  Bills  of  Exchange  etc.,  IV.  23. 


FOREIGN  CORPORATIONS. 
See  Corporation^  3. 


FOREIGN  COURTS. 

Evidence  of  proceedings. ] — The 
judge's  private  seal  is  not  evidence  of 
the  proceedings  of  a  foreign  court  of 
justice.  Brown  v.  Hudson,  Tay.  U. 
0.  R.  369. 

[See  FoftBioir  Juiximevt,  2.] 


FOREIGN  JUDGMENT. 

Plea  of,"] — 1.  A  plea  of  a  foreign 
judgment  pleaded  puis  darrein  con- 
tinuancei  must  shew*  that  the  cause 


arose  since  the  last  continuancey  and 
that  the  judgment  was  on  the  merits 
and  conclusive  between  the  parties  in 
the  court  or  country  where  it  was 
given, or  the  plea  will  be  bad;  and 
SemblCf  such  a  judgment  properly 
pleaded  would  be  a  bar.  McPhedran 
v.  iMsher,  iii.  0.  S.  602. 

Action  upon — Proof  of  seal.'] — 2, 
In  an  action  upon  a  foreign  judgment, 
the  seal  of  the  foreign  court  is  suffi- 
ciently proved  by  a  person  who  ex- 
amined the  seal  on  the  judgment  with 
the  original  seal  in  the  proper  office  of 
the  foreign  court.  Hall  v.  Artnaur, 
Hil.  Term,  6  Wm.  IV. 

Costs,  %vl\£n  avxirded  hy  the  jttdg' 
ment  itself] — 3.  Costs  are  recovera- 
ble on  a  foreign  judgment  which 
awards  costs,  although  not  actually 
taxed  until  long  aAer  the  time  when 
the  judgment  was  entered,    lb. 

Proof] — 4«.  A  foreign  judgment 
cannot  be  proved  by  a  certificate  from 
the  clerk  of  the  foreign  court  that 
judgment  has  been  entered  for  a  cer- 
tain sum  in  favor  of  the  plaintiff!  Nar^ 
Urn  V.  Posty  Easter  Term,  6  Wm.  IV. 

5.  The  mere  exemplification  of  a 
foreign  judgment,  if  properly  proved  to 
be  under  the  seal  of  the  Court,  is  suf- 
ficient evidence  of  the  judgment,  with- 
out any  proof  that  the  exemplification 
was  compared  with  the  original  papers 
filed,  or  the  roll.  Warener  et  al.  v. 
KingsmUl  et  al,,  vii.  U.  C.  R.  409. 

When  evidence  filed  in  a  foreign 
court  binding  here,] — 6.  In  an  action 
on  a  foreign  judgment,  reference  may 
be  made  to  the  evidence  filed  of  recoid 
with  the  judgment  according  to  the 
course  of  the  foreign  court,  on  proof 
by  examined  copies  to  shew  the 
grounds  of  the  judgment ;  but  vdiere 
the  cause  in  the  foreign  court  was  un- 
defended, and  the  plaintiff*  admitted  a 
set-off'  there,  the  defendant  here  is  not 
bound  by  such  admission.  BrewsUr 
V.  Thomas,  Easter  Term,  3  Vic 

Evidence  to  shew  judgment  epoces- 
noe.} — ^7.  In  an  action  on  a  fcieign 
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judgment,  the  defendant  cannot  go  into 
evidence  to  shew  that  on  the  merits  in 
the  foreign  court  the  judgment  should 
have  been  (or  a  less  amount  than  the 
sum  decreed.  Racy  v.  Goodman, 
Easter  Term,  3  Vic. 

Presumed  valid  till  contra;n/ proved 
^-Executors.l — 8.  If  a  foreign  judg- 
ment against  two  defendants  be  several 
in  its  terms,  the  Court  here  will  hold 
it  good,  as  according  with  the  law  of 
the  foreign  country  until  the  contrary 
be  shewn  ;  and  the  executor  of  one 
defendant  may  be  sued,  although  the 
other  defendant  survive.     lb, 

JudgmefU  must  be  final  in  its  na. 
ture.y--9.  An  action  will  not  lie  upon 
the  decree  or  judgment  of  a  foreign 
court  which  is  not  final  in  its  nature, 
but  merely  to  do  some  act  to  save  a 
party  harmless  and  indemnified.  Gou- 
thier  v.  Routh^  Mich.  Term,  7  Vic. 

Actian — Pleas  of  no  jurisdiction, 
and  that  Judgment  was  unthout  de- 
fertdant^s  knowledge,'] — 10.  In  debt 
on  a  judgment  of  the  Court  of  Queen's 
Bench  at  Montreal  in  Lower  Canada, 
the  defendant  pleaded  that  the  Court 
had  no  jurisdiction  in  the  matter  in 
which  the  judgment  was  rendered, 
and  also  that  the  defendant  was  never 
served  with  any  process  whereby-he 
could  be,  or  was  notified  or  apprised 
that  the  action  was  commenced  or  was 
pending,  and  that  the  judgment  was 
obtained  without  his  knowledge  and 
contrary  to  reason  and  justice.  The 
Court  held  both  pleas  to  be  bad  on  de- 
murrer. McPherson  et  al.  v.  McMU- 
Ai»,iii.  U.  C.  R.  30. 

Assumpsit — General  issue — Objec- 
tions to  proceedings  prior  to  judg- 
nentJ] — 1 1 .  In  assumpsit  on  a  foreign 
judgment,  the  judgment  cannot  be  im- 
peached for  any  alleged  defect  in  the 
proceedings  prior  to  judgment,  under 
the  genersd  issue,  McPherson  et  al. 
v.  McMiUaHy  iii.  U.  C.  E.  34. 

7  Vic.  flfc.  16,  sec.  54.]— 12.  The 
Mole  7  Vic.  ch.  16,  sec*  54,  is  bind- 

2  s 


ing  on  the  Courts  in  Upper  Canada, 
as  well  as  upon  the  Court  in  Lower 
Canada.    lb. 

Action — Averment  that  cause  of 
action  arose  taithin  jurisdiction  of 
foreign  court."] — 13.  In  an  action  up- 
on a  foreign  judgment  rendered  in  an 
inferior  court,  it  is  not  necessary  to 
aver  that  the  cause  of  action  arose 
within  the  jurisdiction  of  that  Court. 
Prentiss  v,  Beemer,  iii.  U.  C.  R.  270. 

Assumpsit  against  ttoo  defendants 
— Plea  titat  one  tpos  never  served  tmth 
process,] — 14,  The  plaintiflf  declared 
in  assumpsit  on  a  foreign  judgment 
against  two  defendants.  Defendants 
pleaded  that  one  of  them  had  never 
been  served  with  process,  and  had  no 
notice  whatever  of  the  proceedings  in 
the  foreign  court :  Held,  plea  bad,  as 
setting  up  a  matter  of  defence  for  both 
of  the  defendants,  which  applied  ohly 
to  one  of  them.  Bacon  v.  McBean  et 
al.,  iii.  U.  C.  R.  305. 


FOREIGN  LANGUAGE. 

See  Bills  of  Exchange  stc,  V. 

22,  23. 


FOREIGN  LAW. 

See  Bills  of  Exchange  stc.  III. 
13, 14, 19. — Executor  ETC.,  1. 11. 
— Foreign  Judgment. — Limita- 
tions (Statute  of),  IV.  5. 

Printed  law  in  foreign  country j 
how  proved,] — 1.  Semhle:  That  it  is 
now  settled  in  England  that  the  printed 
law  of  a  foreign  country  may  be  proved 
by  viva  voce  of  a  witness.  Short  v. 
Kingsmill  et  al,,  vii.  U.  C.  R.  350. 

Authorizing  discharge  of  an  in- 
solvent debtor — Proof] — 2,  A  foreign 
law  authorizing  the  discharge  of  an 
insolvent  debtor,  must  be  directly 
proved ;  and  the  Court  will  not  listen 
to  an  application  for  the  dischai^e 
of  such  person,  after  he  has  allowed 
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judgment  to  go  by  default  and  is  in 
execution.  Brown  v.  Hudson^  Tay. 
U.  C.  R.  476. 

Power  of  aUomey  from  Lower 
Canada  to  convey  lands  here,  not  un- 
der seal."] — 3.  A  power  of  attorney 
and  contract  of  sale  passed  before  a 
notary  in  Lower  Canada,  (an  instru- 
ment not  under  seal,)  is  not  sufficient 
to  authorize  a  conveyance  of  lands  in 
this  province.  Doe  dem.  Sheldon  v. 
Armstrong,  Tay.  U-  C.  R.  484, 

Discharge  from  arrest  by  foreign 
authority — Arrest  under  process  of 
this  court.'] — 4.  Where  the  person  of 
an  insolvent  is  discharged  from  arrest 
by  foreign  authority,  the  Court  will  not 
set  aside  an  arrest  made  under  the 
process  of  this  Court  for  the  same 
cause  of  action,  it  not  being  bound  to 
model  or  restrain  its  course  of  pro- 
ceeding by  that  of  other  countries. 
Broion  v.  Hudson,  Jay.  U.  C.  R.  537. 

Discharge  from  arrest  byhisdvent 
law  of  New  York.] — 5.  The  Court 
refused  to  discharge  a  defendant  upon 
filing  common  bail,  on  the  ground  of 
his  person  having  been  discharged  from 
custody  by  an  insolvent  law  of  New 
York.  Dascomb  v.  Heacocks,  Tay.  U, 
G.  R.  606. 


FORFEITURE. 
See  Ejectmeiyt,  L  2,  8,  9,  10, 11, 
12 ;   VIII.   17. — Recognizance. 
Replevin  etc.,  14. — Treason; 

For  non-payment  of  rent — Eject- 
ment— Evidence,'} — 1.  In  ejectment 
for  a  forfeiture  for  the  non-payment 
of  rent,  the  plaintiff  must  prove,  if  pro- 
ceeding under  4  €reo.  II.  ch.  28,  that 
there  was  no  sufficient  distress  upon 
the  premises,  and  if  at  common  law, 
that  the  rent  was  demanded  in  proper 
time  by  a  person  duly  authorized.  Ihe 
dem.  Oubitt  et  al.  y.  McLeod,  Mich. 
Term,  4  Vic. 

Tenant  holding  land  adverse  to 
landlard.'] — 2,  A  claim  by  a  tenant 
to  hold  the  land  leased,  against  the 
tendlordi  as  being  ofrightkiarowai  and 


a  refusal  to  pay  rent,  is  a  forfeiture  by 
the  tenant  of  his  term,  and  the  landlord 
can  at  once  maintain  ejectment  against 
him  during  the  currency  of  the  lease. 
Doe  dem.  Nugent  v.  Hessell,  ii.  U. 
C.  R.  194. 

Acknowledgment  hy  tenant  of  tith 
in  another.'] — 3.  A  term  is  not  for- 
feited by  the  tenant  taking  a  title 
from  a  stranger,  but  only  by  his  ac- 
knowledging by  record  that  the  fee  is 
in  another  than  in  his  landlord.  Dot 
dem.  Daniels  v.  'Weese,  v.  U.  C.  R. 
589. 


FORWARDER. 
See  Carrier,  1,  7,  8, 15. 


FRANCHISE. 
See  Ferrt. — ^Fishery. 


FRAUD. 

See  Attorney,  III.  9. — Cass,  (Ac- 
tion ON  the),  5. — Contract,  3, 7. 
Deed,  III.  3 ;  IV.  1.— Ejectment, 
VIII.  6.— Evidence,  VIII.  7.— 
Executor  etc.,  I.  8 ;  III.  10. — 
Fraudulent  Deeds  etc— Insu- 
rance, 3. — Leave  and  License, 
3.  —  Limitations  (Statute  of), 
ni.  2.— New  Trial,  1. 18  — Prac- 

.  TiCE,  I.  33. — Release,  II. — ^Ver- 
dict, 1. 

— »_ 

FRAUD  (PLEA  OF). 
Se0  Attorney,  I[(2),  2. — Bills  of 

EzCUANGfi  ETC,  Vl.  1. —  COVE- 
NANT, 11(2),  10. — De  Injuria,  1. 
Indemnity  Bond,  7. — ^Pleading, 
VI.  6. 7. 


FRAUDS  (STATUTE  OF). 

See  Contract,  7. — Evidencb,  1. 6, 
7. —  Guarantee. 


I.  Section  4.  {Sales  of  lands)* 

II.  Section  10.  {Trust  estates). 

III.  Sbctioiv  17.  {SaUaoJ 


FBAtTDS  (STATUTE  OF). 
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I.  SxcTioif  4.  {Salesofkmds). 

See  Account  Stated,  6,  9. — Bills 
OF  Exchange  ETC.,!.  17.— Execu- 
tor ETC.,  I.  6. — Monet  had  and 
RECEIVED,  7. — ^Pleading,  I.  7. 

Sale  of  wheat  ready  for  harvest^] — 
1.  Qucare  :  Is  the  sale  by  a  sheriff  of 
a  crop  of  wheat  ready  for  the  harvest 
the  sale  of  a  mere  chattel,  not  requi- 
ring a  writing  under  the  4th  section  of 
the  Statute  of  Frauds]  Haydan  v. 
Crawfordy  iii.  0.  S.  583. 

[An  agreement  for  the  sale  of  growing  frnit, 
ii  an  agreement  for  the  sale  of  an  interest  in 
land.— AxtoeU  v.  PJb^,  ix.  M.  &  W.  501 ; 
so  is  the  sale  of  growing  timber.— £tf<f  v. 
&iiM,  iii.  O.  S.  611.] 

Agreement  to  dear  land,  taking  the 
taxd  in  pceymefU  therefor.'] — 2.  An 
agreement  to  enter  upon  and  clear 
land,  and  take  the  wood  afler  it  is  cut 
down  in  payment  of  the  labor,  is  not 
for  an  interest  in  the  lands  within  the 
Statute  of  Frauds.  HanvUUm  v.  Mc- 
Ikmell,  Easter  Term,  2  Vic 

Sufficiency  of  agreement.]  —  3. 
Several  documents  may  be  construed 
together  as  evidence  of  an  agreement 
or  note  in  writing,  imder  the  Statute  of 
Frauds— a  conveyance  in  fee  from  the 
plaintiff  to  the  defendant,  with  absolute 
covenants  for  title,  but  not  for  further 
tssurancey  at  a  fixed  period,  on  receiv- 
ing an  additional  sum  of  money  with 
interest,  together  v^ith  a  subsequent 
written  offer  from  the  defendant  to  the 
plaintiff  to  purchase  another  property, 
on  paying  part  of  the  purchase  money 
at  once  and  the  residue  at  a  future  day, 
on  receiving  a  bond  from  the  plaintiff, 
like  the  former  bond  for  a  deed  of  con- 
firmation, in  the  same  manner  as  in 
that  deed :  Heldy  sufficient  to  consti- 
tute an  agreement  or.  note,  or  memo- 
randum thereof  of  the  second  purchase 
within  the  statute,  and  to  enable  the 
plaintiff  to  recover  from  the  defendant 
the  sum  specified  in  the  bond  and  in- 
terest thereon,  on  his  tendering  a  con- 
firmation and  making  a  demand  of  the 
money.  EoMedu  v.  BidweU,  Dra. 
Bep.  357. 


4-  Evidence  of  a  bond  signed  by  A. 
and  delivered  to  B.,  who  received  the 
consideration,  is  sufficient  to  take  a 
case  out  of  the  Statute  of  Frauds,  al* 
though  nothing  was  signed  by  B.,  and 
the  action  was  brought  against  him  on 
an  agreement  relating  to  lands.  Kil» 
bam  V.  Forester,  Dra,  Rep.  344. 

Offer  in  writing — Acceptance  also 
in  ioriting.] — 5.  An  offer  in  writing 
to  purchase  lands,  stating  terms,  and 
an  acceptance  of  that  offer  also  in 
writing,  is  a  sufficient  contract  in  writ- 
ing respecting  an  interest  in  lands  under 
the  statute.  Kerby  v.  Lavjrence,  i.  U« 
C.  R.  184. 

Verbal  agreement  for  a  lease — 
Breo/di.] — 6.  Where  the  defe.ndant 
had  agreed  verbally  to  let  the  plaintiff 
a  certain  shop  and  premises  for  a  year, 
to  commence  at  a  future  day,  and  on 
the  day  the  defendant  put  the  plaintiff 
into  part  of  the  demised  premises,  but 
could  not  give  him  the  possession  of 
the  residue,  in  consequence  of  which 
the  plaintiff  suffered  loss,  and  brought 
an  action  against  the  defendant  on  the 
agreement :  Heldt  that  he  was  entitled 
to  recover,  as  the  defendant  could  not 
successfully  object  that  the  agreement 
was  void  under  the  Statute  of  Frauds. 
Clark  V.  Serricks,  ii.  U.  C.  R.  535. 


n.  Section  10.  (Tnist  estates). 
See  Execution,  17, 21. 


III.  SisCTionf  11.  {Sales of  duatels). 

See  Auction,  1, 3, 8, 9. — Plsading, 

L8. 

Sale  of  wheat  ready  for  harvest — 
Delivery — Payment.]-^!.  Qucere:  If 
the  sale  by  a  sheriff  of  a  crop  of  wheat 
ready  for  harvest  be  not  the  sale  of  an 
interest  in  lands — still,  to  satisfy  the 
statute  and  make  the  sde  legal,  should 
there  not  be  proof  of  the  delivery  of 
the  wheat,  or  payment  of  the  price  ? 
Bofifdan  v.  Ofoicfordf  iii.  O*  S.  583. 
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Sale  of  plate,  value  701. — Accept 
tance  and  delivery^ — ^2,  Where  A. 
purchased  plate  of  B.  of  the  value  of 
70/.  and  desired  him  to  have  his  crest 
engraved  on  it,  and  aflerwards  to  for- 
ward it  to  his  place  of  residence,  but 
paid  no  part  of  the  purchase  money 
nor  any  earnest,  and  B.  having  obeyed 
his  orders,  brought  an  action  against 
him  for  the  price,  A.  having  refused  to 
receive  the  plate,  saying  that  it  was 
not  the  same  as  he  had  purchased : 
ISdd,  that  A.'s  directions  as  to  the 
engraving  of  the  crest  and  forwarding 
to  his  place  of  residence,  constituted  a 
sufficient  acceptance  and  delivery  to 
take  the  case  out  of  the  17th  section  of 
the  Statute  of  Frauds,  Walker  v. 
BtndUmj  iii.  0.  S.  252. 

Agreement  for  sale  of  goods — De- 
livery of  part — Refusal  to  receive 
residue — Action  for  price. "] — 3 .  Wh  ere 
in  an  action  for  goods  sold  and  delivered 
the  plaintiffshewed  a  contract  between 
the  defendant  and  himself  for  the  sale 
purchase  of  21  sticks  of  timber  at  21. 
lOs.  per  thousand  feet,  and  it  was 
proved  that  the  timber  had  been  de- 
livered at  the  place  appointed  by  the 
defendant,  where  the  agents  of  the 
plaintiff  and  defendant  had  measured 
eight  of  the  sticks,  the  value  of  which 
was  paid  into  court,  and  the  defendant 
repudiated  the  rest :  Held,  that  there 
was  no  acceptance  of  the  residue,  by 
which  the  plaintiff  could  recover  as  for 
goods  sold,  nor  was  there  any  binding 
agreementwithin  the  statute.  Grover 
V.  Cameron^  Mich.  Term,  5  Vic. 


Who  entitled  to  impeadi,'] — 1.  A 
deed  fraudulent  as  to  creditors,  cannot 
be  impeached  by  the  heir  of  the  party 
who  committed  the  fraud,  or  by  a 
stranger  acting  nominally  for  himself 
but  really  for  the  heir.  Doe  dem. 
Daily  y.  VanJcoughnet^  Trin  Term, 
6  &  7  Wm.  IV. 


FRAUDULENT  ASSIGNMENT. 

See  Fraudulent  Deeds  and  As- 
signments, passim. 


FRAUDULENT  DEEDS  AND 
ASSIGNMENTS. 
See  Bankrupt  etc.,  11, 17. — Deed, 
IV.  1.— Ejectment,  VIII.  15.— 
N«w  Trial,  I.  9, 16  j  VI.  5. 


[See  further,  the  note  to  case  11,  infra.] 
Assignment,  vnthin  statute  5  Wm. 
IV.  c/i.  3.] — 2.  The  assignment  of  a 
lease  by  the  lessee  to  a  trustee,  for  a 
bona  fide  creditor  of  the  assignor,  with 
the  intention  of  thereby  evading  the 
creditors  of  the  cestui  que  trust,  is  not 
a  fraudulent  assignment  within  the 
provincial  statute  5  Wm.  IV.  ch.  3, 
sec.  8.  Doe  dem.  Biggardv.  Millard, 
Easter  Term,  3  Vic. 

Assign?nent  made  immediately  be- 
fore executions  witJuhit  duznge  tf  pos- 
session.']— 3.  Where  a  merchant,  just 
before  several  executions  were  issued 
against  his  propertVi  assigned  it  to 
trustees  for  the  benefit  of  his  creditors, 
with  the  most  minute  accuracy  in  the 
description  of  every  article,  delivering 
to  the  agent  of  the  trustees  one  article 
in  the  name  of  all,  and  then  took  down 
his  name  from  over  his  shop  door,  but 
remained  with  his  clerks  in  the  pos- 
session of  the  goods,  selling  them  as  if 
they  were  his  own,  but  accounting  to 
the  trustees  for  the  proceeds,  and  the 
property  was  taken  under  executions 
by  the  sheriff  as  if  it  were  still  his : 
Held,  on  trespass  brought  by  the  trus- 
tees against  the  sheriff  for  the  seizure, 
the  jury  having  negatived  their  posses- 
sion, that  a  verdict  for  the  defendant 
was  correct.  Armstrong  et  al.  ▼. 
Moodie,  Trin.  Term,  7  Vic. 

Made  after  fL  fa.  returned^ — 4. 
An  assignment  of  goods  made  by  a 
debtor,  after  a  writ  of  fi.  fa.  goods  has 
been  returned  *-^  nulla  bona,"  and  aAer 
the  return  day  is  past,  is  valid.  Pol- 
lock  et  al.  v.  Fra&er,  iv.  U.C.R.  523, 

Goods  returned  to  debtor  by  sheriff^ s 
vendee  —  Subsequent  seizure.']  —  5- 
Where  a  debtor  in  embairaased  dr- 
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cnmstances  executed  a  cognovit  in  fa- 
vor of  one  of  his  creditors^  without  that 
creditor's  knowledge,  and  the  debtor's 
household  furniture  was  sold  upon  an 
ezecution,  and  the  creditor  became 
the  purchaser,  and  immediately  leased 
the  furniture  to  the  debtor,  at  a  rental 
amounting  only  to  the  interest  of  the 
money  for  which  the  furniture  had 
been  purchased ,  gi  ving  the  debtor  power 
to  retain  it  as  long  as  he  pleased, 
and  not  making  any  provisions  for  de- 
terioration in  it ;  and  the  same  furniture 
was  afterwards  seized  in  execution  at 
the  suit  of  another  creditor ;  and  on  the 
claim  of  the  first  creditor,  an  issue  was 
directed  under  the  Interpleader  Act, 
which  was  found  in  favor  of  the  second 
execution  creditor,  on  the  ground  that 
the  sale  in  execution  to  the  first  credi- 
tor had  been  collusive — the  Court  re- 
fused to  grant  a  new  trial  on  affidavit. 
Servos  v.  Tobin  et  al.y  ii.  U.C.R.  530. 

[Sec  New  Twal,  VI.  5.] 

Hbtv  far  valid^  when  intended  to 
defeat  an  expected  execution,^ — 6. 
SemUe:  That  since  the  decision  of 
Wood  V.  Dixie,  (7  Q.  B.  829),  a  bona 
fide  transfer  of  property  made  by  a 
debtor  to  a  third  party  cannot  be  Con- 
ndered  invalid,  merely  because  the 
object  of  the  sale,  in  the  mind  of  both 
parties,  was  to  defeat  an  expected  exe- 
cution. The  rule  in  this  case,  how- 
ever, was  discharged  on  other  grounds ; 
and  see  the  strong  language  of  Robin- 
son, C.  J.,  expressing  a  hope  that 
whenever  it  became  necessary  to  de- 
cide here  the  point  taken  in  Wood  v. 
Dixie,  the  Court  might  not  feel  itself 
constrained  to  adopt  such  a  view  of 
the  law,  White  v.  Stephens,  vii.  U. 
C.fi.  340. 

Certain  badges  not  conclusive  of 
fiaud.'l—l.  The  fact  that  a  bill  of  sale, 
while  importing  on  the  face  of  it  to  be 
an  absolute  bill  of  sale,  is  in  truth  only 
a  mortgage,  and  the  further  fact  that 
the  vendor,  after  the  sale,  is  allowed 
to  remain  in  possessien  of  the  goods, 
are  both  t«dges  of  firaud^  to  be  weighed 


by  a  jury — not  proofs  of  fraud  so  con- 
clusive as  to  leave  the  jury  no  altema^ 
tive  but  to  find  fraud,  whether  they 
believe  it  or  not.  Hunter  v.  Corbettf 
vii.  U.  C,  R.  75. 

8.  It  is  not  always  to  be  taken  as 
conclusive  evidence  that  a  deed  is 
fraudulent  against  creditors,  that  the 
debtor  has  remained  in  possession,  re- 
ceiving-the  rents  and  profits  for  a  long 
time  afler 'the  execution  of  the  deed. 
Doe  dem.  Roy  v.  Hamilton,  Trin. 
Term,  5  &  6  Vic. 

9.  When  property  is  conveyed  in 
trust  to  pay  debts  it  cannot  be  consi- 
dered as  a  fraudulent  conveyance 
against  creditors  not  included  with  the 
creditorH  for  whom  the  trust  is  declared. 
Doe  dem.  Lawrason  v.  The  Canada 
ComjKinyy  Trin.  Term,  5  dc  6  Vic. 

Execution  upon  confession  cutting 
out  assignment.'] — 10.  Under  what 
circumstances  an  assignment  made  by 
a  debtor  of  his  goods  to  one  or  more 
of  his  creditors  forthe  benefit  of  them- 
selves and  others,  may  be  upheld 
against  another  creditor,  who  has  seized 
the  same  goods  in  execution  upon  a 
judgment  confessed  to  him  before  the 
assignment.  See  Parish  v.  McKay^ 
V.  U.  C.  R.  461. 

New  trial,  where  a  party  succeeds 
on  a  fraudulent  deedJ] — 11;  Where 
in  ejectment  against  a  purchaser,  under 
a  deed  made  by  a  sherifi*  of  lands  sold 
in  execution,  there  was  good  reason  to 
believe  that  the  deed  of  the  lessor  of 
the  plaintiff  was  fraudulent  as  against 
creditors  although  the  jury  found  other- 
wise, a  new  trial  was  granted.  Doe 
dem.  McRae  v.  Proudfoot,  Mich. 
Term,  6  Vic. 

[A  deed  fraudnlent  a^nst  creditors  is  also 
fraudaient  and  void  against  the  assignees  of 
the  party  conveying  on  his  insolvency »  as  the 
assignees  represent  the  creditors.  Doe  deiu 
Grimafry  v.  BaU,  xi.  M.  &  W.  531.->A  jud^ 
ment  likewise  fraudulent  against  creditors  is 
fraudulent  against  the  sheriff  who  represents 
a  creditor  upon  a  subsequent  judgment.  M» 
ray  v.  Magrunft  xi.  M.  &  W.  267.] 

Voluntary  deed  void  against  subse^ 
guent  deed  by  sheriff. 1 — 12.  A  debtor 
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after  judgment  and  execution  against 
his  goods,  having  conveyed  certain 
lands  without  consideration,  which  he 
held  as  the  legal  owner  under  a  deed 
containing  no  declaration  of  trust,  and 
the  same  lands  having  been  sold  un- 
der  an  execution  subsequently  issued 
against  his  lands,  the  Court  held  that 
the  deed,  being  a  voluntary  conveyance, 
was  fraudulent  and  void  against  the 
sheriff's  vendee.  Doe  dent.  Steel  v. 
McGUl,  Mich,  Term,  6  Vic. 

13.  A  deed  purporting  to  be  a  deed 
of  bargain  and  sale,  but  containing  no 
statement  of  consideration,  pecuniary 
or  otherwise,  and  no  sufficient  proof  of 
consideration  given  aliunde,  held  void 
in  law  against  a  bona  fide  purchaser 
for  value  at  sheriff's  sale,  under  judg- 
ment and  execution,  although  the  jury 
had  negatived  any  fraud  in  fact.  Doe 
dem.  Proudfoot  v.  McCraCf  Easter 
Term,  7  Vic. 

Void  against  subseqtient  purthaser 
for  valiieJ] — 14.  A  deed  made  by  one 
brother  to  another  in  consideration  of 
natural  love  and  affection,  is  void 
against  a  subsequent  purchaser  from 
the  grantor  for  a  valuable  consideration. 
Doe  dem.  PkUlpoU  v.  Blanchfddy  i. 
U.  C.  E.  350.    ' 

Over-due  mortgages  of  personal 
property  void  as  against  creditors.'] — 
15.  The  mortgagee  of  personal  pro- 
perty who  suffers  the  mortgagor  to  re- 
main in  possession  and  make  use  of 
the  property  as  his  own  long  after  the 
time  limited  for  the  payment  of  the 
mortgage  money  has  expired,  loses  all 
right  to  the  property  as  against  the 
creditors  of  the  mortgagor.  Steel  v. 
Hamilton,  Thn.  Term,  1  &  2  Vic. 

[Mortsages  of  penooal  property  must  be 
filed  in  the  county  court  and  renewed  yearly. 
See  statute  12  Vie.  ch.  74,  amended  oyldk 
14  Yic.  ch.  62.] 

Assignment  of  property  subsequent 

to  several   executions,  and  prior  to 

others,"] — 16.  Where  a  debtor  assigned 

to  a  cr^tor  property  which  was  seized 

by  the  sheriff  on  several  writs  of  exe- 

eutioDi  which  came  into  his  hands  on 


the  day  on  which  the  asangnment  w» 
made,  and  those  writs  were  subse- 
quently satisfied  by  the  sale  of  other 
property  of  the  debtor,  but  before  they 
were  satisfied,  and  a  fortnight  after  the 
assignment,  an  attachment  against  the 
debtor's  property  came  also  into  the 
hands  of  the  sheriff:  Held,  that  the 
property  assigned  was  secured  to  the 
assignee  again<^  the  attachment,  al. 
though  it  had  been  liable  to  the  pre- 
ceding executions.  Hocker  et  al.  v. 
Jarvis,  Trin.  Term,  5  &  6  Vic. 


FREDERICKSBURGH. 

Where  it  was  shewn  that  a  survey 
made  in  the  township  of  Fredericks- 
burgh  under  7  Geo.  IV.  ch.  16,  was 
not  made  as  nearly  as  could  be  ascer- 
tained in  accordance  with  the  original 
survey,  according  to  the  provisions 
of  that  act,  it  was  held  that  such  sur- 
vey was  invalid.  Doe  dem,  Clapp  v. 
Huffman,  Mich.  Term,  5  Vic. 


FREEDOM  FROM  INCUMBRAN- 
CES (COVENANT  FOR). 

Ske  Covenant,  11(2),  1,  2,  5, 8. 


FREIGHT. 

See  Carrier,  passim. — ^DxmurbagBi 

2. 


FURTHER  ASSURANCE  (COVE- 
NANT FOR). 

See  Covenant,  I.  1, 2, 4  j  11(2),  9. 


GAMING. 

See  Billiard  Tables. — ^Bills  op 
Exchange  etc.,  VI.  1. 


Illegal  toagers — 13  Geo.  II.  A.  19.] 
— 1.  A.  betted  B.  75/.  to  50/.  upon  a 
horse  race,  and  deposited  the  money  in 
the  hand  of  G.»  a  stakeJiolder.  They 
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did  not  own  either  of  the  hones  which 
were  to  rua,  nor  was  there  any  other 
match  or  stake  for  which  the  horses 
were  to  run.  A.  lost,  and  disputing 
it,  gave  C.  notice  not  to  pay  over  the 
money  to  B.,  but  G.  did  so:  Heldy 
that  A.  could  recover  back  his  de- 
posit from  C*  in  an  action  for  money 
had  and  received ,  upon  the  ground  that 
the  wager  was  illegal,  being  contrary 
to  the  statute  13  Geo.  II.  ch.  19. 
Shddon  v.  Law,  iii.  0.  S.  85. 

[Money  lent  for  the  pnrpo«e  of  gaming  can- 
not be  recovered  bock. — McKinneU  v.  iio6m- 
«m,iii.M.  &W.-434.] 

Money  had  and  received  against 
treasurer  of  races  for  the  purse  J] — 
2.  Where,  according  to  the  rule  of  a 
race  for  a  purse  of  100  guineas,  the 
decision  of  the  stewards  appointed  to 
soperintend  the  race  was  to  be  final 
on  all  questions  respecting  the  winning 
or  losing  of  the  race,  and  the  plaintiff's 
horse  was  the  winner  of  the  first  heat 
and  came  in  first  in  the  second,  but 
in  consequence  of  alleged  foul  riding, 
was  adjudged  by  the  stewards  to  have 
been  distanced,  and  another  horse  was 
declared  the  winner:  ^e^,  that  the 
plaintiff  could  not  maintain  an  action 
for  money  had  and  received  against 
the  treasurer  of  the  race  who  had  not 
paid  over  the  purse,  on  the  ground 
that  a  majority  of  the  stewards  had 
not  concurred  in  the  decision  against 
his  horse,  and  on  proof  that  there  had 
in  fact  been  no  foul  riding,  he  having 
assented  to  the  decision  of  the  said 
stewaids  on  the  first  heat,  and  their 
decision  according  to  the  rule  being  in 
all  cases  final.  Gorham  v.  Baidtan, 
Easter  Term,  5  Vic. 

Liability  of  proprietor  of  race 
course  for  purse  J^ — 3.  The  proprietor 
of  a  race  course  is  not  responsible  for 
the  purse  run  for,  unless  upon  clear 
proof  of  an  express  undertaking  to 
that  effect.  Gutes  v.  Tinning^  iii.  U. 
C.  R.  295. 

4.  If  the  express  undertaking  can 
be  pn)?ed|  he  would  be  responaiUe  ibr 


the  purse.    Oates  v.  Tinmngj  v.  U. 
G.  B.  540. 

Right  of  ioinner  to  his  entrance 
money  on  not  being  paid  the  purse,"] 
— 5.  A  winner  at  a  hofse  race  has  no 
right  to  recover  back  his  entrance 
money  because  the  purse  has  notheen 
paid  over  to  him.  Gates  v.  2Vnmng, 
iii.  U.  C.  R.  295. 

Declaration  under  10  ^  11  Wm» 
III.] — 6.  A  declaration  under  10  & 
11  Wm.  III.  for  playing  at  a  lottery  is 
insufiicien;^  if  it  state  the  chaige  for 
playing  at  a  game  **  called"  a  lottery, 
without  further  specification.  Clarke 
V.  Don^y,  Trin.  Term,  5  &  6  Vic. 

Lotteries  of  horses  SfC, — 12  Geo.  II. 
ch.  28.]— 7.  The  provisions  of  12 
Greo.  II.  ch.  28,  supersede  the  pro- 
visions of  10  (fe  11  Wm.  III.  with 
respect  to  lotteries  of  horses,  carriages 
and  other  personal  chattels.    lb* 


GAOL. 


See  District  Council, 3. — ^Escapx, 
24.— Quarter  Sessions,  3* 


GAOLER. 

See  Escape,  1. 

Costs  to  gaoler  for  bringing  up 
prisoner  under  habeas  corpus.'] — 1. 
The  court  determined  it  not  unrea- 
sonable for  a  gaoler  to  charge  6J. 
per  mile,  both  going  and  returning  with 
a  prisoner  by  habeas  corpus.  Robinr 
son  V.  Hall,  Tay.  U.  C.  R.  664. 

Liability,  tchen  proceedings  ofjus^ 
tices  irregtdar  or  altogether  txnd.] — 
2.  Where  the  justices  have  a  general 
jurisdiction  over  the  subject  matter 
upon  which  they  have  issued  a  wai^ 
rant  of  commitment  to  the  gaoler, 
though  their  proceedings  be  erroneous, 
the  gaoler  is  not  liable  to  an  action. 
Secus:  If  the  proceedings  be  wholly 
void.  Fergusson  v.  Adams^  v.  U.  C. 
R.194. 
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QAB  COMPANIES. 


GAS  COMPAKIX8. 


3*  Quare:  Where  a  magistrate  has, 
under  the  Summary  Punishment  Act, 
committed  a  party  unconditionally 
when  his  commitment  should  have 
been  conditional,  upon  his  not  paying 
a  fine,  can  it  be  said  that  he  has  so 
far  acted  within  his  jurisdiction  as  to 
make  his  warrant  a  justification  to  the 
gaoler,  who  obeyed  it  ?    lb. 

Delivery  of  tcarrant—r  When  origi- 
nal to  be  shewn,'] — 4«.  Semble :  That 
under  the  6th  section  of  the  act  24 
Greo.  11.  ch.  44,  a  copy  of  the  war- 
rant, if  delivered  by  the  gaoler  without 
shewing  the  original,  and  no  objection 
made,  will  be  sufficient.  Semble^  also : 
That  if  the  original  be  demanded,  its 
production  will  be  good,  though  shewn 
after  six  days.    IL 


GAOL  LIMITS- 
See  Limits. 


GAS  COMPANIES. 
See  Pleading,  II.  36. 

Idability  for  nuisance — Due  care.'] 
—1.  Quare:  Can  the  Gas  Company 
of  the  City  of  Toronto,  under  their  act 
of  incorporation  and  their  lease  from 
the  City  of  Toronto,  carry  on  their  work 
of  manufacturing  gas,  &:c.,  without  lia- 
bility for  nuisances  injurious  to  private 
rights,  so  long  as  they  occasion  no  nui- 
sance  which  they  could,  by  due  care, 
have  avoided?  Watsanv,  Gas  Com- 
pany, V.  U.  C.  R.  262. 

Idability  of  stocklioldcrs,  under  1 1 
Vic.  ch.  14,  to  pay  calls  made  by  the 
secretary  of  the  company  in  pursitance 
merely  of  a  reiolution  adopted  by  the 
directors  before  the  passing  of  the  act.] 
—2.  The  gas  company  of  Toronto  sued 
fltockholders  A.,  B.,  C.  and  D.,  in  sepa- 
rate actions  of  debt,  founded  upon  the 
statute  11  Vic.  ch.  14.  This  statute 
relates  only  to  such  actions  as  might 
be  brought  for  the  recovery  of  money, 
which  **  should  from  time  to  time  be 


called  for  by  the  directors  of  the  atid 
company,  that  is,  of  the  company  in- 
corporated by  the  statute,  unider  and 
by  virtue  of  the  potver  and  directions 
ofHwl  act.^^  It  was  proved  in  evi- 
dence at  the  trial  that  the  secretary 
of  the  company,  acting  under  a  resolu' 
tion  merely  of  the  directors,  passed 
before  the  statute  11  Vic  ch.  14  came 
into  force,  notified  the  stockholders 
that  a  call  of  ten  per  cent,  would  be 
made  on  the  first  of  May,  June,  July 
and  August :  Heldy  that,  as  upon  this 
evidence,  these  calls  could  not  be  said 
to  be  "  made  by  the  directors  of  the 
company,  acting  under  and  by  -virtue 
of  tlie  power  and  direction  of  that  acty^ 
the  company  could  not  sustain  their 
action  upon  the  statute.  Semble: 
That  it  is  not  a  resolution  of  the  direc 
tors  to  make  a  call  upon  the  stock* 
holders,  which  constituted  the  co//,  but 
the  notice  of  advertisement  of  the  call 
itself.  ScmMe :  That  where  an  act 
says  ''  that  no  instalment  shall  be  called 
for,  except  after  the  lapse  ol  one  cal- 
endar month  from  the  time  when  the 
last  instalment  was  called  for ;"  calls 
made  for  first  of  May,  June,  July  and 
August,  would  be  illegally  made. 
Qiusre  also:  Whether  the  four  calls 
could  regularly  be  made  at  one  time  1 
Gas  Company  v.  Kussell  et  al.,  vi.  U. 
C.  R.  567. 

Assumpsit^  as  well  as  debt,  madn^ 
tainable.] — 3.  Under  the  statute  11 
Vic.  ch.  14,  the  Consumers'  Gas 
Company  of  Toronto  may  sue  in  as- 
sumpsit for  calls ;  the  remedy  is  not 
confined  to  debt.  Consumers^  Gas 
Company  v.  Nicolls,  vii.  U.  C.  R.  91. 

Averment  of  consideration  and 
time.] — 4.  In  so  declaring  under  the 
actf  an  averment  of  consideration  to 
support  the  promise  is  not  necessary; 
neither  is  it  nec^essary  to  lay  the  pro- 
mise to  pay  on  a  certain  day ;  the  geo- 
eral  terms,  that  the  defendant  after' 
vxLrds  promised  to  pay,  is  sufficient.  Ih, 

Liability  in  assumpsit  an  apard 
agreement*] — 5.  MM:  That  an  actioa 
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of  assumpsit  would  we)1  lie  against  the 
Oaa  L'tfbt  and  Water  Company  of  the 
City  of  Torontu,  for  non-ful61mentofa 
parol  agreement  for  the  supply  of  water 
to  the  Toronto  Baths.  (Robinson,  C. 
J.,  dissentiente).  Blue  v.  Cros  and 
WoUr  Company ^  vi.  U.  C.  R.  174. 


GENERAL  AVERAGE. 

Se0  Carrier,  9, 10, 11. 

Stranding  of  vessel — Owners  of 
cargo  liable  for  expenses.l — 1.  Where 
a  vessel  was  shewn  to  have  been 
dangerously  stranded  on  our  lakes  by 
accident,  arrtsing  from  the  perils  of 
navigation,  and  without  fault  of  the 
master:  Held^  that  the  expense  incur- 
red by  the  master  in  hiring  a  steamer 
to  haul  her  ofiT,  and  by  which  he  was 
enabled  to  proceed  to  his  destination, 
gave  a  claim  for  contribution  against 
the  owners  of  the  cargo,  upon  general 
average.  Grover  v.  Bulluck,  v.  U. 
C.  R.  297. 

Stranding  must  be  voluntary."] — 
2.  The  owners  of  a  vessel  have  no 
right  to  set  up  a  claim  to  average  on 
account  of  expenses  occasioned  by 
stranding,  when  the  stranding  was  not 
voluntary ;  and  it  has  been  held,  <<  that 
the  mere  steering  a  vessel  to  a  less 
dangerous  place  for  stranding,"  when 
she  is  inevitably  drivmg  to  the  shore, 
is  not  a  voluntary  stranding.  Gibb  v. 
McDoneli,  vii.  U.  C.  R.  356. 

Who  liable  to  contribution  for  loss 
of  goods.'] — ^3.  The  owners  of  goods, 
stored  under  the  deck  of  a  vessel,  are 
Dot  liable  to  contribute  by  way  of 
general  average,  to  the  loss  of  goods 
ladeo  on  deck  and  thrown  overboard 
finom  neceasity  in  a  storm,  and  with  the 
hope  of  saving  the  ship  and  cargo. 
SembU:  That  the  ship-owner  would, 
in  such  a  case,  be  liable  to  general 
average.    J£. 

Deck  cargo-^Average  by  master  to 
owner  of  the  goods.] — 4.    Where  the 
is  proved  to  carry  a  de^  oaifo^ 

2  p 


if  that  cargo  be  thrown  overboard  in  a 
storm  to  lighten  the  vessel  the  owner 
of  the  vessel  is  liable  for  average  to  the 
owner  of  the  deck  cargo,  without 
proving  the  value  of  the  cargo  in  the 
hold,  and  without  taking  that  value 
into  account.  Grousette  v.  FerriOf 
Mich.  Term,  6  Vic. 


GENERAL  ISSUE. 

See  Assault  Apno  Battsrt,  5. — 
Bailifp,  2.^- Case  (Action  on 
the),  4. — Constable,  1. — Divi- 
sion Court,  2,  3. — Easement,  6. 
Executor  etc.,  XL  8. —  False 
Imprisonment,  8 — ^Foreign  Judg. 
MENT,  11. — Information,  7. — Li- 
bel AND  Slander,  II.  6 ;  111(2),  1, 
5,  3,  4. — Malicious  Arrest,  12. 
New  Trial,  II.  8 ;  X.  19.— Plead- 
ing, I.  passim;  11.25;  VL  l.«* 
Practice,  I.  25, — ^Trover,  II.  3. 
Warranty. 

Admissibility  of  evidence  tohdA 
should  be  speciauy  pleaded.]  —  1. 
Where  a  defence  should  be  specially 
pleaded,  the  court  in  banc,  will  not, 
without  the  consent  of  the  parties,  ad- 
mit evidence  of  such  defence  under 
the  general  issue.  Longtoorth  v.  Mc- 
Kay et  al.,  Trin.  Term,  4^5  Vic. 

TVe^pass  quart  clausum  f  regit — 
General  issue — Evidence.]''^.  Where 
in  trespass  quare  clausum  fregit  et  de 
bonis  asportatia,  by  one  of  two  tenants 
in  common,  it  was  proved  that  the  de- 
fendant entered  upon  the  land  under  a 
writ  of  execution  against  the  goods  of 
the  other  tenant:  Heldj  that  such 
entry  could  not  be  given  in  evidence 
under  the  general  issue,  but  should  be 
specially  pleaded.  Newkirk  v.  Payne, 
Mich.  Term,  6  Vic. 

Trespass  for  killing  plaintiff'^s 
horse — Special  defence. ]-S,  In  tres- 
pass for  driving  against  the  plaintiflT'a 
horse  and  killing  him,  the  defendant 
cannot,  under  the  general  issue,  give 
in  evidience  that  the  accident  happened 
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GOODS  SOLD. 


Irom  the  plaintiff's  negligence,  or  with- 
out any  fault  on  the  part  of  the  defen- 
dant>  but  such  defence  must  be  plead- 
ed. Macdonaid  v.  Monk,  iii.  0.  S. 
20. 

TVespass  against  a  magistrate — 
Generalissue — Evidence, "j-^.  Where 
a  magistrate  is  sued  in  trespass  for  an 
alleged  illegal  proceeding,  under  the  4 
Sc  5  Vic.  ch.  26,  he  may  give  in  evi- 
dence a  tender  of  amends,  under  the 
plea  of  the  general  issue.  Moore  v. 
HddUdy  et  al,,  vii.  U.  C.  R.  207. 

"  According  to  the  statute,^^  instead 
of  **by  statute, ^"^l — 5.  Where  to  an 
action  of  trespass  the  defendant  plead- 
ed <<  not  guilty,"  and  inserted  in  the 
margin  '<  according  to  the  statute,"  in- 
stead of  "  by  statute :"  Held,  margi- 
nal reference  sufficient.  B/jibertson  v. 
Codey  et  al.,  vii.  U.  C.  R.  305. 


GOOD  FRIDAY. 
See  Practice,  III.  7. 


GOODS  SOLD. 

See  Action,  4. — Arrest,  1. 11, 12, 
15,  25,  34. — Assumpsit,  I.  1. — 
Auction  etc,  6. — Bills  of  Ex- 
change ETC.,  VII.  10.  —  Case 
(Action  on  the),  2. — Contract, 
14. — Frauds  (Statute  of),  III. 
3. — Set-off,  10.— Witness,  6. 


Sale  of  goods — Non-acceptance — 
Goods  sold  not  maintainable.']—^'^' 
Where  the  defendant  in  this  country 
ordered  certain  articles  of  clothing  to 
be  made  and  sent  to  him  by  the  plain- 
tiff from  England,  and  on  dieir  arrival 
here  they  were  received  by  the  plain, 
tiff's  agent,  who  did  not  tender  them 
to,  nor  leave  them  with  the  defendant, 
although  he  demanded  payment  for 
them,  which  was  refused :  Hdd,  that 
an  action  for  goods  sold  and  delivered 
would  not  li6|but  that  the  plaintiff 


should  have  declared  specially  for  the 
non-acceptance.  Lane  v.  MelviUe, 
iii.  0.  S.  124. 

Goods  furnished  to  a  steamboat 
when  in  tortious  possession  of  captain 
— Action,] — 2.  Where  a  steamlMiat 
was  mortgaged  and  in  the  possession  of 
the  mortgagees,  who  navigated  her  for 
their  own  benefit  to  secure  their  ad- 
vances, and  she  was  tortiously  taken 
possession  of  by  the  captain,  who  re- 
ceived the  profits  arising  from  her,  for 
his  own  use :  Held,  that  the  mortga- 
gor was  not  liable  for  goods  furnished 
for  the  vessel  while  she  was  in  the 
tortious  possession  of  the  caplain. 
Fraser  v.  FlifUy  iv.  O.  S.  12. 

Action  for  goods  sold  and  delivered 
to  a  third  party,] — 3.  An  action  for 
goods  bargained  and  sold  cannot  be 
maintained  against  a  person  who  has 
become  responsible  for  the  payment  of 
goods  delivered  to  a  third  party.  Mc- 
Kenzie  et  al.  v.  McBean,  iv.  O.  S. 
137. 

Action  barred  by  an  evasion  of  the 
revenue  laws,]— 4t'  Where  merchants 
residing  in  the  United  States  sold  goods 
to  the  defendant  and  combined  with* 
him  in  furnishing  false  invoices  to 
evade  the  revenue  laws  of  this  pro- 
vince in  respect  of  the  amount  of  du- 
ties to  be  paid  on  the  importation  of 
those  goods :  Held,  that  the  plaintiffs 
could  not  recover  their  value  from  the 
defendant  in  this  country.  Mullen  et 
al.  V.  Kerr,  Mich.  Term,  5  Vic. 

[This  case  was  afterwards  upheld  in  Drim 
V.  WaHit,  Ha.  Term,  6  Vic] 

"Verbal  agreement  to  purchase  land 
-Payment  in  cattle  and  money-Land 
sold  to  another  person,] — 5.  Where 
the  plaintiff  had  agreed  verbally  with 
the  defendant  to  purchase  a  piece  of 
land  from  him,  and  having  been  let 
into  possession  by  him,  had  made  pay. 
ments  on  account  of  the  purchase 
money,  in  money  and  cattle,  and  the 
defendant  afterwards  sold  the  land  to 
another  person,  promising  to  repay  to 
the  plaintiff  what  he  had  received  from 
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him :  Hddy  that  on  his  refusing;  after- 
wards to  do  so,  the  plaintifl*  could  re- 
cover the  amount  from  him  in  an  action 
for  goods  sold  and  delivered,  and  for 
money  paid.  HiU  v.  Stanton^  \u  U. 
G.  R.  149. 

Certadn  price  must  be  proved,'] — 6. 
To  support  the  common  count  for 
goods  Imrgained  and  sold,  the  plaintiff 
must  prove  a  certain  price  agreed  up- 
on ;  when  this  cannot  be  done,  the 
declaration  should  contain  a  special 
count  for  not  accepting.  Elvidge  v. 
Ridiardatm,  iii.  U.  C.  R.  149. 

Agreement  for  sale  of  goods — Part  j 
sold — Part  mislaid  and  not  returned 

as  agreed.] — ^7.  Received  of 

six  boxes  of  axes,  to  be  sold  for  him 
on  commission,  and  when  sold,  I  agree 
fo  account  to  him  for  those  sold  at  the 
late  of  ScC;  and  to  return  the  remain- 
der unsold  on  demand :  Held,  that  an 
action  for  goods  sold  and  delivered, 
would  not  lie  for  any  of  the  axes  not 
returned.  Dodds  v.  Durdnd,  v.  U. 
G.  R.  623. 


GRANTEE  OF  THE  CROWN. 

See  Crown  Grant,  passim. — Eject- 
ment, I.  6,  26. — ^Estoppel,  1,  2, 
3, — Intrusion. 


8.  Good  to 


for  the  above 


goods,  either  to  be  returned  or  paid  for : 
Held,  Uiat  after  demand  of  the  goods, 
they  might  be  sued  for  as  goods  sold 
and  delivered.  Harvie  v.  Clarkson, 
vi.  U.  C.  R.  27. 

Agreement,  tahether  a  past  or  fu- 
ture oansideralian,] — 9.  Held,  upon 
the  following  agreement,  **  On  or  before 
the  10th  of  May  1846, 1  promise  to 
pay  to  D.  Thompson  or  bearer,  pine 
saw^^ogs  Sec.  for  value  received,  Sec. 
H.  Htfieman,^'  that  the  logs  must 
be  considered  as  paid  for,  and  that 
Hiffisman  .could  not  recover  from 
Thompson  the  value  of  the  logs  in  an 
acaon  of  debt  upon  the  common 
counts  for'  goods  sold  and  delivered. 
Hiffeman  v.  Tlwmpson,  vi.  U.  C.  R. 
207. 


GRANT. 
See  Crown  Graivt. 


GROWING  TIMBER. 

See  Arrest  op  Judgment,  11.— 
Deed,  III.  5,  6.  —  Trespass,  I. 
14, 17. 

— I — ^^ 

GUARANTEE. 

See  Bills  of  Exchange  etc.,  II.  10; 
III.  4. —  Contract,  10. —  Goods 
Sold,  3. — Money  had  and  recei- 
ved, 11. — Principal  and  Surety. 

Averment  of  consideration — Proof] 
— 1.  Declaration  in  assumpsit  on  a 
guarantee  to  the  following  effect: — 
<*  Please  credit  A.  one  hundred  pounds, 
and  I  agree  to  hold  myself  responsible 
for  the  payment  of  the  same,"  and  an 
averment  that  the  plaintiff  did  credit 
A. :  Held,  that  the  plaintiff  must  prove 
such  averment ;  and  that  calling  a  clerk, 
who  stated  that  such  credit  had  been 
given,  because  he  saw  it  entered  in 
the  plaintiff's  books,  which  were  not 
produced,  and  which  entry  had  not 
been  made  by  him,  was  not  sufficient 
to  prove  it.  Parker  v.  Dutcher,  ii. 
O.  S.  106. 

2.  Quare:  Is  not  the  above  imder- 
taking  within  the  Statute  of  Frauds! 
lb. 

Past  consideration  insufficient.]-^ 
3.  A  past  consideration,  stated  in  a 
written  undertaking  to  be  responsible 
for  the  debt  of  another,  is  not  sufficient 
within  the  Statute  of  Frauds.  Wilson 
V.  Hill,  Easter  Term,  2  Vic. 

Statement  of  consideration.] — 4. 
A  guarantee  indorsed  on  a  promissory 
note  at  the  time  of  its  execution  in  the 
following  words:  ^<  We  guarantee  the 
payment  of  the  within  note,"  does  not 
shew  a  sufficient  consideration  for  the 
promise,  the  case  being  within  the 
Statute  of  Frauds.  Locket  al.w.Reid 
et  al.f  Hil.  Term,  5  Vic. 
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Cantintnng  guarantee — Extention 
of  time — Pleadings.'] — 5.  The  plain- 
tiff sued  the  defendant  on  the  following 
guarantee : — 

"  Fort  Hope,  Nov.  I*,  1845. 
**  I  hereby  hold  myself  accountable 
to  you   for  any  goods  Mr.   Francis 
Murphy  may  purchase  of  you,  to  the 
amount  of  250/.,  currency. 

(Signed),  J.  K.  Burton.'' 

It  was  proved  at  the  trial  that  the 
plaintifi's  had  sold  goods  to  Murphy  on 
the  19th, of  November  1845,  amounting 
in  all  to  311/.,  and  that  after  the  origi- 
nal  credit  of  six  months  on  the  311/. 
(understood  between  the  parties  at  the 
time  of  sale,  as  the  jury  found)  had  ex- 
pired, the  plaintiffs  had  extended  the 
time  by  taking  notes  without  the  privity 
of  the  defendant.  It  was  also  proved 
that  on  the  2nd  of  April  1846,  other 
goods  were  sold  to  Murphy,  to  the 
amount  of  83/.,  for  which  Murphy  at 
the  time  gave  his  bill  at  three  months. 
The  defendant  pleaded  a  defence  which 
covered  only  the  first  sale  of  311/.,  to 
which  the  plaintiffs,  by  their  replication 
simply  denying  the  truth  of  his  defence, 
admitted  his  claim  to  be  limited :  Held, 
1st,  That  the  guarantee  was  a  con- 
tinuing guarantee.  2ndly,  That  as  the 
plaintiffs  had  extended  the  time  of 
credit  as  to  the  3 11/. ,  that  they  had 
thereby  discharged  the  defendant  from 
any  liability  on  that  sum.  3dly,  That 
though  the  sum  of  83/.  might  have 
been  recovered  under  the  continuing 
guarantee,  yet  that,  from  the  state  of 
the  pleadings,  without  a  new  assign- 
ment, the  plaintiff*  could  not  recover  in 
this  action.  Ross  et  al,  v.  Burton^ 
iv.  U.  C.  H.  357, 

Special  guarantee  set  out — Gene- 
ral  guarafUee  proved — NoTisuit,'] — 6 . 
Where  the  plaintiff*  charged  the  de- 
fendant as  upon  a  guarantee  to  pay  a 
certain  judgment,  which  he  set  out 
in  specific  terms,  and  he  afterwards 
proved  at  the  trial,  not  this  special  guar- 
antee, but  a  guarantee  extending  to  all 
claims:  ffe^,  nonsuit  right.    Suther* 


land  et  al.  v.  McCaskill,  v.  U.  C.  B. 
316. 

7.  Semble:  However,  that  if  the 
plaintiff*  had  set  out  the  guarantee  as 
it  really  was,  and  had  then  averred 
the  claim  under  the  judgment,  he 
would  have  shewn  a  claim  applicable 
to  the  guarantee  and  sustained  his  ac- 
tion,   lb. 

Continuing  guarantee — Gnaran' 
tee  not  extended  to  purchase  of  goods 
by  partners,  if  given  to  one  of  the 
partners  while  alone.'] — 8.  Held,\k^fm. 
the  following  guarantee : 

<<  Messrs.  A.  ic  D.  Shaw. 

<'  Gentlemen :  I  have  just  received 
a  line  from  Mr.  Lyman  A.  Ferris,  in- 
forming me  that  he  wishes  to  pmt^hase 
goods  from  you.  Being  acquainted 
with  his  circumstances,  and  knowing 
him  to  be  a  man  of  prudence  and  in- 
tegrity, I  do  not  hesitate  to  be  respon- 
sible to  you  for  150/.  or  200/.  worth 
of  goods  should  he  require  that 
amount^^  that  it  was  not  a  continu- 
ing guarantee,  and  was  not  applicable 
to  the  purchase  of  goods  by  Ferris  and 
a  partner,  but  to  the  purchase  of  goods 
by  Ferris  alone.  Shawetal.  v«  Van' 
dusen,  v.  U.  C.  R.  353. 

Transfer  of  debts  —  Statute  of 
Frauds,  4fth  section.] — 9.  A.  being 
indebted  to  B.,  and  G.  to  A.,  a  pro- 
mise by  G.  that  he  will  pay  B.  the 
debt  due  to  him  by  A.  in  consideration 
that  B.  will  discharge  A.,  does  not 
shew  a  promise  to  pay  the  debt  of 
another,  requiring  a  note  in  writing, 
within  the  statute.  Kissockv*  Wood- 
ward^  i.  U.  G.  R.  344. 


GUARDIAN. 

See  Ejectmeivt,  II.  9. — IitrAWT,  4. 

Fossession  of  mother,  the  possession 
of  a  guardian.]  —  The  possession 
of  a  mother  will  not  be  considered 
tortious  as  against  the  heir,  being  her 
own  childj  but  will  rather  be  treated  as 
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the  poflBesnon  of  a  gaardian.  Doe 
dem.  Moak  v.  Empey,  Easter  Term, 
4  Wm.  IV. 


HABEAS  CORPUS. 
See  Arbiteation  aub  Award,  1. 3. 

ESCAPX,    4. — GAOLERy    1.— Hu0- 

BAUD  AifD  Wife,  5. 


HABBBE  CO&POBA  JUBATO- 

BUM. 

See  Jury  Process. 


HABERE  FACIAS  POSSES* 
SIONEM. 

See  Mesne  PRoriTS,  5. 

New  ivrU  after  dispo8sessumJ\ — 1. 
Where  ailer  the  execution  of  a  writ 
of  habere  facias  possessionem,  the 
tenant  who  had  been  in  possession 
moved  to  set  aside  the  proceedings  for 
trregnlarityy  and  his  rule  having  been 
dtscharged,  immediately  forcibly  dis- 
possessed Uie  lessor  of  the  plaintiflT-— 
the  Court  granted  a  new  writ  of  ha- 
bere, the  first  not  having  been  returhed 
by  the  sheriff,  and  ordered  that  the 
defendant  should  pay  the  costs  of  the 
application  within  a  month.  Doedem, 
l^tA  v.  Bjoe,  ii.  U.  C.  R.  27. 

Ali(u  writ  J  when  possession  quietly 
TdtnquishedJ]—2.  Where  the  sheriff 
puts  a  plaintiff  in  possession  under  a 
writ  of  hab.  fac.  pos.,  and  the  plain- 
tiff afterwards  quietly  relinquishes  that 
ponenion  in  consequence  of  hearing 
that  aa  injunction  had  issued  from  the 
Court  of  Chancery:  Heldy  that  upon 
the  injunction  being  dissolved,  they 
eould  not  grant  the  plaintiff  an  alias 
writ  of  possession.  Ihe dem.  Deane 
▼.  Hefideram,  r.  U.  C.  R.  208. 


HARBOR  COMPANIES. 

See  CoBouRG  Harbor  Compant.— 
Corporation,  6. — Niagara  Harp 
BOR  AND  Dock  Company. — ^Port 
BuRWELL  Harbor  Compant^t-*. 
Port  Credit  Harbor  Company. 


HAWKERS'  AND  PEDLARS' 
ACT. 

See  False  Imprisonment^  6. 

_♦ — 

• 

HEARSAY. 
See  Evidence^  III. 


HANDWRITING. 
See  EviDBHCE,  Vi  2, 3, 6, 6, 7  5  VIIL 1, 


HEIR. 

See  Covenant,  11(1),  4. — ^Deed,  IL 
11 ;  III.  1. — ^Ejectment,  I.  5, 13, 
19 ;  VI.  5 ;  VIIL  11, 13.— Estate, 
9, 12,  et  Bcq. — Fraudulent  Deeds 
ETC.,  1.— -Guardian.  —  Mainte- 
nance (Statute  of),  6,  9, 15, 16. 
Onus  Probandi,  5. — Scire  Faci- 
as, 1. 


Liability  for  ancestor's  dtbts^ — 1. 
An  action  does  not  lie  against  an  heir 
on  the  Biinple  contract  debt  of  his  an- 
cestor. Forsyth  et  al,  v.  JHlall,  Dra. 
Rep.  304. 

[See  alao  case  6,  infra,  j 

Ejectment — Evidence  of  pedigree^ 
— 2.  In  ejectment,  between  a  person 
claiming  as  heir  and  a  stranger,  slight 
evidence  of  pedigree  is  allowed  to  go 
to  the  jury.  Jhe  dem.  Magher  v. 
Chisholm,  Dra.  Rep.  227. 

Proof  by  heir-at4aw  in  ejectment.'] 
— 3.  In  ejectment,  if  the  lessor  of  the 
plaintiff  claim  as  son  and  heir-at-law 
to  the  deceased  owner,  he  must  shew 
who  was  his  mother,  and  prove  her 
marriage  with  his  alleged  father.  Doe 
dem.  HuwJberstone  v.  Tltomas^  iii.  0* 
S.33. 

[Proof  of  marriage— See  Mamiiaoe.] 
Entitled,  to  surplus  money  from 
sheriff  after  sale  of  ancestor'^s  land."] 
^    The  heir-atrlaw  ia  entitled  to  re- 
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cover  from  a  sheriff  the  surplus  of 
monies  arising  from  a  sale  of  his  an- 
cestor's land,  on  a  lieri  facias  against 
those  lands  in  the  hands  of  the  execu- 
tor. Ruggles  V.  Beikie,  iii.  0.  S.  347. 

Liability  on  ancestor's  undertak- 
ings.']— 6.  In  this  province  (though 
not  in  £ngland,)  the  heir  is  only  liable 
for  the  debts  of  his  ancestor  on  de- 
scent of  lands.  He  is  not  liable  for 
unliquidated  damages — as  for  instance, 
upon  his  ancestor's  covenant  for  good 
title.  Vanhoughnctt  v.  Ross^  vii.  U. 
G.  R.  248. 

[For  his  right  to  sue  on  a  covenant  entered 
into  with  the  ancestor — See  Covenant,  II 

Possessum  of  heir  of  tenant  at  unll 
against  owner  of  tfie  estate  J] — 6.  If 
on  the  death  of  a  tenant  at  will  his 
heir  enter,  such  entry  is  tortious ;  and 
if  the  heir  die,  and  his  heir  enter,  the 
original  owner  or  his  heir  will  be  put 
to  his  action.  Doe  dem,  Moak  v. 
Empey,  iii.  0.  S.  488. 


HIGHWAY. 

See  Ca8eQAlctiononthe),4. — Evi- 
dence, I.  1 ;  II.  12. — Quarter 
Sessions,  1. — ^Toixs. — ^Trespass, 
1. 11 ;  II.  3. 

IndictmeTU  for  obstniction.'] — 1. 
Where  in  the  original  plan  af  a  town- 
ship a  piece  of  ground  was  laid  out 
as  a  high  way,  which  was  subsequently 
granted  by  the  Grown  to  several  indi- 
viduals, and  was  occupied  by  them  and 
others  claiming  from  them  for  upwards 
of  thirty  years,  and  never  had  been 
used  as  a  highway :  Held,  that  an  in- 
dictment for  a  nuisance  for  stopping 
up  that  piece  of  ground,  claiming  it  as 
a  highway^  could  not  be  sustained. 
Mez  V.  Allan  et  al.j  ii.  0.  S.  90. 

2.  An  indictment  (or  obstructing  a 
highway  laid  out  under  50  Geo.  III. 
ch.  1,  cannot  be  supported  when  the 
highway  has  not  been  established  in 
the  manner  marked  out  by  the  statute, 
when  the  report  to  the  magistrates  in 


Quarter  Sesaons  by  the  surveyor  of 
roads  does  not  express  the  exact 
width  of  the  road  nor  the  precise  line 
in  which  it  is  to  run.  And  semblejivL 
such  a  case,  all  the  steps  necessary  to 
be  taken  before  a  highway  can  be  le- 
gally established  under  the  act,  should 
be  proved  by  the  prosecutor  to  have 
taken  place  before  the  defendant  can 
be  found  guilty.  Rex  v.  Sanderson, 
iii.  0.  S.  103. 

Allowance  for,  afterwards  grants 
edJ] — 3.  Where  in  an  original  survey 
an  allowance  for  road  had  been  made 
between  certain  lots,  and  afterwards, 
and  before  1810,  grants  were  issued 
from  the  Crown,  making  the  allowance 
between  other  lots:  Held,  that  the 
grants  must  be  considered  most  correct, 
and  that  the  plaintiffs,  to  whom  one  of 
the  former  lots  belonged,  was  entitled 
to  recover  for  a  trespass  committed  on 
that  part  of  his  lot  claimed  as  an  allow- 
ance for  road.  Field  v.  Kemp,  iii.  0. 
S.  374. 

Original  public  roads  contitiue  so, 
altJuntgh  new  roads  deviate,'] — 4.  The 
original  public  allowance  for  road  made 
in  the  first  survey  of  a  township  con- 
tinue to  be  public  highways,  notwith- 
standing a  new  road  deviating  from 
any  such  allowance  may  have  been 
opened  under  the  provisions  of  the 
statute  50  Geo.  III.  ch.  1,  or  may 
have  been  confirmed  as  a  highway  by 
reason  of  statute  labor,  or  public 
money  having  been  applied  upon  it. 
Spalding  v.  Rogers  et  al,y  i.  U.  C. 
R.  269. 

What  oonstittUes  a  dedication  to 
the  public,] — 5.  A  dedication  of  land 
to  the  public  takes  effect  from  the  in- 
tention of  the  person  making  it,  and 
the  merely  opening  or  widening  a 
street  for  the  convenience  or  benefit 
of  the  person  doing  it  and  permitting 
the  public  to  use  it,  will  not  constitute 
a  dedication.  The  question  of  dedi- 
cation, or  no  dedication,  must  now  be 
leA  as  a  question  of  fact  for  the  jury. 
Belfard  v.  HayneSy  vii.  U.  €•  R.  464. 
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After  dedication  subsequefU  con- 
xeyance  void,'] — 6.  Where  A.  has  ex- 
pressly dedicated  by  deed  certain  lands 
for  the  purposes  of  a  public  road,  and 
the  public  have  adopted  such  dedica- 
tion by  user,  A.'s  subsequent  con- 
veyance of  the  land  to  B.  cannot  con- 
trol the  prior,  dedication.  Malloch  v. 
Anderson,  iv.  U.  C.  R.  481. 

Dedication  by  tenant  tmth  land- 
lonTs  acquiescence  J] — 7,  A  tenant  for 
years  cannot,  by  acquiescence  or  other- 
wise, dedicate  a  portion  of  the  lease- 
hold for  a  public  highway  so  as  to  bind 
the  reversioner.  Regina  v.  Wismer, 
vi.  U.  C.  R.  293. 

8.  Sembie :  That  where  the  rever- 
sion comes  at  once  to  the  tenant,  with- 
out any  interval  of  time,  his  acquies- 
cence in  the  dedication  while  a  tenant 
will  not  bind  him  in  the  absence  of 
evidence  of  acquiescence  in  the  dedi- 
cation on  the  part  of  his  landlord.  lb. 

9.  Where  therefore  a  tenant  under 
the  Crown  had  been  convicted  upon 
an  indictment  for  taking  exclusive  pos- 
session of  the  road  after  he  had  ob- 
tained his  patent — ^the  Court  refused 
to  give  judgment  upon  the  conviction 
until  evidence  had  been  given  to  shew 
the  Crown  a  consenting  party  to  the 
dedication.    lb. 


HIRING  AND  SERVICE. 
See  Master  and  Servant. 


HOLIDAYS. 

See  Bills  of  Exchange  etc.,  II.  14. 
Practice,  III.  7. — Sunday. 


HORSE. 

See  Bailment,  1,  2,  3. — Bills  of 
Exchange  etc.,  VII.  13. 

Stolen  horse  sold  at  atdctionfbtU  not 
tn  market  overt,  retaken  by  legal 
oumerJ] — ^Where  a  horse  was  stden 
from  the  plaintiff,  and  bought  by  the 


defendant  at  public  auction,  but  not  in 
market  overt,  and  the  plaintiff  after* 
wards  seeing  the  horse  took  possession 
of  it,  and  the  defendant  immediately 
retook  it :  Heldy  that  the  plaintiff  had 
a  right  to  retake  it,  no  property  having 
passed  to  the  defendant  by  the  sale, 
and  that  although  it  was  in  his  posses- 
sion only  for  a  moment,  yet  the  pro- 
perty revested  in  him,  and  he  could 
maintain  trespass  against  the  defendant 
for  the  retaking ;  and  that,  as  the  thief 
was  unknown,  it  was  not  necessary  to 
shew  a  prosecution  to  conviction. 
Bowman  v.  Yielding  et  eU.,  Mich. 
Term,  3  Vic. 

[If  the  teller  of  a  stolen  horse  in  market 
oTert  be  entered  in  the  toll*book  by  a  feigned 
name,  the  property  is  not  thereby  changed. 
Gibba'  case,  Owen,  27;  1  Leon,  158,  S.  C— 
Contr»— ^iftet  v.  MoarefooU,  Cro.  £liz.  86.] 


HORSE  RACE. 
See  Gaming,  1, 2,  3, 4>  5. 


HOUSE  OF  ASSEMBLY, 
See  Parliament. 


HUSBAND  AND  WIPE. 

See  Arbitration  and  Award,  1. 7 ; 
VI(2),  8. — Arrest  op  Judgment, 
6, 13. — Bills  of  Exchange  etc., 
IV.  7,  18. — BiNBRooK  (Township 
of). — ^Deed,  II.  4,  to  10,  inclusive. 
Dower. — ^Ejectment,  II.  11 ;  III. 
8 ;  VIIL  10.— Executor  etc.,  III. 
1. — ^Limitations  (Statute  of), 
IV.  11.— New  Trial,  XI.  4.— 
Pleading,  II.  37. — Varunce,  4. 

Necessaries — Recognition  of  wife 
by  husband,'] — 1.  A  recognition  by  a 
party  that  A.  is  his  wife  is  sufficient 
to  charge  him  with  necessaries,  al- 
though they  do  not  cohabit,  having  in 
fact  separated,  and  although  she  maf 
not  stricti  juris  be  his  wife.  Hondey 
v.  Ham^  Tay.  U.  C.  R.  529. 
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lAability  of  husband  for  goods 
furnished  to  wife  vxiUtout  his  know- 
ledge,']— 2.  A  husband  having  given 
notice  to  the  plaintiff  that  he  would 
not  be  responsible  for  goods  furnished 
to  his  wife,  who  had  withdrawn  her- 
self from  his  protection,  was  held  not 
to  be  liable  for  goods  furnished  to  her 
by  the  plaintiff  without  his  knowledge 
after  she  had  returned  to  him  again. 
Wetwer  v.  Lawrence^  Easter  Term,  2 
Vic. 

[The  liability  of  the  husband  for  the  debts 
of  the  wife  depends  upon  whether  she  can  be 
considered  bis  agent  for  the  purpose  of  bind- 
ing him  by  entering  into  contracts  for  goods 
supphed  to  her,  which  is  a  question  for  the 
jury.  la-M  v.  Ironmonger,  xiii.  M.  &  W. 
3680 

Action  by  wife  in  husband* s  rvame 
after  he  had  abandoned  her.]  —  3. 
Where  a  wife,  who  had  .been  aban- 
doned by  her  husband  for  several  years, 
took  a  lease  of  some  premises  without 
her  husband^s  knowledge,  on  which 
the  defendant  afterwards  trespassed, 
and  she  brought  an  action  against  him 
in  her  husband's  name :  Held,  that  the 
action  was  properly  so  brought.  Janes 
V.  Spencey  i.  U.  C.  R.  367. 

Action  by  wife  in  her  own  name,] 
•A.  A  wife  cannot  sue  in  her  own 
name,  while  her  husband  is  living,  for 
work  performed  by  her.  Murphy  v. 
Bunt  et  al.,  ii.  U.  C.  fi.  284. 

Habeas  corpus  tsstied  by  husband  to 
bring  up  the  bodies  of  his  vjife  and 
ddld.] — 5.  Where  a  wife  had  left  her 
husband  and  gone  to  reside  with  her 
father,  taking  with  her  her  infant  child 
of  about  seven  years  old,  and  the  hus- 
band obtained  writs  of  habeas  corpus 
to  his  wife's  father  to  brjng  up  her 
body,  and  to  his  wife,  to  bring  up  the 
child,  the  Court  refused,  on  tl^  return 
of  the  father  and  daughter  to  the  re- 
spective writs  that  the  husband  had 
ill-treated  his  wife  and  child,  to  make 
any  order  that  they  should  bedeUvered 
to  him,  but  informed  the  wife  that  she 
was  at  liberty  to  go  wherever  she 
pleased,  and  to  take  the  child  with  her. 


Regina  v.  Baxter^  and  Regina  v. 
Snooks,  ii.  U.  C.  R.  370. 

Fee  in  unfe-^Ejectment  by  Jm- 
band  alone.] — 6.  A  husband  entitled 
to  land  in  right  of  his  wife  may  bring 
ejectment  without  her  being  joined  in 
the  action.  Doe  dem.  Eberts  v.  Mm- 
treuil,  vi.  U.  C.  R.  515.- 

[See  also,  Ejxctmekt,  II.  11.] 


IDEM  SONANS. 

1.  Jacques  and  Jakes  are  not  ne- 
cessarily idem  sonans,  so  that  the 
substitution  of  the  one  for  the  other  is 
sufficient.  Jacques  v.  Nicholls,  Trin. 
Term,  3  &  4  Vic,  P.  C.,Mac«ulay,J. 

2.  Ou?en  and  Orrih  are  not  idem 
sonans.  Terry  v.  Matheu^  Trin. 
Term,  3  &;4  Vic,  P.  C,  Macaulay,  J. 


roENTITT. 

See  Crown  GRAirr,  4. 

Defence  made  by  son  instead  of 
father.] — Where  in  an  action  against 
a  father  process  was  served  upon  his 
son  of  the  same  name,  and  appearance 
was  entered. and  defence  made  by  the 
son — the  Court  held,  that  a  verdict  for 
the  defendant  was  correct,  and  that 
whether  there  was  collusion  or  not,  the 
plaintiff  could  not  recover  against  the 
son  so  as  to  charge  the  father.  KUlens 
v.  Street,  Mich.  Termi  4  Vic 


ILLEGAL  ARREST. 
See  Falss  Imprisonmbht. 


ILLEGALITY. 
See  Assumpsit,  L  15.  —  Customs 
Acts,  pass.— ^FRAUDui.sifT  Sexds 
ETC. — Gaming — Indemnity  Bond, 
11. —  Maintenance  (Statute 
of). — Midland  District  Tubn- 
piKi  Trust,  2,  3.— Monet  haI^ 
AND  received,  5, 7, 14.-^Sk»a>AT. 

WlTNSSB,  16. 
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Money  paid  on  note  given  for 
smuggled  goods."]  —  1.  Heldy  that 
money  paid  on  a  promisaoiy  note  given 
for  the  value  of  goods  which  were  to 
have  been  smaggled  into  this  province, 
eooid  not  be  recovered  back,  although 
the  gooHs  had  never  been  delivered^ 
Anguish  v.  ILmse,  Trin.  Term,  1  8c 
2  Vic. 

[See  Goods  Sold,  4.] 

Promdssory  notes —  Consideration, 
smuggled  goods.'] — 2.  Where  in  an 
action  upon  several  promissory  notes 
the  defendant  prov<Ml  that  they  had 
been  given  by  him  for  the  price  of  tea 
which  had  been  smuggled  for  him  by 
die  plaintifi*,and  the  jury  were  directed 
to  find  for  Uie  defendant  if  they  be- 
lieved that  floch  was  the  consideration 
given,  and  they  found  a  verdict  for  the 
plaintiff  for  the  amount  of  only  one  of 
the  notes-— 4he  Court  refused  to  grant 
the  defendant  a  rale  nisi  for  a  new 
trial.  Beebee  r.  Amutrongf  Hil. 
Term,  6  Vic. 


IMPARLANCE. 

See  Information^  S. 


IMPOUNDING  CATTLE. 

See  Hastbr  and  Servant,  3. 
TrsspabB)  IL  16, 17. 


IMPRISONMENT. 
See  Falss  Imprisonment. 


IMPROVEMENTS. 
See  Covenant,  11(2),  13. 


■♦— 


INCIPITUR. 
See  ImsRLocuTOBT  Judgment,  5.-~- 

JOWMSHT  AS  nr  CASE  09  NoN- 

SVIT,  L   Sm 
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INCOMPETENCY  OP  WIT- 

NESSES. 

See  Witness,  passim* 


INCONSISTENCY  IN  PLEADING 
See  Pleading,  VII. 


INCONSISTENT  DEFENCES. 
See  Ejectment,  L  20, 21 ;  VIIL  8. 


INDEMNITY  ACT. 

Staying  proceedings.]  —  1.  Pro- 
ceedings were  stayed  with  double  costs 
under  the  Indemnity  Act,  1  Vic.  ch. 
12,  after  judgment  by  default  and  as- 
sessment of  damages.  Hyde  v.  Anger, 
Easter  Term.  2  Vic. 

Justification  for  seizing  fire  arms.'] 
— 2.  In  trespass  ibr  seizing  fire  arms, 
a  justification  by  the  defeiulant  as  an 
alderman  of  the  City  of  Toronto,  and 
claiming  protection  under  the  Indem- 
nity Act,  1  Vic.  ch.  12|  was  held  an 
answer  to  the  action,  although  the  fire 
arms  had  never  been  returned .  Lock' 
hart  V.  Diaon,  Hil.  Term,  3  Vic. 


INDEMNITY  BOND. 

See  Bond,  II.  21.^ — ^Interpleader, 
5.~Sheriff,  1. 14 ;  IV.  2. 

Construction.] — 1.  A  party  givinf 
a  bond  to  hold  harmless  in  any  actions 
that  may  be  brought,  and  to  pay  alt 
costs  and  charges  thereby  accruing,  m 
bound  to  indemnify ,  as  well  against  the 
legal  result  of  any  such  actions,  as  for 
the  trouble  and  expense  occasioned  to 
the  party  to  be  indemnified  by  the 
bringing  of  any  such  actions.  Ham^ 
ilton  V.  Davis  et  al.^  i.  U.  C.  R  176. 

Rrndtosherif-^Dutyandliabiiief 
of  obligors.] — i.  Upon  an  indemnitf 
bond  to  the  sheriff,  the  obligon  muil 
save  Ae  sheriff  hannlesB,  by  inking  the 
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defence  of  any  action  against  him  upon 
themselves ;  and  judgment  against  the 
aheriff  is  conclusive  against  the  obli- 
gors. Thomas  v.  JcHinstwi  et  al.j  iv. 
U.  C.R.  110. 

[Also,  see  cases  13  and  14,  infra.] 

3.  Notice  to  the  obligors  by  the 
aheriff  of  his  being  sued  is  not  neces- 
sary, to  give  him  a  right  of  action 
against  them.    2b. 

4.  Construction  of  an  indemnity 
bond,  as  to  whether  it  made  the  obli- 
gor liable  for  old  debts,  or  only  for  new 
advances  from  the  date  of  the  bond. — 
See  Wright  v.  Benson^  vi,  U.  C.  B. 
131. 


wrong ;  and  the  plaintiflfrepliedy  by  set- 
ting out  a  breach  of  the  recovery  of 
judgment  and  execution  against  him  by 
C,  for  the  said  sum  of  money  \  and 
the  defendant  rejoined,  that  the  judg- 
ment was  recovered  by  the  fraud  and 
covin  of  the  plaintiff,  upon  which  inue 
was  joined;  and  on  the  trial,  it  was 
shewn  that  the  recovery  at  the  suit  of 
G.  had  been  on  admissions  made  by 
the  plaintiff  afler  the  execution  of  the 
indemnity  bond :  Hetd,  that  such  evi- 
dence was  not  sufficient  to  support  the 
defendant's  plea;  and  the  plaintiffhaving 
recovered  a  verdict,  the  Court  refused 
a  new  trial,  or  to  arrest  the  judgment. 


Actum-Plea  of  de  tn/wna  ]-5.  ^"^  "•  ^'^^' "'  "•  ^-  ^  *^- 


In  an  action  brought  on  a  bond  of  in 
demnity,  a  defendant  may  plead  that 
the  payment  made  by  the  obligee,  was 
without  necessitv,  and  made  in  his 
own  wrong.  Hamilton  v.  Davis  et 
al.,  i.  U.  C.  R.  176. 

Issite  of  de  injuria — Onus  proban- 
&'.] — 6.  Where  in  debt  on  an  indem- 
nity bond  the  defendant  pleaded  that 
if  the  plaintif^'was  damnified  she  was 
damnified  of  her  own  wrong,  and  the 
plaintiff  took  issue  on  the  plea,  and  did 
not  assign  any  breach  ;  and  at  the  trial, 
the  plaintiff  not  offering  any  evidence 
to  prove  that  she  was  damnified,  was 
non-suited,  and  on  a  motion  for  a  new 
trial,  on  the  ground  that  the  issue  was 
on  the  defendants,  and  that  they  should 
have  begun,  the  non-suit  was  held  to 
be  right.  Hamdlton  v.  Davis  et  al., 
ii.  U.  C.  K.  137. 

Plea  of  fraud  ^. — Evidence,'] — ^7. 
Where  in  debt  on  a  bond,  conditioned 
to  save  the  plaintiff  harmless  from  all 
damages  or  suits,  either  at  law  or  in 
equity,  regarding  a  certain  sum  of 
money,  stated  to  have  been  advanced 
by  one  A.  to  the  plaintiff,  through 
the  agency  of  B.,  and  which  said  sum 
of  ilioney  was  also  claimed  to  have 
been  paid  to  the  plaintiff  by  one  C, 
and  now  due  and  owing  to  him,  the 
defendant  pleaded,  that  the  plaintiff,  if 
damnified,  was  damnified  of  hia  own 


Pleadings — Breaches  must  he  an^ 
swered  directly  ^  not  by  implioeUion^ 
— 8.  Where  in  debt  on  bond,  the  plain- 
tiff assigns  breaches  in  his  declaration^ 
the  defendant  must  plead  to  them  di- 
rectly, and  not  answer  them  by  impli- 
cation ;  as,  where  in  a  declaration  on  a 
bond  to  indemnify  the  plaintiff  against 
certain  promissory  notes,  the  breach 
assigned  was,  that  the  plaintiff  was 
compelled  to  pay  a  certain  sum  on  the 
notes,  to  which  the  defendant  pleaded 
that  he  did  well  and  truly  pay  the 
notes,  the  plea  was  held  bad  on 
special  demurrer,  as  answering  the 
breach  only  by  implication.  Benndt 
V.  McDonald^  Easter  Term,  3  Vic. 

Action,  by  sheriff '*s  executrix  — 
Non-damnijicatus — Replication.] — 
9.  Where  to  a  plea  of  non-danmifica- 
tus  to  an  action  on  an  indemnity  bond 
brought  by  the  executrix  of  a  sheriff, 
which  hsui  been  given  by  the  defen- 
dant to  the  sheriff,  for  seizing  and  sell- 
ing goods  as  the  property  of  A.  on  an 
execution  of  the  defendant  against  A., 
the  plaintiff  replied  a  judgment  and 
execution  against  A.  at  the  suit  of  the 
defendant ;  that  the  testator  was  aboat 
to  return  the  writ  "  nulla  bona,''  and 
that  the  defendant  gave  the  bond  to 
the  testator  to  seize  certain  goods  as 
the  goods  of  A. ;  that  the  testator  did 
accordingly  seize  and  aelii  and  thai  he 
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paid  the  money  arising  from  the  sale 
to  the  defendant;  that  an  action  of 
trespass  for  seizing  and  selling  the 
goods  had  been  brought  against  the 
testator  by  their  owner,  and  a  judg- 
ment for  261,  125.  4^.  recovered 
against  him  in  the  district  court,  and  so 
damnified — the  reph'cation  was  held 
good  on  general  demurrer,  the  Court 
holding  that  the  allegations  were  suffi- 
ciently certain,  that  the  seizure  had 
been  made  by  the  testator  on  the  de- 
fendant's writ  and  before  the  return 
day,  and  that  the  district  court  must  be 
presumed  not  to  have  exceeded  its 
jurisdiction,  without  any  averment  to 
that  effect  HamilUmv.  McFarlandy 
EaiCer  Term,  3  Vic. 

hOerest  beyond  amount  of  penalty!] 
10.  A  plaintiff  on  a  bond  of  indemni- 
ty cannot  recover  interest  in  the  na. 
tore  of  damages  beyond  the  amount 
of  die  penalty  of  the  bond.  MeMahon 
V.  Ingersollf  Hil.  Term,  5  Vic. 

Indemnity  bond  to  a'  magistrate  not 
necessarily  void."] — 11.  A  party  sus- 
pected of  stealing  a .  horse  is  brought 
up  on  a  warrant  before  a  magistrate ; 
he  investigates  the  alleged  larceny  and 
dismisses  the  chai;ge.  The  suspected 
individual  pretends  no  right  to  the 
horse,  and  the  inagistrate,  after  dismis- 
sing the  charge,  restored  the  horse  to 
its  supposed  owner,  (the  party  prose- 
cuting,) but  before  doing  so,  takes  a 
bond  of  indemnity  from  the  owner. 
In  an  action  brought  upon  this  bond, 
the  defendant  pleads  that  the  bond  is 
▼oid,  relying  upon  the  general  policy 
of  the  law,  that  a  magistrate  should 
not  take  such  a  bond.  The  plaintiff 
demurs  to  the  plea :  Heldf  plea  bad, 
as  it  does  not  shew  any  statute  ex- 
pressly prohibiting  bonds  of  this  des- 
cription, and  does  not  aver  any  cor- 
rupt purpose,  or  undue  motive  on  the 
part  of  the  magistrate  to  whom  it  is 
given.  Ballard  v.  Pope,  iii.  U.  C.  R. 
317. 

Assignment  of  breaches.']  — 12. 
WKere  in  debt  on  bond  conditioned  to 


save  the  plaintiff  harmless  from  all 
demands  or  suits  regarding  a  certain 
sum  of  money,  and  to  discharge  all 
damages,  costs  and  charges  that  might 
be  recovered  in  respect  thereof,  the 
defendant  pleaded  non-damnificatus, 
and  the  plaintiff  assigned  two  breaches, 
setting  out  a  judgment  for  the  said  sum 
of  money  in  the  condition  mentioned, 
and  not  specifying  any  particular  sum 
for  which  judgment  had  been  recover- 
ed :  Held,  on  motion  in  arrest  of  judg- 
ment, that  the  breaches  were  suffi- 
ciently assigned.  Powell  v.  Boulton, 
iii.  U.  C.  R.  19, 

Attornies  compelled  to  sign  bond  of 
indemnity  to  shaiff,] — 13.  The  Court, 
upon  the  following  paper  having  been 
given  by  them  to  the  sheriff: 

•'  Q.  B. 
Wilson  et  al.  v.  Hastings. 
The  plaintiff  will  indemnify  the  sheriff 
on  selling  goods  of  Hastings  undel;  ven. 
ex. 

(Signed),  A.  Sc  B. 

-  Attornies  for  plaintiff." 
Kingston,  Feb.  24,  1847: 

ordered,  upon  the  application  of  the 
sheriff,  that  the  attornies  A.  &  B. 
should  enter  into  by  a  day  named,  or 
procure  two  sufficient  parties  to  enter 
into,  a  bond  of  indemnity  to  the  sheriff, 
to  be  dated  the  4th  of  March  1847, 
with  the  usual  conditions  to  indemnify 
according  to  the  facts  as  they  existed 
at  that  date,  the  parties  iVc.  to  be  ap- 
proved of  by  the  Master,  otherwise 
that  A.  &  B.  should  pay  to  the  sheriff 
the  damages  &c.  (see  order  in  full,)  he 
had  sustained  by  reason  of  selling 
Hastings'  goods  under  the  writ  of  ven. 
ex.     Corbett  v.  Smith  et  al.,  vii.  U. 

\J»    1\»     Iva 

Conduct  of  sheriff'  cannot  be  urged 
as  a  reason  for  refusing  the  above  ap^ 
plication.] — 14.  The  Court  also  held 
that  the  conduct  of  the  sheriff  affecting 
his  right  to  recover  either  in  whole  or 
in  part  on  the  bond,  could  not  be  urged 
as  a  reason  for  refusing  his  application 
to  obtain  the  bond  of  indemnity,  but 
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must  be  left  as  a  matter  of  defence  to, 
or  mitigation  of  damages  in,  a  suit  to 
be  brought  by  the  sheriff  on  the  bond. 
lb. 


INDIAN  LANDS. 

Form  (f  conviction  by  commission' 
ers.'] — 1.  Commissioners  appointed 
under  2  Vic.  ch.  li)  to  receive  infor- 
mations and  inquire  into  complaints 
that  may  be  made  to  them  against  any 
penon  for  illegally  possessing  himself 
of  the  lands  mentioned  in  the  statute, 
must  shew  upon  the  face  of  a  con  vie* 
tion  by  them  under  that  act  that  the 
lands  of  which  illegal  possession  had 
been  taken  had  been  actually  occupied 
and  claimed  by  some  tribe  or  tribes  of 
Indiansy  and  for  the  cession  of  which 
no  agreement  had  been  made  with  the 
government.  A  conviction  alleging  that 
the  party  convicted  had  unlawfully 
possessed  himself  of  a  portion  of  the 
Crown  lands  is  bad,  as  they  have  no 
general  jurisdiction  over  such  lands. 
lAule  et  al.  v.  Keating f  HiU  Term, 
5  Vic. 

Evidence  of  notice^ — 2.  Semble: 
That  the  recital  in  a  warrant  by  the 
commissioners  under  the  act,  to  dis- 
possess the  party  convicted,  that  thirty 
days'  notice  hsul  been  given  him  to 
remove  from  the  lands,  does  not  afford 
sufficient  evidence  that  such  notice 
was  in  fact  given.    Jfr. 


INDICTMENT. 

See  HiGUWAT,  1, 2. — ^Watsr,4. 

Copy, — ^A  copy  of  an  indictment 
for  high  treason  may  be  had  by  the 
consent  of  the  Attorney  General.  Rex 
V.  McDonell,  Tay.  U.  C.  B.  409. 


INDORSEMENT. 

I.  Op  Bailable  Writs  and  War- 
rants. 

11.  Of  Bills  and  Promissory  Notes 


I.  Of  Bailable  Writs  and  War- 
rants. 

See  Bail,  II.  18. — ^Escape,  5. 

1.  A  bailable  writ  must  be  indorsed 
with  the  sum  sworn  to.  Armstrong  v, 
Scobell,  iii.  0.  S.  303. 

2.  Although  it  be  issued  by  an  at- 
torney in  person,  still  it  is  necessary 
that  it  be  so  indorsed.  Washburn  v. 
Walsh,  Mich.  Term,  3  Wm.  IV. 

3.  The  claim  must  also  be  indorsed 
on  the  bailiff's  warrant,  as  well  as  on 
the  writ.  Steele  v.  LameucOf  Easter 
Term,  6  Wm.  IV. 

4.  An  alias  bailable  writ,  however, 
issued  under  the  statute,  need  not  be 
indorsed.  Ross  et  al.  v.  Balfour  et 
a/.,  Mich.  Term,  2  Vic. 

5.  Semble :  If  the  sum  be  mention- 
ed in  the  affidavit  and  written  in  the 
margin  of  the  writ,  that  would  be 
sufficient,  without  indorsing  it  on  the 
back  of  the  writ.  Sligh  v.  Camjpbellf 
iv.  U.  C.  R  255. 

6.  Where  the  indorsement  direc!ted 
the  sheriff  to  take  bail  for  too  laige  a 
sum,  the  Court  allowed  the  indorse- 
ment to  be  amended  and  reduced  to 
the  proper  sum,  on  payment  of  costs. 
Grantham  v.  Peters^  Easter  Term,  3 
Vic. 

7.  A  rule  to  set  aside  bailable  pro- 
cess for  want  of  an  indorsement  of  the 
plaintiff's  claim  for  debt  and  costs  was 
refused,  where  it  appeared  that  the 
omission  had  been  supplied  two  hours 
after  the  rest,  and  before  the  applica- 
tion was  made.  Smith  v.  Smithy 
Mich.  Term,  3  Wm.  IV. 

[See  next  cue.] 

8.  If  the  plaintiff  omit  to  indorse 
his  claim  for  debt  and  costs  on  r  baila- 
ble writ,  the  arrest  under  the  writ  will 
be  set  aside,  although  the  omission  be 
supplied  immediately  after  the  arrest 
be  made.  Gibbs  v.  Kimble^  i.  U.  C. 
B.  408.,P.  C.Jones,  J. 

9.  On  an  application  to  set  aside  a 
bailable  writ  for  want  of  indonenent 
of  the  plaintiff's  claun;  the  defendaat 
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most  ihew  by  affidavit  that  the  cause 
of  tcdoD  is  a  debt.  LeggaU  v.  ilfor- 
monU^  Easter  Term,  3  Vic. 

[The  rule  of  court,  3  &  4  Wm.  IV.  number 
3t  ordering  the  indorsement  of  a  statement  of 
the  amount  of  debt  and  costs  on  bailable  writs, 
warrants,  and  process,  has  been  rescinded  by 
the  rule  of  Hll.  Term,  3  Vic.  number  4.] 

EL  Of  Bills  and  Promissory  Notes. 
See  Bills  of  Exchange  etc.,  IV. — 

ESTOPP£L|  7. 


INDUCEMENT. 

See  Libel  aito  Slander,  II*  2. 
Pleading,  VIII.  3. 


INFANT. 

See  Ejectment,  II.  9. — ^Guardun. 

Seduction. 

Deed  made  IWf  whether  void  or  iX)id-\ 
able — Effect  oj  an  ejectment.'] — 1.  A 
deed  of  bargain  and  sale  made  by  A. 
when  an  infant,  is  not  absolutely  void, 
bat  voidable  by  him,  either  before  or 
after  he  comes  of  age.  The  bringing 
of  an  action  of  ejectment  by  A.  to  re- 
gain poesession  of  the  land,  contrary  to 
his  deed,  is  so  complete  an  avoidance 
of  the  deed,  that  it  cannot  afterwards 
be  confirmed  or  set  up  by  any  subse- 
quent deed  or  act  of  A.  Doe  dent, 
Jaeknn  ei  al,  v.  Woodruffe^  vii.  U.  C. 
R.332. 

Bigkt  to  ffudntain  assumpsit  for 
imdends  on  shares whi^had accrued 
tohim  during  minority,'] — 2.  Where 
a  father  took  shares  in  an  association 
(which  had  been  formed  to  build  a 
steam-boat  to  be  navigated  for  the  joint 
benefit  of  the  proprietors)  in  the  name 
ofhis  son,  then  an  infJBint,  and  afler- 
waids  and  dming  the  minority  of  child, 
directed  two  of  the  shares  to  be  trans- 
ferred to  the  defendant,  which  was 
done:  Heldy  that  the  infant  could  not, 
on  attaining  his  majority,  maintain  as- 
sumpsit for  money  had  and  received, 
to  xeooTer  dividends  of  profits  which 


had  accrued  on  these  shares,  and  had 
been  received  by  the  defendant.  HaU 
V.  Bidtudl,  iii.  0.  S.  22. 

May  site  for  dower, 1 — 3.  An  infant 
demandant  may  sue  in  dower,  and  if 
an  infant  tenant  be  sued,  the  parol 
is  not  allowed  to  demur.  Phelan  v. 
Phdany  Dra.  Rep.  398. 

May  defend  an  ejectment.] — 4. 
An  infant  will  be  admitted  to  defend 
an  action  of  ejectment,  as  landlord,  by 
guardian.  I)oe  dem.  Sanderson  v« 
Roe,  Trin.  Term,  3  <Sc  4  Vic. 

Registry  of  will  tt^ten  a  devisee.}-^ 
5.  Infancy  is  not  an  inevitable  diffi- 
culty, under  the  fifleenth  section  of  the 
Registry  Act,  so  as  to  preclude  the 
necessity  of  an  infant  devisee  register* 
ing  the  will  within  six  months  from 
the  death  of  the  devisor,  so  as  to  avoid 
a  conveyance  by  the  heir-at-law.  Mc^ 
Leod  V.  TruaXf  Hil.  Term,  7  Wm, 
IV. 


INFERIOR  COURTS. 

See  District  Court.  —  Division 
Court. — Foreign  Judgment,  13. 
Judgment,  18. 


INFORMATION. 

See   Customs  Acts,  5,  6.  —  Quo 
Warranto. —  Subpoena,  4. 

1,  A  criminal  information  must  be 
signed  by  the  master  of  the  Crown 
office.  Reginav*  C/'oo^,Mich.  Term. 
3  Vic. 

Criminal  information  against  a 
magistrate.] — U.  A  criminal  informa- 
tion against  a  magistrate  was  refused, 
where  the  affidavits  on  which  the  mo- 
tion was  made  were  intituled,  and 
more  than  two  terms  had  elapsed  since 
the  act  done,  no  notice  having  been 
given  to  the  magistrate  of  the  intention 
to  move,  and  the  motion  having  been 
made  too  late  to  allow  him  to  answer 
the  same  term.  Busteed  v.  Schdfieldf 
Mich.  Tern,  8  Wm.  IV. 
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Far  a  /t%e/.] — 3.  Where  a  party,  on 
moving  for  a  criminal  information  for  a 
Hbeli  swears  that  thelthel  was  publish- 
ed of  him,  and  his  affidavit  set  out  the 
libel,  which  does  not  charge  him  in 
express  terms,  nor  is  made  to  refer  to 
him  by  innuendo,  the  Court  will  grant 
a  rule.  Regina  v.  Crooks,  Mich. 
Term,  3  Vic. 

Motion,'] — 4.  In  such  a  case  as  the 
above,  a  verified  copy  of  the  letter 
containing  the  libel  is  sufficient  to 
move  upon,  without  the  production  of 
the  original.    lb. 

For  intrusion — Venue,"] — 5.  In  an 
information  for  an  intrusion,  the  venue 
may  be  laid  in  any  district.  The  At- 
torney General  v.  Dockstader,  Mich. 
Term,  7  Wm.  IV. 

For  iTUrusion — Justification,] — 6. 
Where  in  an  information  for  an  intru- 
aion  the  defendant  justifies  under  a 
third  person,  he  must  shew  his  own 
title  and  that  of  the  person  under 
whom  he  justifies,  and  also  traverse 
the  title  in  the  Crown.  liegina  v. 
Gould,  Hil.  Term,  3  Vic. 

Effect  of  "  not  guilty*^  to  infomuu- 
turn  Jar  an  intrusion,] — 7.  On  an 
information  for  an  intrusion,  the  plea 
of  not  guilty  puts  in  issue  only  the 
question  of  intrusion,  and  not  the  title 
of  the  Grown.  Regina  v.  Munro, 
Hil.  Term,  6  Vic. 

Proceeding  in  an  exrcffido — How 
styled — Imparlance^ — 8.  The  pro- 
ceedings in  an  ex-officio  information 
may  be  either  at  the  suit  of  the  Queen 
or  the  Attorney  General,  but  the  de- 
fendant cannot  be  required  to  plead  in 
vacation  upon  a  rule  to  plead  given  in 
vacation,  but  is  entitled  to  a  regular 
rule  to  plead  and  an  imparlance,  the 
rules  abolishing  imparlance  not  ex. 
tending  to  cases  of  this  kind..  Regina 
V.  Bumham,  Trin.  Term,  7  Vic,  P. 
C.  Macaulay,  J. 

Costs  cf  the  day.] — 9.  On  putting 
off  the  trial  of  an  information  for  penal- 


ties, on  the  application  of  the  de- 
fendant, costs  will  be  imposed  in  the 
same  manner  as  in  civil  cases.  Rex^f, 
Ives,  Easter  Term,  1  Wm.  IV. 


INFORMER. 

See  Arrest  of  Judgment,  3. — 
Flour. 


INITIALS. 

See  Arrest,  I.  3,29. — ^Bills  of  Ex- 
change ETC.,  V.  30,  31,  32,  34, 
35. — ^Pleading,  II.  35. 


INJUNCTION. 

See  Habere  Facias  Possessionem, 
2. — Judgment  as  in  case  of  Non- 
suit, 11.  3. 


INNKEEPER. 

Relation  between  innkeeper  and 
traveller,] — 1.  Where  a  traveller  is 
shewn  to  have  come  to  an  inn  as  a 
guest — ^to  have  been  so  received  bj 
the  landlord — to  have  stayed  there  six 
weeks,  and  to  have  paid  for  his  board 
hj  the  week  two  days  in  advance: 
Held,  that  if  dismissed  abruptly  with- 
out cause,  he  Has  under  these  circum- 
stances a  right  of  action  against  his 
landlord  on  the  common  law  relation 
of  innkeeper  and  guest.  To  put  an 
end  to  this  relation,  the  traveller  must 
be  shewn  to  have  rented  a  certain 
apartment  in  the  Inn  as  tenant  for  a 
certain  term.  WkUing  v.  Mills,  vii. 
U.  C.  R.  450. 

Intefulment  after  verdict,]  ^^^^ 
Where  the  declaration  avers  that  the 
defendant  came  as  a  guest  and  was  so 
received,  the  intendment  after  verdict 
will  be  that  the  relation  thijs  begua 
continued  till  it  was  interrupted  by  the 
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wrongful  act  of  the  defendant^  nothing 

being  stated  to  the  contrary.    Jb. 

[An  innkeeper  cannot  detain  the  person  of 
his  guest,  tior  take  off  bi$  clothea,  to  secure 
payment  of  his  hiWSunbolf  \ *  Alfordt  ill.  M. 
&  W.  248;  nor  is  the  guest  entitled  to  select 
a  particular  room  for  the  purpose  of  siriing 
Dp  all  night,  when  the  innkeeper  offers  him  a 
proper  room  for  that  purpose — FtUy^Kiii^hti 
Tiii.M.&W.^9. 


INQUIRY  (WRIT  OP). 
See  Writs  of  Trial  and  Inquiry. 


INQUISITION. 

See  Forcible  Entry  etc.,  2. 

Setting  aside  inquisition^  made 
under  54  Geo,  III.  di,  9,  sec,  2.] — 
Where  an  inquisition  had  been  found 
against  the  defendant,  under  the  pro- 
vincial statute  54  Greo.  III.  ch.  9,  the 
Court  refused  to  set  the  same  aside,  on 
the  ground  that  the  lands  vested  in  the 
Crown  by  that  inquisition  had  been 
granted  by  the  Mohawk  Indians  to  the 
defendant  for  a  term  of  999  years,  in 
trust,  for  the  support  of  his  wife  (a 
Mohawk  woman)  and  three  children. 
Rez  V.  Phdpsj  Tay.  U.  C.  R.  54. 


INSOLVENT  AND  INSOLVENCY. 

See  Attorney  11(1),  12. — Bills  of 
Exchange  etc.,  IV.  1^ — Capias 
AD  Satisfaciendum,  12. — Compo- 
sition.— ^Foreign  Law,  2, 4,  5. — 
Fraudulent  D£ra>8  etc.,  passim. 
Interlocutory  Judgment,  8. — 

WlTNSSS^  4. 

Discharge  for  loant  of  ioeekly  oZ- 
loieanee — Affidavit. "l — 1.  The  Court 
will  not  grant  a  rule  absolute  in  the 
first  instance  for  the  discharge  of  an 
insolvent  debtor  for  non-payment  of 
tbe  weekly  allowance,  unless  the  affi- 
davit state  that  no  interrogatories  have 
been  filed  by  the  plaintiff.  Williams 
V.  Crosbj/,  Tay.  U.  C.  B.  6. 


Affidavit  to  ground  detention  after 
application  for  release,] — 2.  An  affi- 
davit to  ground  the  detention  of  a  pri- 
soner who  has  applied  for  his  discharge 
for  non-payment  of  his  weekly  allow- 
ance, must  not  only  state  his  being 
possessed  of  property  which  he  be- 
came entitled  to  subsequent  to  his  im- 
prisonment, (or  his  obtaining  his  allow- 
ance,) but  also  that  he  has  secreted  or 
fraudulently  parted  with  it.  Williams 
v.  Crosl>i/,  Tay.  U.  C.  R.  16. 

Application  for  weekly  aUawance 
— Affidavit.'\--S.  An  insolvent  pri- 
soner applying  for  his  weekly  allow- 
ance is  sufficiently  described  in  tbe 
affidavit  as  a  prisoner  in  execution  in 
the  gaol  of  the  Midland  district,  at  the 
suit  of  the  plaintiff.  Skuck  v.  Cran^ 
tan,  Tay.  U.  C.  R.  509. 

Service  of  order  for  weekly  aU&W' 
ance.'] — 4.  The  Court  refused  to  con- 
sider the  service  of  an  order  for  pay» 
ment  of  an  insolvent  debtor's  weekly 
allowance  tmder  the  2  Geo.  IV.  ch.  8, 
sec.  3,  as  a  service  under  the  statute 
8  Geo.  IV.  ch.  8.  ^uck  v.  Crans* 
ton,  Tay.  U.  C.  R.  604. 

Order  for  arrears  of  tveekly  alloW' 
ance."] — 5.  The  Court  will  not  grant 
an  insolvent  debtor  an  order  for  the 
arrears  of  his  weekly  allowance,  which 
had  accrued  pending  an  unsuccessful 
application  for  his  discharge.  Moran 
V.  Maloy,  Tay.  U.  C.  R.  563. 

Ride  for  allowance — Filing  fresh 
interrogatories^] — 6.  After  a  rule  for 
weekly  allowance,  plaintiff  cannot  file 
fresh  interrogatories  and  suspend  the 
payment,  although  he  hear  of  property 
supposed  to  have  been  made  away,  of 
which  at  the  time  of  filing  the  first 
interrogatories  he  had  no  knowledge. 
Hyde  v.  Bamhart,  Dra.  Rep.  56. 

Allowance  to  prisoner  after  being 
on  the  limits."] — 7.  Where  a  defen- 
dant, after  obtaining  his  weekly  allow- 
ance takes  the  benefit  of  the  limits, 
he  must  give  notice  of  his  return  to 
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dose  custody  before  he  is  entitled  to 
further  payment.  Hyde  v.  Barfthart, 
Dra.  Rep.  210. 

Allowance  to  turnkey,'] — 8.  Pay- 
ment of  the  weekly  allowance  to  a 
person  acting  as  turnkey  is  good. 
Hyde  v.  Bar?thart,  Dra,  Rep.  56. 

Affidavits  contradicting  prisoner* s 
answers."] — 9.  Affidavits  may  be  re- 
ceived contradictory  of  the  answers  of 
a  prisoner  in  execution,  to  interroga- 
tories filed  to  deprive  him  of  the  weekly 
allowance,  and  in  answer  to  an  appli- 
cation for  his  discharge ;  and  the  Court 
will  not  discharge  the  priQoner,  unless 
they  are  satisfied  that  he  has  no  means 
of  support,  and  has  not  fraudulently 
secreted  or  conveyed,  &c.  Montgom- 
ery  v.  Robinet,  ii.  0.  S.  506. 

Refusal  to  discharge  prisoner  en 
death  of  plaintiff.] — 10,  The  Court 
refused  to  discharge  a  defendant  in 
execution,  where  the  plaintiff  died,  and 
the  weekly  allowance  was  tendered  by 
a  person  who  had  usually  paid  it,  al- 
though no  administration  had  been 
granted.  Beard  v.  Orr^  Dra.  Rep. 
253. 

Affidavit  to  obtain  toeekly  allow- 
ance.]— 11.  An  affidavit  by  a  defen- 
dant in  close  custody,  that  he  is  not 
worth  five  pounds  besides  the  neces- 
sary wearing  apparel,  is  sufficient  to 
obtain  a  rule  for  the  weekly  allowance. 
Malone  v.  Handy,  Hil.  Term,  6  Wm. 

rv. 

WJien  defendant  in  custody  for  less 
than  100/.,  entitled  to  his  dudiargeJ] 
—-12.  A  defendant  in  custody  in  exe- 
cution for  a  sum  not  exceeding  100/., 
ii  not  entitled  to  his  discharge  under  5 
Wm.  IV.  ch.  3,  unless  he  has  been 
six  months  in  confinement  in  gaol, 
Denham  v.  Talbot^  Hil.  Term,  6 
Wm.  IV. 

Excuses  for  nonrpayment  of  allow- 
ance.]— 13.  It  is  not  a  sufficient  ex- 
cuse lot  the  non-payment  of  the  weekly 
allowance  that  the  defendant  is  in  cus- 
tody in  other  suits,  on  which  he  re- 
ceives the  allowance,  or  diat  a  co-de- 


fendant has  put  in  bail  ailer  the  order 
for  the  weekly  allowance  was  granted. 
TrusoaU  et  al.  v.  Walsh  et  al.,  Hil. 
Term,  6  Wm.  IV. 

Relief  under  5  Wm.  IV.  A.  3.]--. 
14.  An  insolvent  debtor  charged  in 
execution  in  case  for  seduction,  is  enti- 
tled to  relief  under  5  Wm.  IV.  ch.  3. 
Perkins  v.  O* Connolly,  Hil.  Term,  6 
Wm.  IV. 

Waiver  of  obfections  to  defendant's 
anstaers.] — 15.  Payment  of  the  weekly 
allowance,  after  answers  have  been 
filed  to  the  interrogatories  put  by  the 
plaintiff,  is  a  waiver  of  any  objections 
to  the  answers,  and  the  plaintiffcannot 
file  further  interrogatories  without  leave 
of  the  Court.  Malo?uy.Handy,Tna* 
Term,  6  &  7  Wm.  IV. 

When  a  defendant  in  execution  for 
less  than  20/.  is  entitled  to  his  dis- 
charge.] — 16*  A  defendant  in  custody 
for  a  debt  not  exceeding  20/.  is  enti- 
tled to  his  dischai^ge  under  5  Wm.  IV. 
ch.  3,  on  satisfying  the  Court  that  he 
has  been  imprisoned  six  months,  but 
the  rule  is  not  absolute  in  the  first  in- 
stance. King  V.  Keogh^  Miclu  Term, 
7Wm.  IV. 

Right  of  prisoner  rcTtdered  by  his 
bail  to  allowance.] — 17.  A  defendant 
rendered  by  his  bail  after  the  return  of 
non  est  inventus  to  the  capias  ad  satis- 
faciendum, is  not  in  custoay  on  mesne 
process,  nor  is  he  chained  in  executioA 
so  as  to  obtain  the  weekly  allowance. 
Lyman  et  al,  v.  VandeoaTf  Mich. 
Term,  2  Vic. 

Requisites  of  anstaers  to  ifsterrogor 
tories.] — 18.  The  answers  of  a  de- 
fendant in  custody  to  interrogatories 
put  to  him  by  the  plaintiflf  afler  an 
order  for  the  payment  of  the  weekly 
allowance,  must  not  only  be  full  bik 
satisfactory.  Sanderson  v.  Casneron^ 
£aster  Term,  2  Vic. 

2Vme  for  plahxtiff  to  file  interrth 
gatories.j — 19.  The  plaintiff  may  file 
interrogatories  af)er  he  has  made  de- 
fault in  the  payment  of  the  weekly 
allowancoi  ana  beibre  the  defendant 
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has  made  any  application  for  his  dis- 
charge.  Eltoood  v.  Monk,  and  But- 
ler V,  Thomas,  Mich.  Term,  3  Vic. 

Notice  by  prisoner  under  5  Wm. 
IV.  ch.  3.]— 20.  The  notice  required 
to  be  given  hj  an  insolvent  debtor  in 
execution  of  his  intention  to  apply  for 
his  discharge  under  5  Wm.  IV .  ch.  3, 
may  be  given  before  th  J  full  period  of 
his  imprisonment,  according  to  that  act, 
has  expired.  McPherson  v.  Camp- 
bdl,  Trin.  Term,  4  &  5  Vic,  P.  C. 
Macaulayt  J. 

21.  Where  an  insolvent  debtor  in 
execution  applies  for  his  discharge 
from  custody  under  5  Wm.  IV.  ch.  3, 
he  must  shew  that  he  has  given  the 
plaintiff  notice  of  his  intended  appli- 
cation. AverUl  et  al,  v.  Baker,  Mich. 
Term,  5  Vic,  P.  C.  Jones  J. 

AUowance  in  civil  suit  tchere  party 
imprisoned  on  a  criminal  charge.'] — 
22.  An  insolvent  debtor  in  custody  on 
a  criminal  charge  cannot  obtain  a  rule 
for  the  weekly  allowance  in  a  civil  suit. 
Thompson  v.  Hughson,  Mich.  Term, 
GVic,  P.O.  Jones,  J. 

Allowance  to  a  party  imprisotied 
for  cosU,] — ^23.  The  Court  will  order 
the  weekly  allowance  to  a  party  im- 
prisoned for  non-payment  of  costs. 
Doe  dem.  Vancottv.  Reid,  iv.  U.  C. 
B.  125. 

Release  of  prisoner  from  actions — 
Confirmation  by  Court  of  Review.'] — 
24.  It  is  not  necessary  under  the  4th 
5th  and  24th  clauses  of  8  Vic.  ch. 
48,  that  the  judge's  order  under  the 
insolvent  law,  should  be  confirmed  by 
the  Court  of  Review,  before  it  can  ope- 
nte  as  a  discharge  of  the  insolvent 
from  actions.  Ferrie  et  al.  v.  Lock- 
hart,  iv.  U.  C.  R.  477. 

Final  order.] — 25.  The  final  order 
must  comprise  an  order  as  well  for  the 
distribution  of  the  effects  of  the  bank- 
nipt,  as  for  protecting  his  person  and 
goods  from  process,    lb. 

10  4-  11  Vic.  ch.  15— 'What  acU 
make  an  inwlvent^l-^iS.  A  prisoner 

2  H 


in  execution  for  debt,  cannot,  by 
signing  his  effects  in  trust  for  such 
creditors  as  clioose  to  come  in,  and  on 
receiving  a  dividend  give  him  an  abso- 
lute discharge,  make  himself  an  insol- 
vent debtor  in  the  terms  of  the  statute 
10  &;  1 1  Vic.  ch.  15.  Gillespie  et  al. 
V.  Nickerson,  vi.  U.  C.  R.  628. 


INSPECTION  OF  BOOKS.    . 
See  Corporation,  1. — ^Mandamus,6. 


INSPECTION  OF  FLOUR. 
See  Flour. 


INSURANCE. 
See  New  Trial,  I.  17. 

Action  on  policy — Affidavits — De- 
claration.]— 1.  Where  in  the  decla- 
ration in  an  action  against  an  insurance 
company  it  was  averred  that  certain 
affidavits  necessary,  according  to  the 
terms  of  the  policy,  were  made  by  A. 
and  fi.:  Held,  that  such  averment  was 
material,  and  that  proof  of  affidavits 
made  by  other  persons  was  insufficient. 
Alderman  v.  West  of  Scotland  Inst^ 
ranee  Company,  Hil.  Term,  6  Wm. 
IV. 

Losses  by  civil  commotion  or  riot 
excepted  in  policy — Declaration.] — 
2.  Where  in  a  policy  of  fire  insurance, 
lossQs  by  fire  arising  from  riot  or  civil 
commotion  were  excepted,  and  in  an 
action  on  the  policy  it  was  negatived 
in  the  declaration  that  the  loss  arose 
from  civil  commotion,  but  loss  by  riot 
was  not  negatived :  Hdd,  that  the  de- 
claration was  bad  on  general  demurrer, 
as  the  terms  riot  and  civil  commotion 
were  not  synonymous.  Condlin  v. 
7%e  Home  District  Muttud  Fire  In- 
surance Company,  Hil.  Term,  6  Vic. 

Fraud  Jjf^.  avoid  the  policy.] — 3. 
Any  fraud,  concealment  or  misrepre- 
sentation by  a  party  effecting  a  policy 
of  insurance  of  a  matter  material  to 
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be  known  by  the  insurer,  will  avoid  1  is  called  a  **  missing  ship."    Aliter: 


the  policy.  McFatU  v.  Montreal  In- 
land Insurance  Company,  ii.  U.  C. 
R.  59. 

[Ace.    Wainuright  v.  Bland,  I  M.  &  W. 
32.    Also  see  case  8,  infra.] 

Particulars  of  loss,"] — 4.  Where 
there  is  a  condition  in  a  policy  that  the 
particulars  of  the  loss  shall  be  given  to 
the  insurer  under  oath,  within  a  speci- 
fied time  aAer  the  loss  has  occurred, 
the  insured  cannot  recover  on  the  policy 
unless  the  condition  has  been  complied 
with.     lb. 

Action  on  marine  policy — Necessa- 
ry a/verments.'] — 5.  In  an  action  on  a 
marine  policy  it  is  necessary  to  aver 
that  the  loss  occurred  during  the  con- 
tinuance of  the  policy ;  and  if  the  policy 
extend  only  over  certain  waters,  and 
the  vessel  is  stated  to  have  been  lost 
on  a  voyage  commenced  from  a  certain 
place,  such  place  must  be  alleged  to  be 
within  the  waters  over  which  the  policy 
extended.  Mittleberger  v.  27i«  Briti^ 
America  Fire  and  lAfe  Assurance 
Company,  ii.  U.  C.  fi.  4*39. 

6.  Where  there  is  an  express  cove- 
nant in  a  policy  that  a  vessel  shall  be 
seaworthy  and  well  found  &c.  at  all 
tiroes  during  the  continuance  of  the 
policy,  it  must  be  so  expressly  averred 
in  an  action  on  the  policy.     lb. 

Recovery  for  total  loss,  facts  sheto- 
ing  only  partial  loss — New  trial.'] — 
7.  Where  in  an  action  on  a  marine 
policy  the  plaintiff  recovered  as  for  a 
total  loss,  the  facts  shewing  only  a 
partial  loss,  which,  however,  was  not 
80  distinctly  left  to  the  jury,  the  Court 
granted  a  new  trial  without  costs. 
Davis  V.  The  St,  Lawrence  Inland 
Marine  Insurance  Company,  iii.  U. 
G.  R.  18. 

Concealment^  or  omission  of  facts,'] 
Where  a  party  insuring  a  vessel 
omits  to  mention  to  the  underwriters 
that  she  has  then  sailed,  the  omission, 
though  the  insured  knew  the  fact,  will 
not  vitiate  the  policy,  unless  the  vessel 


If  the  insured,  when  expressly  ques- 
tioned as  to  the  fact,  says,  not  by  way 
of  opinion  or  expectation,  but  posi- 
tively, that  the  vessel  has  not  sailed 
when  she  really  has.  Semble:  That 
there  is  a  distinction  to  be  taken  when 
the  owner  of  the  cargo,  who  is  not  at 
the  same  time  the  owner  of  the  vessel, 
is  insuring  his  cargo,  as  to  tlie  proba- 
bility of  any  positive  statement  being 
made  to  the  underwriters  with  respect 
to  the  time  of  the  vessel's  sailing. 
Perry  V,  British  America  Fire  and 
Life  Assurance  Company,  iv.  U.  C. 
R.  330. 

As  to  care  and  skill  of  captain  «n- 
validating  marine  policy,] — 9.  Sem- 
ble :  That  with  respect  to  the  cargo 
insured,  as  well  as  the  vessel  itself,  a 
marine  policy  may,  by  an  express 
(though  not  by  an  implied)  agreement, 
become  legally  invalid  for  the  want  of 
care  and  skill  on  the  part  of  the  cap- 
tain and  crew  in  navigating  the  vessel ; 
and  semble,  that  the  wording  of  this 
policy  amounted  to  such  an  express 
agreement.  Gillespie  et  al.  v.  Briti^ 
America  Fire  and  Life  Assurance 
Company,  vii.  U.  C.  R-  108. 

Seojworthiness — Particular  navu 
gation — Forfeiture,] — 10.  Semble : 
That  upon  the  general  principles  of 
the  law  applicable  to  the  construction 
of  marine  policies,  the  seaworthiness 
of  a  vessel  is  a  fact  to  be  considered 
with  reference  to  the  particular  navi- 
gation in  which  the  loss  of  the  vessel 
may  occur — ^as  for  instance,  if  a  ves- 
sel insured  between  Toronto  and  Que* 
bee  were  lost  by  stranding  in  the  river 
St  Lawrence,  the  question  for  the 
jury  to  determine  would  be,  not  was 
she  well  found  and  seaworthy  for  the 
navigation  of  the  open  lake  Ontario, 
but  was  she  well  found  and  seaworthy 
for  the  navigation  of  the  river  St 
Lawrence:  and  if  in  the  opinion  of 
the  jury  she  was  suitable  for  the  river 
navigation,  though  clearly  not  so  for 
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nnless  it  be  so  framed  as  to  leave  no 
doubt  that  the  intention  of  the  parties 
was  to  make  the  unseaworthiness  of 
the  vessel  for  either  navigation  an 
absolute  caune  of  forfeiture,  without 
reference  to  the  particular  navigation 
in  which  the  loss  should  occur.     Ih. 

PaartUd  insurances —  What  amount 
vuured  entitled  to — Insured  can  re- 
oo/ver  for  certain  injuries  to  property 
d^  than  by  fire.y-W.  Where    a 
person  insures  upon  his  house  or  goods 
for  a  part  only  of  their  value,  and  suf- 
fers a  loss  equal  to  the  full  amount  in- 
sored,  that  sum,  unless  the  policy  be 
specially  framed,  must  be  paid  by  the 
uunirer,  and  not  merely  such  a  pro- 
portion of  that  sum  as  would  corres- 
pond with  the  proportion  between  the 
sum  insured  and  the  whole  value  of 
the  property  on  which  the  insurance 
was  effected.     The  condition  ir^  the 
policy  "  that  in  case  of  the  removal  of 
the  property  to  escape  conflagration, 
the  company  will  contribute  ratably 
with  the  insured  and  other  companies 
interested,  to  the  loss  and  expense  at- 
tending such  act  of  salvage,"  is  not  a 
condition  which  will  have  the  effect  of 
changing  in  this  respect  the  law  of 
partial  insurance.     Semble:  That  in 
the  form  adopted  in  ordinary  policies, 
injuries  to  goods  by  wet,  or  in  any 
manner  from  the  exposure  during  the 
confusion  of  the  fire  before  they  can 
be  got  to  a  place  of  safety,  and  goods 
lost  or  stolen  in  the  confusion  arising 
from  the  fire,  and  of  the  destruction, 
injury  or  loss,  of  which  the  fire  can  be 
said  to  be  the  proximate  cause,  are 
within  the  terms'of  the  policy,  but,  in 
suing  for  such  loss,  the  plaintiff  must 
describe  the  occasion  and  manner  of 
loss  according  to  the  fact.     Tkompson 
V.  Montreal  Insurance  Company^  vi. 
U.  C.  R.  319. 

Fire  insurance — Effect  of  mere 
change  of  occupation  of  the  premises 
insured^  toithout  notice^  SfC,"] — 12. 
Semble:  That  the  mere  change  in  the 
occupation  of  a  house  insured  against 


fire,  without  notice,  &c.,  there  being 
no  other  alteration  in  the  manner  or 
purpose  of  occupation,  will  not  avoid 
a  policy  of  insurance  effected  under 
the  provisions  of  the  act  6  Wm.  IV. 
ch.  18,  incorporating  insurance  compa- 
nies. Hobson  V.  The  Wellington  Dis- 
trict Fire  Itisurance  Company ^  vi.  U. 
C.  R.  536. 

Whatis an  alienation  J^ — 13.  Sewt- 
ble,  alsoy  that  a  demise  of  the  house 
insured  for  one  year  is  not  **  an  aliena- 
tion'* within  the  act.    lb. 


INTENDMENT  (LEGAL.) 

See  Arbitration  and  Award,  V.  1. 
Arrest  of  Judgment,  13. — Bond, 
1.25  II.  11. — Innkeeper,  2. 


INTEREST. 

See  Arbitration  and  Award,  IV 
(3),  4. — Bills  of  Exchange  etc., 
1. 16 ;  VIII.  6. — Indemnity  Bond, 
10.— Judgment,  20. — Payment,  9. 


Interest  on  judgments, "] — 1.  The 
Court  will  not  order  satisfaction  to  be 
entered  upon  a  judgment,  without  pay- 
ment of  interest.  Logan  v.  Secord, 
Tay.  U.  C,  R.  225. 

Method  of  calculation.'} — 2.  The 
method  usually  adopted  in  making  out 
an  account  between  debtor  and  credi- 
tor upon  a  loan  of  money — viz.,  that  of 
charging  first  the  interest  upon  the 
whole  debt  for  the  whole  period,  as  if 
no  payment  had  been  made,  then  al- 
lowing interest  upon  each  payment 
from  the  time  it  was  made,  and  so  de- 
ducting all  the  payments  and  interest 
from  the  whole  debt  and  interest — is 
not  the  correct  way  of  arriving  at  the 
balance.  It  is  so  much  in  favor  of  the 
debtor,  that  where  there  has  been  a 
long  arrear  of  interest,  and  payments 
made  on  account  of  the  debt  not  cover- 
ing the  interest  alone,  the  debtor  in  a 
few  years,  without  adding  any  payment 
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See  Afpeararce,  1, 4,  5. — Assess-  ' 
HENT  OF  Damages,  5,  6. — Bank- 
rupt AND  Bankrvftct.  9. — De-  , ' 

MURRERS,  4    5.  —  IltREGULARITT,    ] 

13,15,21. — Judge  (IN  Chahbkrb),^' 
4.— Practice,  I.  4,  7. 


in  the  mean  time,  mil  make  his  credi-  |i\ns  regular,  and  a  rule  oblained  by  the 
lor  hill  debtor  to  b  very  large  amount.  |  tlt'fi'ndanis  to  set  it  aside  wu  di»cilBrf^ 
Sir  James  McGregor  etal.v.Gavlin  fil,  but  wiiiioiit  costs.  The  King's 
etal.,  iv.  U.  C.  H.  378.  C'jllege\.  Haicley  etal.,  ii.U.C.R. 

3.  Covenant  on  an  indentnre,  made 

INTERLOCUTORY  JUDGMENT.  |on  the  lOlh  of  November  1844,  as- 
liining  Bs  a  breach  that  at  the  lime  of 
i{'  iiiakirigof  the  indenture  the  deTen- 
M\\.  had  no  title.  The  defendant, 
.  }io  was  under  terms  to  plead  issutbljr, 
Wdud  a  derivHiive  tide  to  him  at  a 
''I  IHTJod  prior  lo  die  making  of  the  taid 
iture.  The  plaintiff  eigTied  judg- 
Breadt  of  undertaking  to  pleadl'"-^"''  dealing  llie  plea  as  a  nullity: 

issuaiiy.']—!.    Where  the  defendant  //'W,  j"dgmenl  regular.  _  (Rubt 

obtained  time  to  plead  by  a  judge's 

order,  "  on  the  usual  ternut,"  and  the 

plaimifT,  after  plean  pleaded,  took  issue 

upon  8ome  and  demurred  to  others. 

and  the  defendant  obiained  an  order  hi 

amend  his  pleas  or  join  in  demurrer, 

with  further  time  to  rejoin  "  upon  the 

usual  terms,"  and  served  both  his  or- 
ders, but  anerwards,  and  within  the 

time  in  which  he  would  have  been 

entitled  to  rejoin,  without  any  order 

for  further  lime,  filed  a  sp'ecial  demur- 
rer to  the  plaintiff's  replication,  upor 

which  the  plaintiff  signed  interlocutor; 


I.  J.,  disscntiente).     DitAsim 
i.„,v.V.C.R.  558. 
[An  issuable  filen  jc  that  which 


Soul- 


NoH-jaimler  inalxitement  toanev 
si-ftiment—NuUiti/.'] — 4.  A.  sues 
.  in  assumpsit  upon  the  common 
imey  count,  for  money  paid. — B, 
cads  that  he  made  the  promise  in  ihe 
rlaralion  mentioned  jointly  with  one 
.,  and  that  C.  msde  a  deed  in  fee 
n[)1c  of  certain  land,  which  A.  bc- 
pted  in  satisfaction  of  the  said  debt. 


judgment:  ifc/d.thaitheimcrlocutorj  Art-plies  by  new  assigning,  that  the 
judgment  waa  regular,  the  defendant  i  ,|„„iej.  gued  for  is  a  different  sum  of 
being  bound  by  his  order  for  further  ,„^„ej.fro„  ,|iat  mentioned  in  the  plea. 
tmie  to  rejoin  afler  having  served  it,  n.  rejoins  by  pleading  in  abatement 
and  the  special  demurrer  being  in  con-  ,|,^,,io„.j„i„j„  of  C— A.  Ireaia  die 
travention  of  the  undertaking  to  rejoin  rejoinder  as  a  nullity,  and  signs  inter- 
upon  die  usual  terms.  Strarty  v.||„^utor)'jiidement:  2ft/d,inlerloc.utory 
Crooks,  Mich.  Term,  6  Vic,  P.  C,  j„j  enlwdlsigneJ.thepleainabate- 
Macaulay,J.  ,„(,„t   being  too   late  and   a   nullily. 

2.  Where  a  defendant  obtained  a  ■  E!<rrls  et  id.  v.  Zarned,  v.  U.  C.  R. 
month's  time  to  plead,  on  the  usual   -<>l-- 

terms,  and  aflerwards  filed  a  special  I'icijnttir.] — 5,  Semble:  An  inter* 
demurrer,  setting  out  in  iho  margin, 
under  the  new  rules,  the  causes  of  de- 
inurrer,  which  were  the  same  aa  those 
slated  as  special  grounds,  but  were  not 
referred  lo  as  those  specially  set  out, 
but  they  were  such  as  might  have  been 
urged  on  general  demurrer,  if  tenable, 
■nd  the  plaintiff  signed  interloculor^- 


ulory  judgment  iH  irregular  without 
111  incipitur  on  ihe  roll.  Ballard  v, 
IVriglu.W.  0.  S.  218. 

Leave  to  amend  declaration — Sign- 
iiii:  interlocutory  judgment  teithout 
■imendjnent.l — 6.  Where  the  plain- 
lilf,  after  notice  of  trial  given  in  an 
of  debt,  had  leave  to  amend  hie 


judgment:  Hdd,  that  the  judgment] declaration  in  one  of  the  counU,  aod 
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not  having  served  the  amended  decla- 
ration nor  any  new  demand  of  plea, 
signed  interlocutory  judgment,  and 
aflerwards  entered  final  judgment  and 
issued  execution,  the  proceedings  were 
set  aside  for  irregularity.  Randall 
qui  tarn  v.  Taggart,  iv.  0.  S.  2. 

Judgment  improperly  styled  J] — ^7. 
An  interlocutory  judgment,  in  whrch 
the  cause  is  not  properly  styled,  is  in- 
sufficient to  sustain  a  notice  of  assess- 
ment; and  in  such  a  case  it  is  not 
necessary  to  give  a  notice  of  an  inten- 
tion to  move  to  set  aside  the  proceed- 
ings before  assessment  of  damages ;  but 
if  it  be  not  given,  the  proceedings  will 
be  set  aside  without  costs.  Allanson 
V.  JohnsoHf  Mich,  Term  6  Wm.  IV. 

Appearance,  when  a  nullity.^ — 8. 
Where  the  defendant  had  been  ar- 
rested and  aflerwards  discharged  from 
custody  for  the  non-payment  of  the 
weekly  allowance  without  entering  any 
appearance,  and  the  plaintiff  entered 
an  appearance  for  him,  as  if  on  ser- 
viceable process,  and  filed  and  served 
a  declaration,  and  signed  interlocutory 
judgment,  the  Court  considered  the 
appearance  entered  by  the  plaintiff  a 
nullity ;  bat,  as  the  defendant  did  not 
move  promptly  against  the  next  pro- 
ceeding, the  interlocutory  judgment 
was  set  amde  without  costs,  the  defen- 
dant having  filed  an  affidavit  of  merits. 
Homer  v.  BrousseaUf  Easter  Term, 
4  Vic,  P.  C.  McLean,  J. 

IrregidarUv  in  judgment — Notice 
(f  grounds  of  obfection — other  dbjec- 
tiom  afterwards  taken."] — 9.  Where 
a  plaintiff  declared  in  assumpsit  on 
several  counts,  and  the  defendants  de- 
murred to  one  count  and  pleaded  the 
geaend  issue  to  the  others,  and  the 
same  term  the  plaintifi*  amended  the 
count  demurred  to,  and  two  full  days 
afler  the  service  of  the  amended  de- 
claration agned  interlocutory  judg- 
ment on  the  whole  record  and  assessed 
damages,  having  first  received  notice 
from  the  defendant  of  an  intended 
motion  to  aet  aside  the  judgment  as 


signed  too  soon,  the  Court  would  not 
aflerwards  allow  the  objection  that  the 
judgment  to  the  whole  declaration  was 
wrong,  as  pleas  were  filed  to  part. 
Birdy,  Macaulay  etaZn,  i.  U.  G.  R. 
411. 

Signed toosoon — How  cured."] — 10. 
A  plaintiff,  apprehensive  that  he  may 
have  signed  interlocutory  judgment  too 
soon,  cannot  cure  his  irregularity  by 
filing  and  serving  a  replication  and  no- 
tice of  trial  conditionally  to  take  effect 
in  case  the  judgment  should  be  set 
aside.  McPlierson  v,  IJickson,  v.  U. 
C.  R.  476. 

Waiver  of  irregularity.]  —  11. 
Semble,  however,  that  the  defendant, 
by  arguing  the  conditional  replication 
on  a  demurrer,  may  waive  its  irregu- 
larity, lb. 

Order  spying  proceedings — Judg" 
ment  signed  by  attorney  vrithout  being 
aware  of  «i.] — 12.  An  interlocutory 
judgment  signed  in  the  country  afler 
the  return  of  a  judge's  summons  in 
town,  which  operated  as  a  stay  of  pro- 
ceedings, but  of  which  the  attorney 
could  not  have  been  made  aware,  was 
set  aside  as  irregular,  but  without  costs. 
Carlisle  v.  Niagara  Harbor  and  Dock 
Company,  Mich.  Term,  1  Vic. 

Time  for  signing,  in  deputy'^s  of' 
fee.] — 13.  It  is  not  irregular  to  sign 
interlocutory  judgment  in  the  office  of 
a  deputy  clerk  of  the  Crown  in  the 
country,  at  an  hour  when  by  rule  of 
Court  the  principal  office  in  town  is 
not  open.  Hall  v.  Hunter y  Hil.  Term, 
2  Vic. 

Interlocutory  judgment  signed  too 
soon — Entry  ofvjaiver.] — 14.  When 
a  month's  time  to  plead  had  been  given, 
and  the  plaintiff  signed  interlocutory 
judgment  before  the  month  had  ex- 
pired, but  aflerwards  entered  a  waiver 
in  the  interiocutory  judgment  book  in 
the  Crown  office,  but  gave  no  notice 
of  the  waiver  to  the  defendant's 
attorney,  and  afler  the  month  had  ex- 
pired, no  plea  having  been  filed,  sign- 
ed interlocutory  judgment  again  and 
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assessed  damages,  bis  proceedings  were 

held  regular,  the  entry  of  the  waiver 

in  the  book  being  a  sufficient  notice; 

but  the   interlocutory  judgment  was 

set  aside  on  the  merits,  on  payment  of 

costs.       Wynn  v.   PcUmer^    Easter 

Term,  3  Vic. 

[Mode  of  signing  interlocutory  judgment — 
See  rule  ot  Hilary  Term,  13  Vic.  number  26.] 


INTERPLEADER. 
See  Fraudulent  Deeds  etc.,  3. 

Application  must  he  made  before 
return  day  of  tJie  tcrit,'] — 1 .  A  sheriff 
who  has  seized  under  a  fi.  fa.  goods 
and  chattels,  the  property  in  which  is 
disputed,  will  not  be  relieved  under 
the  statute  7  Vic.  ch.  30,  when  the 
application  for  relief  is  not  made  until 
after  the  return  day  of  the  writ,  unless 
the  delay  be  satisfactorily  explained. 
Co/e  V.  McFaul,  i.  U.  C.  R.  276. 

Effect  of  default  in  appearing  af- 
ter ruleJ] — 2.  Where  a  sheriff  obtains 
a  rule  under  the  statute  7  Vic.  ch.  30, 
calling  upon  parties  to  sustain  their 
claims  to  property  seized  under  exe- 
cution, and  one  party  fails  to  appear, 
his  claim  as  against  the  sheriff  is  barred, 
and  the  party  appearing  is  entitled  to 
have  his  costs  paid  by  the  party  failing 
to  appear.  Johnson  v.  Baldwin,  i. 
U.  C.  R.  280. 

Sheriff'  must  be  in  possession  of 
goods  before  application.']  —  3.  A 
sheriff  cannot  be  relieved  from  the 
effect  of  an  adverse  claim  under  the 
Interpleader  Act,  if  he  has  not  seized 
the  goods  which  are  the  subject  of  the 
claim  in  execution.  Goslin  v.  Tune, 
ii.  U.  C.  R.  177. 

Agreement  far  the  sale  of  timber — 
Ownership  of  the  timber,'] — 4.  Upon 
an  agreement  between  A.  and  B., 
«  that  certain  timber  should  be  marked 
for  B.  as  made,  and  should  be  deliver- 
ed as  fast  as  made  to  his  agent,  and 
should  be  to  all  intents  and  purpoaes 


his  property — ^to  be  held  in  secnrity  far 
his  advances:''  ^e^,that — ^tbe timber 
having  been  all  made  for  B.,  and 
marked  for  him,  part  of  it  delivered, 
and  all  brought  out  of  the  woods  and 
taken  possession  of  by  B.  and  sold  to 
C,  who  had  actual  possession  for 
many  weeks  with  the  knowledge  and 
apparent  consent  of  A. — such  tim- 
ber could  not  afterwards  be  seized  by 
the  sheriff  as  the  property  of  A.,  merely 
because  B.  had  not  sent  out  an  agent 
to  receive  the  whole  of  it  in  the  woods. 
Dunning  v.  Gordon,  iv.  U.  C.  R. 
399. 

SIteriff  selling  goods  in  violation  of 
interpleader  order,] — 5.  The  sheriff, 
upon  the  plaintiff  refusing  to  indemnify, 
applied  to  the  Court  for  an  interplead- 
er order,  which  was  granted.  Pending 
the  interpleader  issue  the  plaintiff 
offered  the  indemnity,  and  the  sheriff 
sold  and  paid  the  proceeds  to  the  plain* 
tiff:  Held,  upon  an  application  by  the 
party  in  whose  favor  the  interpleader 
issue  had  been  found  by  the  jury,  that 
the  sheriff  was  liable  to  an  attachment 
for  selling  the  goods  in  violation  of  the 
interpleader  order,  obtained  at  his  in- 
stance and  lor  his  own  protection. 
Henderson  v.  Wilde,  v.  U.  C.  R. 
585. 

Making  up  the  issue.] — 6.  Where 
no  time  has  been  limited,  by  an  inter- 
pleader order,  for  the  plaintiff  to  make 
up  the  issue  between  the  parlies,  the 
Court  will  order  the  issue  to  be  made 
up  by  the  claimants  on  or  before' a 
certain  day,  or  on  default  thereof,  to  be 
barred  from  prosecuting  the  claim. 
Shiels  V.  Davis,  vi.  U.  C.  R.  628. 

Feigned  issue — Non-suit.] — ^7.  A 
plaintiff  may  be  non-suited  on  the  trial 
of  a  feigned  issue  under  the  Interplead- 
er Act.  Bryson  et  al.  v.  Clandinan, 
vii.  U.  C.  R.  198. 


INTERROGATORIES. 
See  Imsolvbnt  £tc.|  1, 6, 9,15, 18, 19. 
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INTRUSION. 

See  Information,  5,  6,  7. 

Crown  grant — Disseisin  of  gran- 
tee,]— A  continuance  in  possession  of 
laod,  under  an  erroneous  impression 
that  it  was  their  own,  of  intruders,  as 
against  the  King,  aAer  grant  made,  is 
not  a  disseisin  of  the  grantee.  Doe 
dem.  West  v.  Howard  et  al.,  Hil. 
Term,  7  Wm.  IV. 


INVOICES. 
See  Carrier,  9. 


IRREGULARITY. 

See  Absconding  Debtor,  26.  — 
Amendment,  II.  12. —  Appear- 
ance, 1,  3,  7,  9. — Arrest,  I.  19, 
24, 35 ;  IV.  9,  16. — Assessment 
OF  Damages,  3. — Bail,  III.  1. — 
Capias  ad  Respondendum,  3. — 
Cassetur  Billa.-Demurrers,  17. 
Ejectment,  III.  10;  IV(1),  1,  5; 
V.  8. — Execution,  8. — Interlo- 
cutory Judgment,  6, 9, 10, 11, 12, 
13, 14. — Judge  (in  Chambers),  3. 
Judgment,  4,  25. — Judgment  of 
NoN  Pros,  3, 4.  — Jury,  6,  7. — 
Notice  op  Trlil,  1,  2,  6,  9, 14,— 
Practice,  1. 14, 16 ;  II.  16,  et  seq.; 
III.  6. — Record  (Nisi  Prius),  8, 
etseq. — Replevin  etc.,  1. — Scire 
Facias,  4,  5. — Sheriff,  II.  4,  5, 
13, 14. — Venditioni  Exponas,  1. 
Verdict,  1 1  .—Waiver.  — Writs 
OF  Trial  etc.,  2,  3, 4,  5. 


Necessity  for  prompt  applications — 
Application  in  (hamhers  and  then  in 
hanc.l — ^'  '^  party  applying  to  set 
a^e  proceedings  for  irregdarity  must 
come  promptly,  and  if  be  apply  to  a 
judge  jD  chambers,  be  cannot  aHer- 
wards  move  in  term>  on  any  other 
grounds  than  those  taken  in  his  first 
application.  Arnold  v.  Fish,  Easter 
Term,  6  Wm.  IV. 

[See  AsHSST,  lY.  9,  and  Interlocutobt 
JusGHurr,  8 ;  also  case  16^  ininu] 


Service  of  declaration  before  ap* 
pearance."] — 2.  A  declaration  cannot 
be  regularly  delivered  before  common 
bail  filed,  or  appearance  entered  i  knd 
the  irregularity  is  not  cured  by  an  at- 
torney accepting  the  declaration,  with- 
out denying  that  he  is  attorney  for  the 
defendant.  Ballard  v.  WriglUy  ii.  O. 
S.  218. 

Setting  aside  arrest — More  asked 
for  than  could  be  granted."] — 3 .  Where 
a  motion  was  made  to  set  aside  a  writ 
and  the  arrest  for  irregularity,  and  to 
discharge  the  prisoner  out  of  custody, 
or  to  deliver  up  the  bail  bond  to  be 
cancelled,  as  the  case  might  be — the 
Court  made  the  rule  absolute  with 
costs,  although  more  was  asked  than 
could  be  granted.  Armstrongs,  Sco- 
bell,  iii.  0.  S.  303. 

Effect  oj  defendant  pleading  pend-- 
ing  an  applicatio?i.] — 4.  When, 
pending  a  motion  to  set  aside  proceed, 
ings  for  irregularity,  the  defendant 
pleaded,  in  consequence  of  which  the 
plaintiff  proceeded  to  trial — ^the  Court 
refused  to  set  aside  the  verdict,  or 
otherwise  to  interfere,  though  no  de- 
fence made,  no  actual  merits  being  dis- 
closed on  affidavit.  Simpson  v.  Mathi* 
son,  and  Ward  v.  Wardy  iii.  O.  S. 
305. 

Passing  record  taithaut  pleas  in  the 
office.] — 5.  The  defendant  having  filed 
his  pleas,  the  plaintiff  on  going  to  pass 
his  record  and  not  finding  them  in  the 
office,  caused  them  to  be  entered  on 
record,  and  passed  the  record  without 
the  pleas  being  in  the  office,  and  gave 
notice  of  trial  and  tried  tiie  cause,  no 
defence  having  been  made,  the  Court 
set  aside  the  proceedings  for  irregu- 
larity. McKinnon  v.  Johnston,  iii. 
0.  S.  298. 

Appearance — Pleading."] — 6.  Sem» 
ble :  It  is  not  irregular,  afler  an  appear- 
ance in  person,  to  plead  by  an  attorney. 
Soper  v.  Draper  et  al,y  ii.  0.  S.  289. 

Issues  on  some  pleas  and  not  on 
others — Trial.] — 7.  It  is  irregular  for 
a  plaindff  to  proceed  to  trial,  where 
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there  are  issues  joined  on  some  pleas 
and  not  on  others.  Ferris  v.  Dyer 
etal.j  iv.  0.  S.  6. 

Settlement  of  suit — Plaintiff'*  s  at- 
torney proceeding  vritJiout  autfiority,'] 
— 8.  Where,  after  process  served,  the 
parties  came  to  a  settlement,  and  the 
plaintiff  agreed  to  pay  his  own  costs, 
but  notwithstanding,  the  attorney  went 
on,  thinking  that  the  defendant  should 
pay  the  costs,  the  proceedings  were 
set  aside  for  irregularity.  Parent  v. 
M'Mahon,  iv.  0.  S.  120. 

Several  defendants — Appearance 
by  attorney  for  one — Service  of  pa-- 
persJ] — 9.  Where  one  of  two  defen- 
dants appears  by  attorney,  and  the 
other  does  not,  it  is  irregular  to  serve 
papers  for  both  on  the  attorney  of  the 
one.  Huffy.  McLean  et  at.,  Hil. 
Term,  6  Wm.  IV. 

Proceedings  vnthmU  entry  of  ap- 
pearance— Waiver  of  irregularity.'] 
— 10.  The  plaintiff  accepting  a  plea 
and  giving  notice  of  trial,  cannot  after- 
wards object  that  an  appearance  has  not 
been  entered  for  the  defendant.  Mc- 
Lean V.  McDonaldy  iii.  U.  C.  R.  126. 

Curing  irregtdarity  by  entry  of 
nolle  prosequi.] — 1 1 .  Where  in  tres- 
pass against  several  defendants  the 
plaintiff  went  to  trial  after  he  had  re- 
ceived notice  that  the  proceedings 
were  irregular  as  to  one  of  two  defen- 
dants :  Held,  that  he  could  not,  after 
verdict,  cure  the  irregularity  by  enter, 
ing  a  nolle  prosequi  as  to  that  defen- 
dant. Campbells.  Bruce  etal.,Mic\i. 
Term,  7  Wm.  IV. 

Notice — Costs.] — 12.  Where  a  no- 
tice is  required  to  be  given  of  any  ir- 
regularity, and  the  notice  does  not 
describe  what  the  irregularity  is,  if  the 
proceedings  be  set  aside  costs  will  not 
be  allowed.  Henderson  v.  Jones,  Hil. 
Term,  3  Vic. 

Judgment  for  want  of  plea^  to  an 
amended  declaration^ — 13.  Where 
the  defendant  demurred  to  some  counts 
of  the  plaintiff's  declaration,  and  plead- 
ed aa  to  the  others,  and  the  plaintiff 


had  leave  to  amend  the  counts  it. 
murred  to,  and  filed  and  served  an 
amended  declaration,  and  no  new  pleas 
being  filed  signed  interlocutory  judg. 
ment  to  the  whole  declaration,  the  in- 
terlocutory judgment  was  set  aside  for 
irregularity,  the  pleas  standing  good  to 
part  of  the  declaration,  but  without 
costs,  as  there  was  reason  to  believe 
that  the  plaintiff's  attorney  had  mis- 
understood the  terms  of  the  arrange- 
ment made  between  the  defendant's 
attorney  and  himself  with  respect  to 
the  filing  of  new  pleas.  Hanultonv. 
JTwmpson,  Trin.  Term,  3  ds  4  Vic, 
P.  C.  Macaulay,  J. 

Issue  of  execution  against  goods 
after  levy  on  lands.] — 14.  It  is  irre- 
gular to  issue  a  writ  of  fieri  facias 
against  the  goods  of  the  defendant  aAer 
a  levy  has  been  made  on  a  writ  against 
his  lands,  which  has  not  been  returned, 
and  a  judgment  creditor  who  is  preju- 
diced, may  come  in  to  set  such  writ 
aside.  Stevens  v.  Sheldon  etal.,Tnn. 
Term,  3  &  4  Vic,  P.  C.  Macaulay,  J. 

Delay  in  objecting  to  irregularity.] 
— 15.  Where  a  declaration  was  served 
before  it  was  filed,  and  the  defendant, 
being  aware  of  the  error,  allowed  in- 
terlocutory judgment  to  be  signed  and 
notice  of  assessment  given :  Held,  that 
he  was  too  late  to  object  to  the  irregu- 
larity. ProOorv.  Young,  Hil.  Term, 
4  Vic. 

Service  of  papers  on  defendant 
personally  after  appearance  by  attor- 
ney.]— 16.  Where  the  defendant  had 
appeared  by  attorney,  and  the  plaintiff 
after  declaration  signed  interiocutory 
judgment  and  served  notice  of  assess- 
ment of  damages  on  the  defendant 
himself,  and  assessed  damages  upon 
that  notice — the  Court  held  the  assess- 
ment irregular,  and  that  it  yr&z  not  ne- 
cessary that  any  notice  should  be  given 
to  the  plaintiff  of  the  defendant's  in- 
tention of  moving  to  set  aside  the  pro- 
ceedings for  such  irregularity.  Bishop 
V.  Idndsay,  Hil.  Temii  5  ^c. 
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Necessity  for  raising  aU  cbjectUms 
m  firgt  nwtUm.'] — 17.  Where  in  an 
action  against  an  absconding  debtor 
proceedings  had  been  carried  to  judg- 
ment and  executiofi  against  his  lands, 
sod  he  moved  to  set  aside  the  execu- 
tion for  a  variance  between  it  and  the 
judgment,  and  the  plaintiff  was  allowed 
to  amend:  ^«^,  that  he  was  aAer- 
wards  too  late  to  object  to  irregulari- 
ties in  earlier  proceedings  in  the  cause, 
as  he  should  have  brought  them  for- 
ward on  his  first  motion.  Dcugcdl  v. 
Ltwis,  Trin.  Term,  5  &  6  Vic.»  P.  C. 
MacaulajyJ* 

Irregular  service  of  process — Pro- 
ceedings set  aside."] — 18.  Where  a 
sheriff's  officer  served  a  writ  on  the 
defendant,  who  informed  him  that  the 
writ  was  intended  for  another  person, 
and  the  officer  took  back  the  writ  to 
serve  upon  the  other  person,  the  de- 
fendant agreeing  that  if  he  was  wrong 
m  his  supposition  that  he  would  con- 
sider the  service  as  good,  if  the  writ 
were  left  at  the  house  of  a  third  per- 
son named,  and  the  officer  did  not 
serve  the  other  party^  nor  leave  the 
writ  as  directed,  but  having  made  affi- 
davit of  the  service,  the  plaintiff  pro- 
ceeded with  the  cause,  the  service  and 
subsequent  proceedings  were  set  aside 
for  irregularity.  Erwin  v.  Potdey^ 
ii.  U.  C.  R.  270. 

Irregular  aMessment  set  aside,"] — 
Id.  In  an  action  of  trespass  quare 
clausum  fregit,  the  defendant's  attor- 
ney, seeking  the  advice  of  counsel 
apon  some  difficult  points  of  pleading 
that  were  likely  to  arise  in  the  defence, 
undertook  to  allow  the  plaintiff's  at- 
torney to  enter  his  record  at  any  time 
during  the  assizes ;  the  defendant's  at- 
torney pleaded  a  special  plea,  to  which 
the  plaintiff  new  assigned,  and  the  de- 
fendant then  pleaded  specially  to  the 
new  assignment,  and  the  plaintiff  de- 
murred specially ;  the  defendant  there* 
upon  gave  the  plaintiff  notice  that  if 
he  pvoceeded  to  assess  contingent 
damages  be  ahoidd  move  to  set 


the  proceedings  for  irregularity;  the 
plaintiff  proceeded  to  assess  his  dama*> 
ges,  and  the  Court  made  a  rule  abso- 
lute to  set  the  assessment  aside  without 
costs.  Hodgkinson  v.  Donaldson^  ii. 
U.  C.  R.  274. 

Time  for  giving  notice  of  motion  J\ 
— ^20.  Where  notice  of  intention  to 
move,  on  the  ground  of  irregularity  in 
proceedings  prior  to  the  execution  of 
a  writ  of  inquiry  is  required  in 
England  to  be  given  two  days  before 
the  execution  of  the  writ  of  inquiry,  a 
similar  notice  shall  be  given  in  this 
Court  not  later  than  the  first  day  of 
the  assizes  at  which  the  damages  are 
to  be  assessed.  Dougall  v.  Maclean, 
Dra.  Rep.  330. 

When  defendant  must  promptly 
move,  notice  being  insufficient.] — ^21. 
If  an  interlocutory  judgment  be  irregu- 
lariy  signed,  and  the  defendant  has 
time  to  move  against  it  in  vacation  be- 
fore damaees  are  assessed,  he  must 
move;  and  if  he  only  gives  notice  of  his 
intention  to  move  against  it,  in  the 
event  of  further  proceedings  being 
taken  upon  it,  his  motion  will  not  be 
allowed  to  prevail  after  damages  have 
been  assessed.  Ketchum  v.  McDon- 
ell  et  al.,  ii.  U-  C.  R.  378. 

Setting  aside  proceedings  of  infe* 
rior  court  after  removal  to  Queen^s 
Bendi.] — 22.  Where  proceedings  in 
a  court  of  inferior  jurisdiction  had 
been  removed  into  the  court  of  Queen's 
Bench,  a  rule  nisi,  to  set  aside  the 
proceedings  had  in  such  court,  for 
irregularity,  will  be  granted.  English 
V.  EvereU,  i.  U.  C.  R.  276,  P.  C. 
Jones,  J. 

[NoTx.— The  rule  of  Hilary  Term,  13  Vic 
number  22,  orden  that  no  application  to  set 
aside  procets  or  proceedings  for  irregularity, 
•ball  be  allowed,  unleae  made  within  a  rea<* 
•enable  time :  nor  if  the  party  applyin|  has 
taken  a  frean  atep  after  knowlecige  of  the 
irregularity.] 
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ISSUABLE  PLEAS. 
See  AassasMSNT  or  DAMAGiiy  5.-*-^ 
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S50      JOINT  STOCK  GOMPANT. 


JOUfT  TEN  A.HOT. 


ISSUE. 
See  Interpleader,  6. — Judgment 

AS  IN  CASE  OF  NoN-SUtT,  I.  7,  8^  9, 

10, 11 ;  III.  2,  3.— NuL  TiEL  Re- 
cord, 1. 


ISSUES  (COSTS  OF). 
See  Costs,  III. 


JOINDER. 

I.  Of  Counts. 

See  Demurrage,  2.  —  Demurrers, 
13, 15. — Pleading,  X. 

II.  Of  Parties. 
See  Abatement,  passim. — ^Action,6. 


JOINT  STOCK  COMPANY. 

See  Bills  of  Exchange  etc.,  VII. 
5. — Corporation,  1. — Infant,  2. 

Notes  suppressed  by  7  Wm.  IV.  ck. 
13.] — 1.  A  partner  in  a  joint  stock 
company,  the  notes  of  which  are  sup- 
pressed by  7  Wm.  IV.  ch.  13,  having 
retired  their  notes  which  were  in  cir- 
culation afler  the  suppression,  cannot 
put  them  into  circulation  again  so  as  to 
bind  the  partnership.  Hall  v.  Buck, 
Trin.  Term,  2  &  3  Vic. 

Proof  of  liability  of  a  member.'] — 
2.  In  an  action  against  a  member  of  a 
joint  stock  company,  his  admissions 
that  he  was  a  partner  are  sufficient  to 
prove  his  liability,  without  producing 
the  partnership  deed;  and  when  a 
company  is  formed  for  purposes  which 
do  not  render  the  drawing  and  accept- 
ing of  bills  of  exchange  and  promissory 
notes  necessary,  it  will  be  sufficient  to 
establish  the  liability  of  a  partner,  on 
bills  or  notes  drawn  or  accepted  in  the 
name  of  the  company  by  their  secre- 
tary, that  while  he  was  a  partner  the 
secretary  wtis  in  the  habit  of  so  draw- 
ing and  accepting  bills,  which  were 
aflerwards  paid  with  his  concurrence 
and  admission  of  liability.  Lee  v.  Mc^ 
Donald,  HU.  Term,  4  Vic. 


Recovery  of  loan  made  from  ike 
joint  funds  by  one  member  to  anath' 
er.]— 3.  A  member  of  a  joint  stock 
company,  not  incorporated,  lending, 
with  the  assent  of  the  company,  a  sum 
of  money  out  of  the  joint  fund  to 
another  member,  and  taking  firom  him 
a  promissory  note  payable  to  himself 
individually  for  re-payment,  can  re- 
cover on  the  note,  notwithstanding  that 
the  funds  were  advanced  from  the 
common  stock.  Comer  v.  Tfumipsonf 
iv.  O.  S.  256. 

Failure  of  company — Bight  of  con- 
tributor  to  recover  back  his  maneyJ] 
— 4.  A  party  contributing  to  some 
joint  stock  adventure  which  does  not 
go  into  effisct,  may  be  allowed  to  re- 
cover back  his  monoy  in  an  action 
for  money  had  and  received ;  but  the 
Court  must,  in  each  case,  see  the  cir- 
cumstances which  give  him  a  just  right 
to  reclaim  back  his  money — the  Court 
held,  that  in  this  case  no  such  right 
was  shewn.  Gilpin  v.  Greefie,  vii. 
U.  C.  R.  586. 


JOINT  TENANCY. 

See  Account  (Action  of),  1,  2. — 
Ejectment,  II.  2. — Estate,  11. 


Mortgagees."] — 1.  Mortgagees  are 
not  trustees  under  4  Wm.  IV.  ch.  1, 
sec.  48,  so  as  to  take  jointly,  when  the 
deed  is  silent  as  to  the  tenancy  created. 
Doe  dem,  Shuter  et  al,  v.  Carter, 
Hil.  Term,  2  Vic. 

Release  by  one  to  another — Estate^] 
— 2.  A  release  by  one  joint  tenant  to 
another  conveys  a  fee,  without  words 
of  inheritance.  The  judgment  given 
on  demurrer  on  other  points  in  this 
case,  upheld.  RiUtan  v.  RiUtan^ 
Mich.  Term,  4  Vic. 

[See  EsTATs,  11.] 

Severance  of  tenancy^ — 3.  A  con- 
veyance in  fee  to  A.  by  B.,  the  sur« 
vivor  of  two  joint  tenants,  '<  of  his  un- 
divided half  of  the  lot,"  puts  an  end 
to  the  joint  tenancy  and  makes  the 
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joint  tenant  B.  till  he  dies  a  tenant  in 
common  with  A.,  and  B.  by  his  will 
may  devise  the  moietj  he  has  not  by 
his  deed  conveyed  to  A.  Doe  dent. 
BberU  v.  MofOrewU^  vi.  U.  C.  R.  575. 


JOINT  TRESPASSERS. 

See  Arbitration  and  Award,  IV 
(3),  8.— Trsspass,  1. 21  \  II.  6. 


JUDGE  (AT  NISI  PRIUS). 

See  Amendment,  II.  passim. — Evi- 
dence, VIII. — Subpoena,  2, 3. 


JUDGE  (IN  CHAMBERS). 

See  Demurrers,  16. — Sheriff,  II. 

25, 26. 

P^wer  of  judgeJ]-^!,  A  judge  in 
chambers  has  power  to  set  aside  judg- 
ment and  execution  against  the  casual 
ejector  in  ejectment.  Popplewdl  dem, 
Capreol  v.  JSjoe,  Trin.  Term,  6  &  7 
Wm.  IV. 
[So  Brown  v.  Jbnet,  zv.  M.  &  W.  191.] 
Setting  euide  non  prof.^ — ^2.  A 
judge  in  chambers  has  power  to  set 
aside  a  judgment  of  non  pros.  Hart 
et  al.  V.  Boyle,  Mich.  Term,  5  Vic. 

Appeal  from  chambers  to  full 
court."] — 3.  The  Court  will  very  rarely 
indeed  entertain  an  appeal  against  the 
decision  of  a  judge  in  chambers  de- 
clining to  give  effect  to  a  motion  for 
irregularity.  Gilmour  et  ai.  v.  WU^ 
»n  et  ai.,  iv.  U.  C.  R.  154. 

AUomng  defendant  to  plead  after 
interlocutory  judgme7U — Reference 
to  Nid  Fnu$.] — 4.  Semble :  That 
where  an  Interlocutory  judgment  has 
been  signed  and  the  plaintiff  is  pre- 
paring for  his  assessment  of  damages 
in  an  outer  district,  a  judge  in  cham- 
bers, upon  an  application  made  to  him 
immediately  before  holding  the  assizes 
in  the  outer  district,  will  not  interfere 
to  let  the  defendant  in  to  plead,  but 


will  refer  the  parties  to  the  judge  of 
assize  about  to  open  the  assizes  in 
the  outer  district.  Bellows  v.  Gondee 
et  al.,  iv.  U.  C.  R.  346. 

Power  of  judge  to  open  an  order 
granted  by  himself  1 — 5.  A  judge 
sitting  in  chambers  has  authority  in 
his  discretion  to  open  again  an  order 
which  has  been  granted  by  himself,  or 
even  to  rescind  it  before  it  has  been 
carried  into  effect,  upon  his  discover- 
ing that  he  has  made  it  inadvertentiy, 
or  that  he  has  been  surprised  into 
making  it  by  any  perversion  or  con- 
cealment of  facts,  or  from  the  miscon- 
ception on  his  part  of  the  law  or  facts. 
ShoM  et  al.  v.  Nickerson ;  Gillespie 
et  al.  V.  Nickerson,  vii.  U.  C.  R.  541. 


JUDGE  (OF  THE  COUNTY 
COURT). 

See  Arrest,  II.  5. — ^Attachment, 
.  I.  2. — Mandamus,  23,  24. 


JUDGE  (OF  THE  SURROGATE 
COURT). 

See  Arrest,  II.  7. 


JUDGMENT. 

See  Amendment,  III.  10,  et  seq. — 
Arbitration  and  Award,  VII. 
1 ;  Vin.  4.— Arrest,  II.  10.— 
Arrest  op  Judgment. — Attor- 
ney, III.  10. — Certiorari,  1. — 
Cognovit,  11. — Costs,  IV(2).— 
Covenant,  II{2),  15. — District 
Court,  15. — Ejectment,  II.  5; 
V.  3,  5,  9, 10.— Elegit,  1.— Exe- 
cution, 7. — Executor  ETC.,  III. 
10. — Foreign  Judgment.  —  In- 
terlocutory Judgment. — Inter- 
est, 1. — Judge  (in  Chambers),  1. 
Money  had  and  received,  3.—* 
New  Trial,  II.  22.— Nonsuit, 21. 
Satisfaction. — Scms  FaollSi  2. 
Set-ofF|  3|  9. 
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In  bar. J — 1.  A  judgment  recovered 
for  a  defect  io  pleading,  and  not  on  the 
merits,  is  no  bar  to  another  action. 
Baker  v.  Ba^,  ii.  0.  S.  373, 

[See  also,  Attorney,  III.  10.] 

On  cognovity  token  tvitness  out  of 
the  province  J] — 2.  A  witness  to  a  cog- 
novit having  left  the  province,  leave 
was  given  to  enter  up  judgment.  King 
V.  Robinsy  Tay.  U.  C.  R,  409. 

3.  Where  a  cognovit  was  given  by 
one  practising  attorney,  and  witnessed 
by  another,  who  was  absent  from  the 
province,  leave  was  given  to  enter 
judgment  upon  proof  of  the  hand.writ- 
ing  of  the  defendant  and  the  witness. 
deal  v.  Latham^  i.  U.  C.  R.  412. 

Without  common  hailf  trregularJ] 
-—4.  A  judgment  entered  on  a  cogno- 
vit without  filing  common  bail,  is  irregu- 
lar, and  will  be  set  aside  with  costs. 
Gaslin  v.  Tune,  i.  U.  C.  R.  277. 

Against  one  defendant^  the  other 
being  dead."] — 5.  The  Court  will  give 
leave  to  enter  judgment  against  one 
defendant,  the  other  being  dead.  Nidi' 
all  V.  Cartu^right  et  al*,  Tay;  U.  G. 
R.639. 

Refused  on  old  cognovit,  a  disduirge 
having  been  given, '\ — 6.  The  Court 
refused  to  allow  judgment  to  be  enter, 
ed  on  a  cognovit  more  than  fifteen 
years  old,  when,  although  it  was  sworn 
that  a  larger  debt  was  due,  yet  it  ap- 
peared that  the  plaintiff  had  once  ac- 
cepted from  the  defendant  an  assign- 
ment of  property,  and  given  a  discharge 
of  the  action,  although  the  property 
proved  unproductive.  Crrant  v.  Mc- 
Intosh  {executors  of),  iv.  0.  S.  184. 

Allowed  on  old  cognovit,  the  plain- 
ts swearing  that  the  defendant  is  still 
living."] — 7.  The  Court  will  order  a 
judgment  to  be  entered  upon  a  cogno- 
vit seven  years  old,  upon  an  affidavit 
(jnom  the  plaintiff  of  the  whole  being 
due,  and  also  stating  that  having  re. 
ceived  a  letter  from  the  defendant  he 
believes  him  to  be  still  alive,  though 
the  affidavit  does  not  state  that  the 


defendant  wrote  or  signed  the  letter. 
Oliphant  v.  McGinn,  iv.  U.  C.  R. 

170. 

Several  defendants^^  Cognovit  sign* 
ed  by  some — Judgment,'] — 8.  Where 
there  are  several  defendants,  and  a 
cognovit  intituled  in  the  cause  against 
all  is  executed  by  some  only,  judgment 
cannot  be  entered  against  these  latter 
only.  Roach  v.  Potash  et  al.,  Trin. 
Term,  2  &  3  Vic. 

Memorandum  deferring  payment — 
Judgment  Jor  whole  amount.] — 9. 
Where  a  cognovit  was  given  with  a 
stay  of  execution  to  a  future  day,  and 
a  memorandum  was  indorsed  deferring 
payment  of  part  of  the  debt  for  a  longer 
time,  and  at  the  day  judgment  was 
entered  for  the  whole  amount — ^the 
Court  restrained  the  levy,  according  to 
the  memorandum,  with  costs.  Filler 
et  al.  V.  Edgar,  Easter  Term.  6  Wm. 
IV.,  and  Alexander  v.  Hervey,  Trin. 
Term,  7  Wm.  IV. 

Judgment  entered  in  outer  district, 
no  proceedings  having  been  had  there 
— Transmission  of  papers  to  principal 
office,] — 10.  A  judgment  entered  upon 
a  cognovit,  by  a  deputy  cleric  of  the 
Crown  in  an  outer  district,  no  previous 
writ  or  proceedings  having  been  issued 
or  taken  out  in  such  deputy's  office,  is 
in  itself  void.  Semble,  however,  that 
if  the  judgment  had  been  transmitted 
to  the  principal  office  in  Toronto,  and 
an  ent^  had  been  made  there,  so  as 
to  constitute  an  entry  of  judgment  on 
the  face  of  the  judgment  roll,  or  so  as 
in  the  terms  of  the  statute  8  Vic.  ch. 
36,  sec.  4,  to  enter  judgment  of  record 
and  docket  it  in  the  principal  office,  it 
might  have  been  upheld.  Laverty  v. 
FaUersori,  v.  U.  C.  R.  641. 

11.  Where  a  judgment  had  been 
entered  on  a  cognovit,  and  a  fi.  fa. 
issued  thereon  in  the  office  of  the 
deputy  clerk  of  the  Crown,  in  aa  outer 
district,  without  the  suit  having  been 
previously  commenced  in  that  office, 
by  issuing  process  or  otherwise — ^the 
Court,  upon  application^  set  aside  the 
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jodgmeBt  and  all  proceedings  thereon. 
Commercial  BaTtkettU.  v.  Brondgeeit 
aal.yyf.V.  C.  R.  326. 

12.  SemUe:  That  the  assignees  of 
a  bankrupt  defendant  sufficiently  re^ 
present  the  interests  of  the  bankrupt 
estate,  to  move  the  above  exception 
to  a  judgment.    lb* 

Cognovit  by  eacecvtor  and  exectUriXy 
personally  binding  under  misappre- 
hension — JudgmefU,'} — 13.  A.  and 
B.,  executor  and  executrix,  having 
given  a  cognovit  signed  by  them  as 
executor  and  executrix,  and  which  the 
plaintiff's  attorney  led  them  to  believe 
would  bind  them  only  in  their  repre- 
sentative character :  Held,  that  though 
the  cognovit  might  bind  them  person- 
ally in  its  terms,  that  a  personal  judg- 
ment entered  up  against  them  must  be 
set  aside.  Semble  also,  that  the  judg- 
ment roll,  alleging  '^  a  debt  due  by  the 
testator  ift  bis  life-time  on  an  account 
slated,  in  consideration  of  which  the 
defendants  promised  to  pay,"  would 
not  warrant  a  judgment  against  the 
defendants  personally,  but  only  against 
them  as  executor  and  executrix.  Gor- 
rie  V.  Beard  et  al.j  v.  U.  C.  R  626. 

Lien  an  lands."] — 14.  Lands  are 
bound  only  from  the  delivery  of  the 
writ  against  them  to  the  sheriff,  and  a 
judgment  is  no  lien  upon  them.  Doe 
defn.  Mclntoth  v.  McDonelly  Trin. 
Term,  5  &  6  Wm.  IV.,  and  JDoe  dem, 
Atddjo  v»Hollister,  Easter  Term,  2  Vic. 

[fiat  fee  caie  26,  infra.] 

15.  The  judgment  of  a  district  court 
cannot  bind  lands  for  want  of  a  docket. 
Doe  dem.  Mcintosh  v.  McDonell,  iv. 
0.  S.  195. 

Judgment  against  casual  Rector — 
Time  to  enter,'] — 16.  Judgment  can- 
not be  entered  against  the  casual  ejec- 
tor unto  four  days  have  elapsed  from 
the  time  the  rule  for  judgment  is  taken 
oat  of  the  office.  Doe  dem.  Hurley 
y.  Roe,  n.O.S.  113. 

rSee  statute  14  &  15  Vic.  ch.  114,  sees.  1 
■od  5.  Setting  aside  such  iudgment  for  col- 
lsiioi>~See  Etectment,  V.  3,5, 9, 10, 11, 

pviao.] 


17.  In  an  ejectment  for  premises  in 
the  Home  district,  when  the  tenant  is 
called  upon  to  appear  within  the  first 
four  days  of  the  term,  it  is  irregular  to 
sign  judgment  against  the  casual  ejeo 
tor  until  the  aflemoon  of  the  fifth  day 
afler  the  rule  to  appear  has  been  taken 
out  of  the  office.  Doe  dem,  Robinson, 
V.  Bjoe,  Easter  Term,  3  Vic. 

[Waiver  of  irre^larity-  in  a  judgment 
against  the  casual  ejector— See  Waiver,  4.} 

Judgment  of  inferior  courts,  evp' 
dence  in  superior  courts,] — 18.  A 
judgment  in  an  inferior  court  for  a 
specific  sum,  is  prima  facie  evidence 
in  a  superior  court  against  a  less  sum 
only  being  due,  and  as  respects  the 
merits  of  the  judgment,  it  is  conclusive 
evidence,  till  it  is  repelled  by  proof  of 
such  facts  as  have  been  admitted,  to 
destroy  the  effect  of  foreign  judgment 
as  evidence  of  a  debt  Page  v.  Phe- 
Ian,  ].  U.  G.  R.  254*. 

Bar  to  an  actionon  a  district  court 
judgment, ]-l%.  In  debt  on  a  judgment 
of  a  district  court  it  is  a  good  plea  in 
bar  that  the  plaintiff  arrested  the  de- 
fendant on  a  writ  of  capias  ad  satisfa- 
ciendum, and  aflerwards  consented  to 
his  drschaiige.  Fraser  v.  Bacon,  ii. 
U.  C.  IL  132. 

Nunc  pro  tunc — Interest,] — 20. 
Where  a  cause  had  been  pending  for 
several  terms  on  a  motion  for  a  new 
trial  after  a  verdict  for  the  plaintiff,  the 
Court  refused,  afler  discharging  the 
rule  for  the  new  trial,  to  allow  the 
plaintiff  to  enter  judgment  as  of  the 
term  in  which  the  motion  was  made, 
in  order  that  he  might  obtain  interest 
on  his  verdict  while  the  proceedings 
had  been  stayed  by  the  motion  for  a 
new  trial.  Powell  v.  Boulton,  iii.  U. 
C.  R.  53. 

Verdict  subject  to  a  reference — No 
avsard  by  neglect  of  defendant-^ 
Judgment.] — 21.  Where  a  verdict  is 
taken  for  the  plaintiff  subject  to  a  re- 
ference, and  no  award  has  been  made, 
owing  chiefly  to  the  neglect  of  the  de- 
fendant, the  Court  will  allow  judgment 
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to  be  entered  for  the  amount  of  the 
verdict,  unless  the  defendant  submit  to 
another  reference  on  reasonable  terms. 
Watson  V.  Fothergill,  Easter  Term, 
6  Wm.  IV. 

Leave  qfcaurtbefore  entering jttdg- 
menJt  on  such  vercUct,'] — 22.  A  plain- 
tiff who  takes  a  verdict  subject  to  a 
reference,  but  does  not  proceed  to  ar- 
bitration, owing  partly  to  the  fault  of 
the  arbitrators,  partly  to  the  delay  of 
the  defendant,  cannot  enter  judgment 
on  the  verdict  without  first  applying  to 
the  Court.  Mott  v.  Loucks^  Trin. 
Term,  1  &  2  Vic. 

Grounds  for  entry.']  —  23.  The 
Court  will  not  allow  judgment  to  be 
entered  on  a  verdict  subject  to  a  re- 
ference on  account  of  the  attempt  to 
arbitrate  having  failed.  Gould  v.  Free- 
man,  iii.  U.  C.  R.  270. 

Time  for  entry  of  su€k  judgment  J] 
— 24.  Where  an  award  upon  a  refer- 
ence at  Nisi  Prius  (a  verdict  being  ta- 
ken subject  to  such  aw^ard,)  can  be 
said  to  rest  on  a  verdict  only,  there 
being  no  other  matters  in  difference  left 
to  the  arbitrators  but  those  in  the  cause, 
judgment  may  be  entered  after  the 
first  four  days  of  the  succeeding  term. 
But  when  the  reference  can  be  said  to 
include  matters  in  difference  between 
the  parties  not  included  in  the  cause, 
judgment  cannot  be  entered  until  afler 
the  next  succeeding  term.  In  other 
words,  in  the  first  case  the  party 
against  whom  the  award  has  been  ren- 
dered has  the  first  four  days  of  the 
term  within  which  to  move  to  set  the 
award  aside  ;  and  in  the  second  case, 
he  has  the  whole  of  the  term.  Hawke 
V.  Duggan,  v.  U.  C.  A.  636. 

25.  Where  a  cause  was  referred  to 
arbitration  on  a  verdict  taken  by  con- 
sent, and  the  award  being  made  in  va- 
cation final  judgment  was  entered 
before  the  first  day  of  the  next  term, 
the  judgment  was  held  to  be  irregu- 
lar. Vincent  v.  McLean^  Dra.  Bep. 
177. 


Pun^iase  oflandsfubject  to  a  judg- 
ment^— ^26.  Where  a  party  purchases 
land  upon  which  a  judgment  had  at- 
tached, he  holds  the  land  subject  to  a 
right  of  sale  under  a  fi.  fa.  by  the 
judgment  creditor.  Doedem.  McPher- 
son  V.  Hunter,  iv.  U.  C.  R.  449. 

Verdict  subject  to  points  reserved — 
Entry  of  jvdgment  without  argu>- 
ment  of  those  points  —  Delay  in 
moving  against  it,} — ^27.  Where  a 
verdict  was  rendered  for  the  plaintiff 
in  ejectment  subject  to  points  reserved, 
and  without  any  argument  of  the  points 
the  plaintiff  entered  and  took  posses- 
sion of  the  land  in  dispute,  the  Court 
refused  to  interpose  and  set  the  judg- 
ment aside  afler  a  lapse  of  more  than 
two  years.  Doe  dem.  Myers  v.  Tol- 
man,  i.  U.  C.  R.  520. 

Entry  of  judgment,  tchen  points 
reserved  but  not  mentioned  in  the 
judge's  notes.] — 28.  Where  points  are 
reserved  at  a  trial  and  indorsed  on  the 
record,  but  the  judge  makes  no  entry 
thereof  in^  his  notes,  the  record  must 
govern,  and  judgment  cannot  be  en* 
tered  until  the  points  are  disposed  oC 
Taylor  v.  Taylor,  Hil.  Term,  7  Wm. 
IV. 


JUDGMENT  (ARREST  OF). 

See  Arrest  of  Judgment. 


JUDGMENT  AS  IN  CASE  OP 
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Undertaking  and  Conditions. 


r 


JUDOMBXT  Hr  CABK  OF  MONSUIT.         JUDOHKNT  W  CASE  Or  MOMBTIT.  255 


I.  When  Rule  for  Judgment 

GRANTED  OR  REFUSED. 

When  venue  Imdin  the  country^ — 
1,  Where  ihe  venue  is  laid  in  the 
couDlry,  B  rule  for  judgment  as  in  case 
DTanon-suilTCiU  be  granted, when  two 
u^es  h&ve  passed  without  the  plain- 
tiff  proceeding  to  trial.  Start  v.  Sul- 
len, Easter  Term,  2  Vic. 

Cox  putto  foot  of  docket  with  eon- 
«Ht  of  parties,  and  not  afterwards ! 
tned.\ — 2.  Where  a  cause  came 
on  (o  be  tried  in  its  turn,  and  the  plain- 
tiffnot  being  ready  the  derendant  con- 
Mntcd  that  it  should  be  put  to  the  foot  of 
the  docket,  and  it  could  not  afterwards 
be  iried  for  want  of  time — a  rule  for 
judgment  as  in  case  of  a  non-suit  was 
refined,  BaTik  of  XTpper  Canada  v. 
Covert  et  al.,  Mich  Term,  6  Wm.  IV., 
and  Bat\k  of  Upper  Canada  v.  Be- 
Aune  et  al.,  Mich.  Term,  t>  Wm.  IV. 

After  a  trial.^S-  The  rule  for 
judgment  as  in  case  of  a  non-suit  can- 
not be  obtained  where  there  has  been 
a  txial,  and  if  obtained,  and  the  plaintiff' 
entered  into  a  peremptory  undertaking, 
he  IS  not  bound  by  IL  Warren  v. 
Smiih,  m.  Term,  2  Vic. 

When  jury  discharged  unthaut  a 
verdict.^ — 4.  Where  a  cause  was 
brought  down  to  trial  and  the  jury  dis- 
charged without  giving  any  verdict, 
and  the  plaintiff  did  not  afterwards 
proceed:  Held,  that  the  defendant 
could  not  move  for  judgment  as  in  case 
of  a  iion-suit,  because  the  plaintiff  had 
not  proceeded  to  trial  according  to  the 
practice  of  the  Court,  within  two  as- 
saea  after  iieue  joined.  Bradbury  v. 
Flint,  Mich.  Term,  4  Vic. 

Not  allowed  in  rq)levin.'] — 5.  A 
defendant  in  an  action  of  replevin  can- 
not move  for  judgment  as  in  case  of  a 
non-suit.  Broum  v.  Simmons,  i.  U. 
C.  R.  336: 

Entry  of  indpiluT  on*the  roll  suffi- 
amt.]---6.  The  entry  of  the  incipitur 
npoD  the  roll  is  a  sufficient  eutty  to 


enable  the  defendant  to  more  for  judg- 
ment as  in  rase  of  a  non-suit.  Broivn 
V.  Sti<art,  Tay.  U.  C.  R.  183. 

Not  allowaUe  till  issue  joined.'] — 
7.  Judgment  as  in  case  of  a  non-suit 
cannot  be  moved  before  issue  joined 
and  the  issue  entered  on  the  recoi-d, 
Wilsort  V.  Westbrooke,  Easter  Term, 
4  Vic,  P.  C,  Mclean,  J.,  and  Mc- 
Lellan  et  al.  v.  SrttMi,  Trin,  Term,  + 
i:  5  Vic,  Macaulay,  J, 

[So  Srook  V.  Uo^,  i.  M.  h  W.  592,  and 
Jorfaon  V.  VOmf,  i.  M,  &  W.  640.] 

8.  Even  ifnolice  of  trial  had  been 
given  and  countermanded,  yet  if  the' 
similiter  be  not  added,  the  rule  will  be 
refused.  Gibson  v.  WaAington, 
Easter  Term,  7  Vic,  i.  U.  C.  R.  410, 
P.  C,  Hagerman,  J, 

[See  next  ciae,  obo,  dir.  IIT.  3,  iufn.} 

9.  Semhle :  That  when  a  plainfiff 
has  given  notice  of  trial,  a  rule  for  judg- 
ment as  in  case  of  a  non-euit  will  be 
made  absolute,  even  although  the  cau^e 
be  not  at  issue,  no  similiter  having  been 
entered,  unless  that  fact  be  shewn  in 
answer  to  the  rule.  Elvidge  v.  Boyn- 
ton,  Mich.  Term,  7  Vic,  i.  U.  C.  R. 
279,  P.  C,  Jones,  J. 

[See  alio,  dir.  III.  2  infra.] 

10.  A  cause  is  not  at  insue,  and  the 
rule  for  judgment  will  not  be  granttd, 
if  the  similiter  be  not  actually  filed. 
Doe  dsm.  ATtderson  v.  Todd  et  al., 
Mich.  Term,  7  Vic,  i.  U.  C.  R.  279, 
P.  C,  Jones,  J. 

11.  Nor  can  the  rule  be  obtained  in 
a  cause  in  which  there  are  aerera! 
pleaaon  which  no  issue  has  been  joined, 
by  adding  similiters.  McCague  v. 
Clothier,  Easter  Term,  8  Vic,  1.  U. 
C.  R.  517,  P.  C.  Hagerman,  J. 

Cause  made  a  Temanet.'\-~\2, 
Where  a  cause  has  once  been  taken 
down  to  trial  and  made  a  remanet  of, 
the  defendant  cannot  afterwards  obtain 
judgment  as  in  case  of  a  non-suit,  in  a 
country  cause.  Doe  detn.  Dodge  v. 
Rose,  iv.  U.  C.  E.  174. 

When  judge  refuses  to  try  the  cavae 
the  imte  being  immatenal,'\  — 13. 
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The  refusal  of  a  judge  to  try  a  cause 
upon  an  immaterial  issue  places  the 
record  >n  the  same  situation  as  if  the 
cause  had  been  made  a  remanet — the 
defendant  therefore  cannot  have  judg- 
ment as  in  case  of  a  non-suit,  under 
such  circumstances.  Hodgson  v.  Ste> 
vens,  V.  U.  C.  R.  625,  P.  C,  Mc- 
Lean, J. 

Granted,  uftless  costs  of  the  day  be 
paid.'} — 14.  The  Court  will  sometimes 
order  that  a  rule  for  judgment  as  in 
case  of  a  non-suit  shall  be  made  abso- 
lute, unless  the  costs  of  the  day  be  paid 
within  a  certain  time.  Warren  v. 
Grant  et  al.,  Easter  Term,  2  Vic. 

To  one  of  several  defendaftts."] — 

15.  One  of  two  defendants  cannot 
have  judgment  as  in  case  of  a  non-suit. 
Spafford  v.  Buchanan  et  al^  Mich. 
Term,  6  Wm.  IV. 

Th  one  defendant ,  when  jttdgment 
by  defavlt  against  co-defendant."] — 

16.  Where  there  are  two  defendants 
and  one  pleads  to  issue,  and  the  other 
allows  judgment  to  go  by  default,  and 
the  plaintiff  does  not  proceed  to  trial 
pursuant  to  notice,  the  application  for 
judgment  as  in  case  of  a  non.suit  can- 
not be  made  by  both  defendants,  but 
only  by  the  one  who  had  pleaded. 
BrunskUl  v.  Chumasero  et  al.^  v.  U. 
C.  R.  270. 

17.  Semble :  That  even  in  a  joint 
action  of  assumpsit,  one  of  several  de- 
fendants jointly  sued  may  move  for 
judgment  as  in  case  of  a  non-suit.  lb. 

[So  Stuart  v.  Rogen,  iv.  M.  k  W.  649, 
JoMt  V.  Gibtofiy  5  B.  &  C.  768.  And  so  in 
actions  of  tort,  Badrick  y.  Hedopf  11  Jur. 
1012.] 

Changing  ventie — Subsequent  de- 
fault in  going  to  trial."] — 18.  A  venue 
is  not  changed  by  a  judge's  order  and 
service  alone,  and  a  defendant  will  not 
be  entitled  to  judgment  as  in  case  of 
a  non-suit  upon  the  ground  that  the 
plaintiff  did  not  go  to  trial  in  pursuance 
of  a  notice  grounded  upon  such  order. 
MNair  v.  Sheldon,  Tay.  U.  C.  R. 
598. 


II.  Grounds  for  discharging  the 
Rule  on  the  Pxrsmptort  Un- 
dertaking. 

Plaintiff^  prevented  by  defendant 
from  entering  record  in  proper  time.] 
— 1.  A  rule  for  judgment  as  in  case  of 
a  non-suit  was  discharged  on  the  per- 
emptory undertaking  without  costs, 
when  owing  to  delay  occasioned  by 
an  application  of  the  defendant,  the 
plaintiff  had  been  prevented  from  enter. 
ing  his  record  for  trial  on  the  commis- 
sion day  of  the  assizes,  and  the  defen- 
dant refused  to  its  being  afterwards 
entered  until  the  plaintiff's  witnesses 
had  gone  home,  and  he  knew  that  the 
plaintiff  could  not  proceed  to  trial. 
Penniman  v.  Wince,  Mich.  Term,  6 
Wm.  IV. 

[See  alsoi  case  4,  infra.] 

IssiLCS  in  law  undisposed  ^.J — 2. 
It  is  no  sufficient  ground  of  opposition 
to  a  rule  nisi  for  judgment  as  in  case 
of  a  non-suit,  that  there  are  issues  in 
law  undisposed  of.  Leach  v.  DiUmage, 
Easter  Term,  3  Vic. 

ISed  queen,  overruling,  2  Marsh,  364.] 

Injunction  from  Chancery  to  stay 
exectUion.] — 3.  A  rule  for  judgment 
as  in  case  of  a  non-suit,  for  not  pro- 
ceeding to  trial  pursuant  to  notice,  was 
discharged  unconditionally,  when  it 
appeared  that  after  notice  ol  trial  was 
given,  but  within  the  time  for  counter- 
manding, an  injunction  was  granted  in 
Chancery  to  stay  execution  in  the 
cause.  Doe  dem.  Bumsidev.  Hector, 
Trin.  Term,  4  &  5  Vic,  P.  C,  Ma- 
caulay,  J. 

Plaintiff"  prevented  from  proceedr 
ing  by  defendant.] — 4.  Semble:  That 
where  a  plaintiff  has  been  prevented 
by  the  defendant  from  proceeding  to 
trial,  a  rule  for  judgment  as  in  case  of 
a  non-suit  vnll  be  discharged  on  the 
peremptory  undertaking  without  costs. 
Doe  dem,  Anderson  v.  Todd  et  al,,  L 
U.  C.  R.  279^. 

Record  wtthdraum  by  advice  of 
counsel.] — 5.  It  is  sufficient  to  entitle 
the  plaintiff  to  ebter  into  a  peremptory 
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Qndertaking  afler  default  in  not  pro- 
ceeding to  thai,  that  it  appears  on  affi- 
davit that  on  Bome  special  circum- 
stances he  withdrew  the  record,  acting 
bona  fide  on  counsel's  opinion,  without 
any  statement  of  the  circumstances. 
Armstrong  v«  Benjandn^  i.  U.  C. 

Defendant  having  tampered  tmt?i 
pkdfOiff^s  taitness!] — 6.  Where  a 
witness  attending  the  assizes  on  the 
part  of  the  plaintiff  is  se.en  to  converse 
with  the  defendant  and  afterwards 
shews  an  unwillingness  to  remain,  and 
leaves  the  assizes,  this  fact  will  entitle 
the  plaintiff  to  enter  into  the  peremp- 
tory undertaking,  upon  judgment  as  in 
case  of  a  nonsuit  being  moved  by  the 
defendant.  Bates  v.  G^Donohoefiiu 
U.  C.  R.  178. 

Absence  of  material  rmtness,  and 
plaint^  having  nuide  satisfactory 
(^ers  to  defendant  before  motion.'] — 7. 
Where  a  plaintiff  does  not  proceed  to 
trial  pursuant  to  notice,  from  the  ab- 
sence of  a  material  witness,  and  before 
the  term  requests  the  defendant's  at- 
torney not  to  put  him  to  the  expense 
of  moving  for  judgment  as  in  case  of 
a  nonsuit,  offering  to  enter  into  a  per- 
emptory undertaking,  to  pay  the  costs 
for  not  proceeding  to  trial,  and  to  satisfy 
tfie  defendant  that  he  would  be  able 
to  discharge  a  rule  for  a  nonsuit :  Held^ 
rule  discharged  on  peremptory  under- 
taking, the  plaintiff  paying  no  costs, 
except  those  of  not  proceeding  to  trial. 
Doe  dem,  De  Reimer  v.  Gla>ss,  iv.  U. 
C.  R.  255. 

Defendant  ha/ving  deceived  plainr 
t^  in  procuring  certain  evidence.']—^ 
8.  A  rule  for  judgment  as  in  case  of 
a  nonsuit  was  discharged  without  costs, 
the  plaintiff  having  been  led  by  the 
defendant  to  rely  upon  hlfti  for  the 
procurement  of  some  evidence  in  the 
caose,  and  which  the  defendant  subse- 
quently, and  afler  the  record  had  been 
entered,  determined  not  to  send.  Doe 
dem.  Rees  r.  Dick,  vi.  U.  C.  fi.  621, 
P.  C.  Draper,  J. 

2  K 


III.  Practice  on  moving  or  oppos- 
ing TH£  Rule. 

Time  to  make  motion.'] — 1.  When 
issue  was  not  joined  till  about  the 
middle  of  August,  and  the  plaintiff  not 
having  given  notice  of  trial  for  the 
October  assizes  following,  the  defen- 
dant moved  in  the  November  term  for 
judgment  as  in  case  of  a  nonsuit :  Heldf 
that  the  application  was  made  too  soon 
afler  issue  had  been  joined.  Cuvillier 
et  al.,  V.  Privat,  v.  U.  C.  R.  643. 

When  judgment  may  be  obtained 
without  affidavit  of  isstte  being  joinr 
ed,] — 2,  Where  a  plaintiff  has  given 
notice  of  trial  and  countermand,  and 
aflerwards  not  proceeded  to  trial  ac- 
cording to  the  practice  of  the  Court, 
the  defendant  may  obtain  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  with, 
out  stating  in  his  affidavit  that  issue  is 
joined.  Clute  v.  Badgely,  Hil.  Term, 
7  Vic.  i.  U.  C.  R.  417,  P.  C.  McLean, 
J. 

Affidavit  nmst  shew  isme  to  bejoinr 
ed.] — 3.  In  an  application  for  judg- 
ment as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial  pursuant  to  notice, 
the  affidavit  on  which  such  motion  is 
made  must  shew  that  issue  has  been 
joined,  or  the  record  must  be  produced, 
to  shew  that  the  similiter  has  been 
added  by  the  proper  officer  of  the 
Court.  Price  v.  Broum,  Easter  Term, 
9  Vic,  iii.  U.  C.  R.  127,  P.  C.  Ha- 
german,  J. 

Notice  of  motion  in  lieu  of  rule 
nisi.] — 4.  A  notice  of  intended  mo- 
tidn  for  judgment  as  iii  case  of  a  non- 
suit will  not  supply  the  place  of  a  rule 
nisi.  Smith  v.  Kennett,  Tay.  U.  C. 
R.  638. 

Motion  to  discharge  rule.] — 5.  The 
motion  to  discharge  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  on  the 
peremptory  undertaking  must  be  made 
in  open  Court,  and  be  supported  by 
affidavit.  Hbllister  v.  Barnhart,  Hil< 
Term,  2  Vic. 

Defendant  allowed  to  answer  tM- 
davits  fled  in  opposition  to  ruleff^ 
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6.  Where  a  plaintiff  shewed  cause 
against  a  rule  for  judgment  as  in  case 
of  a  honsuit,  and  filed  affidavits  enti- 
tling him  to  enter  into  the  peremptory 
ludertakinff,  and  also  urged  relief  from 
the  costs  of  the  day,  the  defendant  was 
allowed  to  file  affidavits  in  answer,  the 
Court  ruling  that  he  was  to  be  consi- 
dered in  the  same  position  as  if  the 
costs  had  been  demanded  on  a  sepa- 
rate motion.  Burr  v.  Bernard,  Trin. 
Term,  3  &  4  Vic.,*  P.  C.  Macaulay,  J. 

7.  Where  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit  the 
plaintiff  filed  affidavits  alleging  an 
agreement  with  the  defendant  to  refer 
the  cause  to  arbitration,  which  was  the 
cause  of  his  not  proceeding  to  trial, 
time  was  given  the  defendant  to  an- 
swer those  affiiiavits.  Skaey.Ack- 
land,  Hil.  Term,  4  Vic. 

Re-^jperdng  of  rule  nisi  for  argu- 
ment.']— 8.  Where  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit  was 
enlarged  until  Xhejbrst  dav  of  the  next 
term,  and  on  the  second  day  of  the 
term  the  rule  was  made  absolute,  |io 
cause  being  shewn  against  it,  the  Court, 
though  they  held  the  defendant  regular 
in  moving  his  rule  absolute  when  he 
did,  allowed  the  plaintiff,  nevertheless^ 
upon  affidavits  filed  during  the  term,  to 
have  the  rule  nisi  re-opened  for  argu- 
ment. SteuHtrt  V.  Davis,  v.  U.  C  •  R. 
268. 

Rule  containing  peremptory  un 
dertaking,  v^ien,  and  by  whom,  to  he 
taken  out,] — 9.  The  rule  containing 
the  peremptory  undertaking  of  the 
plaintiff  to  go  to  trial  may  be  taken 
out  by  the  defendant  after  term,  though 
moved  for  by  the  plaintiff  in  term. 
This  rule  may  also  be  taken  out  after 
the  time  therein  limited  for  the  plain- 
tift'staking  the  cause  down  to  trial.  Ross 
fpd  tarn  V.  Mejfers,yi.  U.  C.  R.  622. 

IV.  PROCSXDINGS  AFTER  BrEACR  OF 

Undertaking  and  Condftions. 

Rule  absolute  in  first  instance."] — 
1*  The  rule  for  judgment  as  in  case 


of  a  nonsuit,  after  a  peremptory  under^ 
taking  and  default,  is  alwolute  in  the 
first  instance.  Benhan  v.  Shata,  Dia. 
Rep.  121,  and  Mastin  ▼•  Gwrrow^ 
Mich.  Term,  2  Vic. 
[So  4  Bin^.  N.  C.  965.] 

Relief  from  mle  absolute  rarely 
granted—Service  of  rule  not  neces- 
sary.]— 2.  Where  a  rule  for  judgment 
as  in  case  of  a  nonsuit  baa  been  dis- 
charged by  the  plainriff  on  a  peremp- 
tory undertaking  and  payment  of  costs, 
and  he  afterwards  makes  default,  both 
in  proceeding  tp  trial  and  payment  of 
those  costs,  the  Court  will  not,  unless 
under  very  s])ecial  circumstances,  set 
aside  a  rule  absolute  which  has  been 
obtained  by  the  defendant  in  conse- 
quence.  It  is  not  necessary  that  a 
rule  absolute  for  judgment  as  in  case 
of  a  nonsuit  shall  be  served.  Mattheuh 
son  V.  Glass,  i.  U.  G.  R.  516. 

Payment  of  costs  of  the  day  and 
rule  made  a  condition  precedent.] — 
3.  Payment  of  the  costs  of  the  day, 
and  of  the  application  for.  judgment 
as  in  case  of  a  nonsuit,  may  be  made 
a  condition  precedent  to  the  plaintiff's 
be'^g  allowed  to  discharge  the  rule  for 
judgment,  and  to  carry  down  the  cause 
for  trial  at  the  next  assizes.  If  no  costs 
of  the  day  have  been  incurred,  that 
portion  of  the  rule  may  be  considered 
as  surplusage ;  the  rule  need  not  be 
amended.  Ross  qui  tarn  v.  Meyers, 
vi.  U.  C.  R.  622. 

Wlien  rule  discharged  unth  costs, 
no  proceedings  can  be  had  till  those 
costs  be  paid.] — 4.  If  a  rule  nisi  for 
j.udgment  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial  pursuant  to  no- 
tice is  dischai^ged  upon  a  peremptory 
undertaking,  payment  of  the  costs  of 
the  day  &c.,  the  plaintiff  can  take  no 
further  steps  towards  proceeding  to 
any  future  trial  unless  those  coets  be 
first  paid ;  and  if  he  do  proceed,  as  by 
giving  notice  of  trial,  the  defendant 
may  treat  such  notice  as  a  nuilily. 
Doe  dem.  McMillam  v.  Brod:^  u  U* 
C.R.482. 
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Proceedings  taken  idihtmt  payment 
of  costs  set  akdeJ] — 5.  Where  a  cause 
has  been  taken  down  to  trial  and  with- 
drawn, and  in  the  ensuing  term  a  rule 
for  judgment  as  in  case  of  a  nonsuit 
is  discliai]ged  upon  the  peremptory  un- 
dertaking and  payment  of  costs,  and 
the  plaintiflf  aAerwards  obtains  a 
judge's  order  to  amend  his  declaration 
on  payment  of  costs,  and  without  pay. 
iog  the  costs  in  both  cases  serves  the 
defendant  with  his  amended  declara- 
tion,  the  Court  set  aside  the  filing  of 
the  amended  declaration  with  costs. 
Haddock  v.  Corbet,  iv.  U.  C.  R.  257. 

Discharge  of  rule  for  judgment,  on 
peremptory  undertaking — PUdnUff 
treating  his  own  rule  as  a  nullity — 
CondiAon  as  to  costs.] — 6,  Where 
the  plaintiff  had  given  notice  of  coun- 
termand, and  the  defendant  obtained  a 
rule  niai  for  judgment  as  in  case  of  a 
non-suit,  and  the  plaintiff  discharged 
the  rule  on  the  peremptory  underta- 
king, with  the  condition  inserted,  on 
paying  not  only  the  costs  of  the  appli- 
cation but  the  costs  of  the  day,  and 
the  plaintiff  without  paying  any  costs, 
treating  his  own  rule  as  a  nullity,  pro- 
ceeded to  trial — ^the  Court  set  aside  the 
verdict  without  costs,  on  the  ground 
that  though  the  plaintiff  could  not  be 
compelled,  where  he  had  countermand- 
ed his  notice  of  trial,  to  pay  the  costs 
of  the  day,  and  that  the  rule  so  far  was 
insensible,  yet  that  the  conditions  as  to 
the  costs  of  the  application  being  good, 
the  whole  rule  granted  on  the  plain- 
tiff's own  motion  could  not  be  disre- 
garded b^  him  afterwards  as  a  nullity. 
Bjoss  qia  tarn  v.  Meyers,  vii.  U.  C.  K. 
374. 


JUDGBIENT  NON  OBSTANTE 
VEREDICTO. 

THme  for  motion,'] — 1.  Semhle: 
That  applications  for  judgment  non 
obstante  or  to  arrest  judgment,  are  not 
limited  with  us,  as  in  England,  to  the 
fint  four  days  of  the  term  next  after 


the  asfflzes.    Perry  v.  Sidimondf  v. 
U.  C.  R.  285. 

[fiut  see  rule  of  Hilary  Term,  13  Vic,  No. 
38,  in  which  it  is  ordered  that  this  mot  ion  must 
be  made  within  the  time  allowed  for  new 
trials,  vie,  within  the  first  four  days  of  the 
term  after  trial] 

Trespass  quare  clausum  fregit 
against  sheriff-^Averments  of  outer 
door  being  broken  or  open,  omitted  J} 
— 2.  Neither  the  declaration  nor  re* 
plication  in  an  action  of  trespass  quare 
clausum  fregit  against  a  sheriff  charged 
as  an  injurv  '^  the  breaking  of  the  outer 
door,"  and  the  plea  justifying  the  tres- 
pass under  a  writ  of  fi.  fa.,  on  grounds 
sustained  at  the  trial,  contained  no 
allegation  that  <<the  outer  door  was 
open,"  the  plaintiff  cannot,  because  the 
plea  does  not  contain  such  allegation, 
move  for  judgment  non  obstante  vere- 
dicto. Evans  v.  Kingsmill,  iii.  U. 
C.  R.  118. 

[There  mnst  be  an  express  confession  of  the 
cause  of  action,  to  eDtitle  a  person  to  iud^ 
ment  non  obstante.— ni^/Anfuori  v.  Dotries,  xu 
M.  &  W.  236;  Pins  v.  OraxOrook,  2  C.  B. 
429.] 


JUDGMENT  NUNC  PRO  TUNC. 
Se«  Judgment,  20. 


JUDGMENT  OP  NON  PROS. 

See  Capias  ad  SATiSFACisirDUM,  8. — 
Corporation,  2.-nJuD6E  (in  Cham- 
bers), 2. — Particulars  of  De- 
mand, 4.— Term's  Notice,  3. 

Several  defendants — Orderfbrpar^ 
ticulars  to  one,  the  others  not  having 
appeared.^ — 1.  Where  in  an  action  of 
assumpsit  against  several  defendantSi 
one  of  the  defendants  had  obtained  an 
order  for  particulars,  which,  after  a 
lapse  of  several  months  had  not  been 
delivered,  the  Court  discharged  a  rule 
nisi,  which  he  obtained  for  the  deliv- 
ery of  particulars  by  a  certain  day,  or 
that  he  should  be  at  liberty  to  sign  jud^ 
ment  of  non  pros.,  on  the  plmntiffshew- 
ing  that  all  the  defendants  had  not 


i60 


JURY, 


JUBT. 


appeared.  Shore  et  ux,  v.  Bradley 
et  al.y  Trin.  Term,  4  &  5  Vic,  P.  C, 
Macaulay,  J. 

Judgment  for  taant  of  a  similiter. 1 
— 2.  Judgment  of  non  pros,  cannot  be 
signed,  because  the  plaintiff  has  not 
served  a  similiter  (see  19th  rule  Easter 
Term,  5  Vic.,)  upon  issue  joined — the 
Court,  in  passing  the  record,  will  add 
the  similiter  as  of  course.  Young  v. 
Stockdale,  v,  U.  C.  R.  332. 

Judgment  for  mistaJce  in  declara- 
tionJ]---3.  A  defendant  cannot  sign 
judgment  of  non  pros,  for  not  declaring, 
where  the  plaintiffs  have  in  fact  de- 
clared but  a  mistake  has  been  made 
in  the  name  of  one  of  them,  ihfi  pro- 
per course  being  to  move  to  amend  the 
declaration  as  to  the  name,  under  7 
Wm.  IV.  ch.  3,  or  to  set  it  aside  for 
irregularity.  Hart  et  al.  v.  Boyle, 
Mich.  Term,  5  Vic. 

Signing  judgment  vnthaut  filing 
original  papers.'] — 4«.  It  is  irregular  to 
sign  a  judgment  of  non  pros.,  without 
filing  the  original  papers  in  the  judg- 
ment office.  Jjyman  v.  Cotter  and 
Jjyman  v.  Lov^oy  et  al,,  iv.  0.  S.  15. 


JURISDICTION. 

See  Arbitration  and  Award,  II. 
5. — Attorney,  III.  17, 18.— Bail, 
II.  15  5  III.  10. — District  Court, 
1,  5,  6,  7,  9,  12,  13.— Foreign 
Judgment,  10, 13. — Foreign  Law, 
4. — Libel  and  Slander,  1. 6, 7. — 
Revenue. — Sheriff's  Sale,  7. — 

SuBPiENA,  2. 


JURY. 

See  Assessment  of  Damages,  4. — 
Costs,  II.  12.— New  Trial,  VIL; 
X.  13. — Non-suit,  14. — Sheriff, 
III.  15. 

Notice  of  striking  special  Jury.] — 
1.  There  must  be  four  clear  days'  notice 
of  striking  a  special  jury  j  therefore  a 


notice  given  after  11  a.  m.,  on  Satur- 
day, to  strike  a  special  jury  at  11  a. 
m.,  on  Tuesday,  is  not  sufficient.  Bell 
V.  Flinifooty  iii.  U.  C.  R.  122. 

[So  the  statute  13  &  14  Vic.  ch.  55,  sec 
41,  enacts  that  the  notice  roust  be  serred  at 
least  four  days  before  striking  a  special  jury.] 

Tim^  for  striking  special  jury — 
Number^ — 2.  A  special  jury  cannot 
be  struck  after  the  comniission  day  of 
the  assizes  ;  but  it  is  no  objection  to 
such  a  jury  that  the  sheriff  has  not 
summoned  sixteen  jurors,  if  a  sufficient 
number  attend  to  try  the  cause.  Mow- 
ry  V.  Maynard,  Mich.  Term,  6  Wm. 
IV. 

3.  Qucere:  Should  not  a  venire  and 
distringas  issue  in  such  a  case  1    lb. 

Special  jury  improperly  struck^ 
Waiver. 1^^^.  Where  a  special  jury 
was  improperly  struck,  but  the  defen- 
dant's attorney  was  present  and  made 
no  objection :  Hdd,  that  he  could  not 
afterwards,  on  that  ground,  move  for  a 
new  trial.  Shipman  v.  Birming- 
ham, Hil.  Term,  7  Wm.  IV. 

Certificate.] — 5.  An  application  for 
a  judge's  certificate,  that  a  cause  is  a 
proper  cause  for  a  special  jury,  must 
be  made  immediately  after  the  trial,  on 
the  same  day  as  the  cause  is  tried. 
Binkley  v.  Dejardine,  Tay.  U.  C.  fi. 
231. 

Cause  tried  hy  common  jury,  vihen 
special  jury  struck  hut  not  summon- 
ed,]— 6.  Where  on  a  venire  to  a  coro- 
ner a  special  jury  was  struck,  but  the 
coroner  neglected  to  summon  them, 
and  the  cause  was  tried  by  a  common 
jury,  the  defendant  objecting,  but  after- 
wards  entering  into  his  defence,  the 
plaintiff  obtained  a  verdict :  Held,  that 
the  verdict  was  irregular,  and  that  the 
defence,  made  under  protest,  did  not 
operate  as  a  waiver.  McMartin  v. 
Powell,  Easter  Term,  3  Vic. 

Cause  irregularly  tried  by  common 
jury — New  trial  —  Second  trial  by 
common  jury.]  —  7.  If  a  special 
jury  be  struck  previous  to  an  assize, 
and  the  cause  is  irregularly  tried  at 
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that  assize  by  a  common  jury,  and  the 
terdict  afterwards  set  aside,  it  is  irregu* 
lar  to  try  the  cause  a  second  time  by  a 
common  jury,  no  new  special  jury  be- 
ing struck.  MsMartin  v.  Powell  et 
id.,  Trin.  Term,  3  &  4  Vic. 

Rduf  UTider  7  Wm.  IV.  di.  10.] 
— 8.  By  a  liberal  construction  of  the 
Estreat  Act,  7  Wm.  IV.  ch.  10,  the 
Court  will,  in  certain  cases,  relieve 
jurors  from  fines  imposed  on  them  at 
Nisi  Prius,  after  the  fine  has  been 
levied  by  the  sheriff.  ColCf  In  re, 
Trin.  Term,  5  &  6  Vic. 

Affidavits  by  jurors  to  shew  mistake 
in  verdict,'] — 9.  The  affidavits  of  jury- 
men cannot  be  received  to  shew  that 
there  was  a  mistake  in  their  verdict, 
unless  the  mistake  also  appear  in  the 
judge's'  notes.  Malloch  v.  Morris, 
Trin.  Term,  1  &  2  Vic 

[AfBdaWtt  of  jurors  as  to  what  took  place 
in  open  omul  on  tiie  delivery  of  their  v«rdict, 
are  receivahle— -JSpbcrti  v.  Hughut  vii.  M. 
k  W.  399;  or  to  answer  a  charge  of  personal 
misconduct — Sloudeieick  v.  HopKiru,  2  DowL 
<l  B.  502.] 

Coroner — Pand  to  be  returned  bu 

coroner  under  special  writ  of  venire  J\ 

— 10.   The  coroner,  under  a  special 

writ  of  ventre,  is  not  required  to  return 

a  panel  of  thirty-six  jurors,  the  36  Geo. 

Hi.  ch.  %  and  the  general  jury  law 

being  applicable  only  to  the  sheriff,  and 

not  to  tke  coroner.    Eraser  v.  Did^ 

son,  V.  u.  O.  iC.  231* 

[See  the  Jury  Laws  consolidated  and  amend- 
ed by  13  &  14  Vic.  ch.  65.] 


JUHT  PROCESS. 

See  JuRT,  3, 10. 

In  ordinary  cases  in  this  Court,  there 
is  no  necessity  for  the  plaintiff  to  issue 
writs  of  veaiie  fiicias  and  habere  cor- 
pora juratorum.  Bouiton  V.  Fitzger- 
old €t4d./uV.C.R.  4/^6. 


JUSTIFICATION. 

See  Assault  and  Battery,  passim* 
Attornby,  11(2),  4. — De  Injuria, 
3. — Distress,  I.  11,  13. — Ease- 
ment, 4f,  6.  —  False  Imprison- 
ment, passim. — Gaoler,  2,  3. — 
Indemnity  Act,  2. —  Libel  and 
Slander,  II.  7. — Malicious  Pro- 
secution, 4. — PLEADING,  1. 12 ;  II. 
4,  11,  13.— Sheriff,  I.  19;  HI. 
passim.^-TRESPASS,  II.  passim.—- 
Trover,  II.  3. — Variance,  5.— 
Yjsnditioni  Exponas,  4,  6« 


JUSnCES.OP  THE  PEACE. 
See  Magistrates. 


JUSTIFICATION  (AFFIDAVIT 

OF). 

See  Absconding  Dsbtori  19. — ^Bail, 
I.  1,  2, 3. 


KING'S  COLLEGE.      • 

See  Limitations  (Statute  of).  III. 

10. 

Recovery  for  tuition  given  before 
lS87.]-;-l.  The  King's  College  can- 
not recover  for  tuition  given  in  <<  Upper 
Canada  College"  before  the  passing  of 
the  statute  of  7  Wm.  IV.  ch.  16, 
(1837).  King^s  College  v.  Denison, 
v.U.  C.  R.203. 

Objections  to  recovery  after  1837.] 
— ^2.  It  is  no  objection  to  the  right  of 
King's  College  to  sue  for  tuition  given 
after  the  passing  of  the  act  7  Wm.  IV. 
ch.  16,  in  "  Upper  Canada  College," 
that  professors  to  "  King's  College" 
had  not  during  the  time  sued  for  been 
appointed.    lb. 


KINGSTON  BANK  COMMIS- 
SIGNERS. 

See  Arbitration  and  Award,  VI 

(2),  7. 


KINGSTON  MAHINE  RAILWAY 
COMPANY. 

May  give  and  receive  promissory 
nates.\—\.  Under  the  statutes  1  Vic 
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ch.  30,  and  7  Vic.  ch.  16,  the  Kings- 
ton Marine  Railway  Company  may 
give  and  receive  promissory  notes  in 
the  course  of  transacting  their  legiti- 
mate business.  Kmgston  Marine 
Railway  Company  v.  Gunn^  iii.  U. 
C.  R.  3t)8. 

Action^-'Averment  of  considera- 
tion.']— 2.  In  declaring  upon  such 
notes,  the  plaintiffs  need  not  aver  the 
consideration  upon  which  they  were 
received.    lb. 

Evidence  to  prove  notes  illegal,'] — 
3.  The  omission  of  the  words  "  value 
received"  in  a  note,  or  the  fact  that  a 
note  is  made  payable  at  a  certain  time 
aAer  date,  afibrds  no  inference  that 
such  notes  were  taken  in  violation  of 
that  clause  of  the  act  of  incorporation 
prohibiting  the  company  from  banking 
operations.    /6. 


KINGSTON  (TOWNSHIP  OF). 

io^24,  Con.  1—Sidelines.]'-The 
eastern  side  line  of  Lot  24<  in  the  front 
or  first  concession  of  the  township  of 
Kingston,  cannot  be  run  as  it  is  des- 
cribed in  the  grant  from  the  Crown, or 
parallel  to  the  western  limit  of  the 
township,  according  to  59  Geo.  III. 
ch.  14,  because  that  would  carry  the 
concession  beyond  the  line  which  was 
originally  run  as  its  eastern  boundary. 
Doe  dem.  Stuart  v.  Forsyth,  L  U.  C. 
R.  324. 


LABORERS. 

A  person  hiring  himself  to  work  with 
his  own  team  of  oxen,  is  not  an  object 
of  the  British  statutes  for  punishing 
laborers  deserting  their  service.  Whe- 
Ian  V.  Stevensy  Tay.  U.  C.  R  607. 


LACHES. 
See  Bail,  I.  10. — ^Bills  of  Ex- 

CHAUGE  STC.y  II.  13. 


LANDLOED  AVB  TSVAHT. 

LANDLORD  AND  TENANT. 
See  Arrest  OP  Judgment,  1. — Boia> 
II.  15. — Covenant,  11(2),  passim. 
De  Injuria,  i.-DiSTRSss.-EjECT- 

MENT,  VIII.  12,  18. — ^FORFSITURS, 

1,  2,  3.— Pleading,  II.  15 ;  VIU. 
6. — Replevin  etc.,  pasaiiiL — Sur- 
render, 5. 

I.  Relationand  Rights  OF  Laio)- 

LORD  AND  Tenant. 
II.  Description  of  Tenanct,  and 

OVERHOLDING  TeNANCT  IN  PAR- 
TICULAR, 

III.  Demand   of  Possession,  aio) 
Notice  to  Quit. 


I.  Relation  and  Rights  of  Land- 
lord AND  Tenant. 

See  Arrest  of  Judgment,  1. -Eject- 
ment, I.  2,  8,  9, 10, 11, 27.— For- 
feiture.— Highway,  7,  8,  9. — 
Monet  had  and  received,  4. — 
Replevin,  5,8, 9. — Trespass,  1. 8. 

Construction  of  agreement  to  dc' 
liver  half  the  wheat  prodttced.] — 1. 
A.  leased  a  farm  to  B.  upon  the  coo- 
dition  that  B.  was  to  'deliver  to  him 
one-half  of  the  wheat  to  be  raised  on 
the  farm. — B.  was  to  harvest  it  and 
thrash  it,  and  deliver  it  to  the  defen- 
dant's granary:  Held,  thai  under  this 
agreement,  A.  and  B.  were  not  part- 
ners in  the  wheat  while  it  grew  in  the 
field,  but  stood  to  each  other  in  the  re- 
lation of  landlord  and  tenant ;  and  that 
therefore  no  legal  property  in  the 
wheat  could  vest  in  A.  till  B.,  the  ten- 
ant, had  thrashed  it  and  delivered  to 
him  his  portion.  Hdydon  v.  Crayy- 
ford,  iii.  0.  S.  583. 

[See  MoNXT  had  and  uccxr^XD,  4.] 

Farm  on  shares — Notice  to  qusL] 
— 2.  A  person  taking  a  farm  on  shares 
for  a  specific  term  is  a  lessee,  and  en- 
titled to  six  months'  notice  to  qint. 
Doe  dem,  Bunnill  v.  Ztnit,  Easter 
Term,  7  Wm.  IV. 

Right  of  landlord  to  maimXain 
trespass   against  tenant.']  —  3.    A 
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landlord  may  maintain  an  action  of 
tiespasB  against  his  tenant  to  recover 
the  value  of  trees  cut  down  and  car- 
ried away  by  him,  and  which  were 
not  demised  to  him,  though  growing  on 
the  land  which  the  tenant  held.  CheS" 
nut  V.  Day  et  al.j  Hil.  Term,  7  Vic. 

Bight  of  landlord  to  mcdntain 
trespass  against  a  stranger,'] — 4. 
When  premises  have  been  let,  and 
the  tenant  is  in  possession  of  them, 
the  landlord  has  no  right  of  action 
against  a  person  for  breaking  and  en- 
tering the  said  premises  and  pulling 
down  the  fences,  unless  that  person 
has  at  some  other  time  removed  the 
rails  and  converted  them  to  his  own 
use.  Bleeker  v.  Colman^  iii.  U.  C. 
K.172. 

Wrongful  encroadiment  by  tenant 
far  twenty  years — Bi^Us  of  landlord 
therdn/,"] — 5.  Where  a  landlord  places 
a  tenant  in  possession  of  lot  number 
(me,  and  the  tenant  knowingly  en- 
croaches on  lot  number  two,  to  which 
the  agreement  between  himself  and 
the  landlord  gives  him  no  title  what- 
ever: Held,  that  the  tenant's  occupa- 
tion does  not  enure  to  create  for  the 
landlord  a  title  to  lot  number  two  by 
means  of  a  twenty  years''  possession 
of  the  lot.  Doe  dem.  Smyth  v.  Lea- 
vens/vL  U.  C.  B.411. 

Bight  of  tenant  to  put  another  in- 
to possessum*'] — 6.  A  tenant  cannot 
be  allowed  to  put  another  into  posses- 
non,  or  connive  at  his  slipping  into 
possession,  but  must  deliver  up  the 
premises  to  his  own  landlord.  This 
principle  is  laid  down  in  many  cases, 
sod  it  is  very  necessary  to  insist  on  it 
for  the  protection  of  landlords.  Per 
Sobinson,  C.  J.  Doe  dem.  Miller  v. 
Tiffmyy  v.  U.  C.  R.  79. 

Purchase  by  tenant  over  landlord's 
head,'] — 1,  A  party  in  possession  as  a 
tenant  at  will,  will  not  be  allowed  to 
purchase  from  a  stranger  over  his 
landlord's  head.  Doe  dem.  Simpson 
et  al.  y.  MoUoy  et  al.,  y.  U.CIL  320. 


Trespass — Plea,  liberum  tenemen-' 
turn — Beplication,  tenancy  at  tvill,] 
— 8.  Where  in  trespass  quare  clau** 
sum  fregit  the  defendant  pleaded  libe. 
rum  tenementum,  and  the  plaintiff  re- 
plied that  the  defendant  had  leased  the 
premises  to  the  plaintiff  at  will,  and 
that  under  the  demise  he  entered  and 
was  possessed  until  the  defendant  broke 
and  eritered,  &c.,  the  replication  was 
lield  bad  on  general  demurrer.  Henr 
derson  v.  Harper,  i.  U.  C.  R.  481. 

As  to  landlord  prejvdicing  his 
daim  for  rent,] — 9.  The  circumstance 
of  a  landlord  having  joined  in  giving  a 
bond  that  the  goods  distrained  should 
be  forthcoming  for  the  purpose  of  being 
sold  upon  fi.  fa.,  will  not  prejudice  his 
claim  for  rent,  neither  will  his  claim  be 
prejudiced  by  his  having  distrained  as 
landlord,  and  by  aAerwards  having 
abandoned  the  distress,  nor  even  by  his 
bidding  at  the  sale  of  the  goods.  Brown 
V.  Buttan,  viL  U.  C.  R.  97. 


II.  Description  of  Tenancy,  and 

OVBRHOLDING  TENANCY  IN  PAR- 
TICULAR. 

See  Costs,  VII.  6.-— Distress,  I.  3, 
6. — ^Lease,  I.  4. 

Agreement  for  a  lease  not  carried 
into  efect — Situation  of  tenant.] — 1. 
Where  a  tenancy  from  year  to  year 
exists,  and  during  its  continuance  the 
parties  agree  for  a  lease  for  a  certain 
term,  with  a  power  to  purchase,  which 
is  never  executed,  the  tenant  stands  in 
his  original  situation,  on  the  failure  of 
the  agreement,  and  cannot  be  ejected 
without  a  regular  notice  to  quit.  Dee^ 
dem,  Crookshankv.  Crook^uink,M\ch. 
Term,  5  Vic. 

4iWm.  IV. ch.  IjS, 53,a2)pliesonlyto 
overholding  tenants.] — 2,  The  statute 
4  Wm.  IV.  ch.  1,  sec.  53,  applies  only 
to  tenants  overholding  after  their  term 
has  expired,  and  not  to  a  tenancy  at 
will.  Adnerant  v.  Shriver,  Trin. 
Term,  6  &  7  Wm.  IV. 

Bight  of  landlord  to  take  possession 
of  premises  overholden.]"^.  Where  a 
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tenant  holds  over  ader  the  expiration 
of  his  term,  his  landlord  has  a  right  to 
take  possession  if  he  can,  without  a 
breach  of  the  peace.  JBoulton  v. 
Murphy  et  cd,,  Easter  Term,  2  Vic. 

Recovery  against  overJwlding  ten- 
ant— Refusal  to  restore  tenant.^ — 4*. 
Where  in  a  proceeding  to  dispossess 
an  overholding  tenant,  under  4  Wm. 
IV.  ch.  1,  the  jury  found  in  favor  of 
the  landlord — the  Court  refused  to  set 
aside  the  writ  of  possession  issued  on 
that  finding,  and  restore  the  tenant  to 
possession,  on  the  ground  that  the  agent 
of  the  landlord  had  received  a  month's 
rent  after  the  finding  of  the  jury. 
Wright  V.  J<^insonj  ii.  U.  C.  R.  273. 

4  Wm.  IV.  dh.  1,  applies  only  to 
tenants  wlwse  terms  liave  expired.] — 

5.  The  53rd  and  other  clauses  of  the 
statute  4  Wm.  IV.  ch.  1,  giving  a  sum- 
mary remedy  against  overholding  ten- 
ants, apply  only  to  tenants  whose  terms 
have  expired  by  lapse  of  time,  not  to 
those  who  by  alleged  breach  of  cove- 
nant have  forfeited  their  terms.  Mc- 
Nab  V.  JDunlop  et  al,.  In  re,  iii.  U. 
C.  R.  135. 

Who  is  an  overholding  tenant."] — 

6.  A  tenant  remaining  in  possession 
after  the  expiration  of  his  term,  and 
paying  two  months'  rent,  cannot,  in 
the  middle  of  the  third  month,  be  trea- 
ted by  his  landlord  as  an  overholding 
tenant,  under  4  Wm.  IV.  ch.  1. 
Adam>s  v.  Bains,  iv.  U.  C.  R.  157. 

7.  Qiuere:  Does  the  statute  4  Wm. 
ch.  1,  sec.  53,  apply  in  any  case  but 
to  the  plain  one  of  a  tenant  overhold- 
ing after  the  expiration  of  a  term  ex- 
pressly created  by  contract  between 
the  parties  1    lb. 


HI. 


Demand  of  Possession  and 
Notice  to  Quit. 

See  Ejectment,  I. 


LAND  TAX. 

See  Taxes. 


LARCENY. 

See  Conviction,  8, — Criminal  Law, 
2. — Libel  and  Slander,  III(I),  6. 
Notice  of  Action,  8. 

4^5  Vic.  ch.  25 — Stealing  fruit^ 
— A  party  cannot  be  prosecuted  under 
our  criminal  statute  4  6z;  5  Vic.  ch. 
25,  for  stealing  fruit  ''growing  in  a 
garden,"  unless  the  bough  of  the  tree 
upon  which  the  fruit  is  hanging  be 
within  the  garden.  McDonald  v. 
Cameron,  iv.  U.  C.  R.  1. 


LEASE. 
I.  Construction  and  Operation. 
II.  Other  Matters. 


I.  Construction  and  Operation. 

See  Covenant,  I.  5, 10. — Distress, 
I.  4.  —  Ejectment,  VIIL  16.— 
Frauds  (Statute  of),  I.  6. 

Ward  "  demise^  an  implied  cove- 
nafU."] — 1.  The  word  demise  in  a 
lease  contains  an  implied  covenant 
that  the  lessee  shall  peaceably  enter 
and  enjoy.  Smart  v.  Stuart,  Tria. 
Term,  6  ik  7  Wm.  IV. 

Covenant  to  quit  premises  at  the 
expiratiofi  of  term.] — 2.  When  a 
lessee  took  a  lease  of  premises  for  two 
years,  and  covenanted  to  leave  the 
preinises  without  notice  at  the  end  of 
that  time:  Held,  that  on  ejectment 
brought  by  the  lessor  at  the  end  of  the 
term,  the  lessee  could  not  set  up  a 
former  lease  to  himself  for  a  Jpnger 
period.  Doedem.  Wimbumy.Ktnt, 
Hil.  Term,  7  Wm.  IV, 

Words  "  agrees  to  let  or  hire,^^  those 
of  a  present  demise.]-—^.  The  words 
"  agrees  to  let  or  hire,"  are  wq^ds  of  a 
present  demise,  where  the  contrary 
does  not  appear  to  be  the  intention  in 
the  instrument  in  which  they  are  con- 
tained. Gumming  V.  Hillj  HiL  Tern, 
5  Vic. 

Lease  not  under  seal.] — 4.  A  lease 
for  life  for  a  nominal  rent,  not  under 
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tea],  although  it  cannot  pass  a  free- 
hold interest,  will  operate  aa  a  leaae 
from  year  to  year,  and  the  leasee  can- 
not be  diaposaeaaed  without  six  montha' 
notice  to  quit.  Doe  dem,  JLatcson  v. 
QmUs,  Easter  Term,  7  Wm.  IV. 

Cove?iant  to  pay  rent,  vnth  condi- 
tion that  if  te?iant  should  make  a 
breaA  in  any  of  his  covenants  land- 
lord ndgkt  re-enter,'] — 5,  Where  the 
lessee  covenanted  to  pay  the  yearly 
rent,  and  there  waa  a  condition  in  the 
leaae  ^that  if  the  tenant  ahould  do  or 
omit  anything  in  hreach  or  non-per- 
fonnance  of  any  of  hia  covenants," 
then  it  would  he  lawful  for  the  land- 
lord to  re-enter :  Held,  that  the  effect 
of  the  non-payment  of  the  rent  upon 
such  a  demiae  would  be  to  make  it 
not  void  ipao  facto,  but  only  void  upon 
proper  proceedinga  being  taken  for  that 
purpose  I  and  consequently,  that  until 
aiich  proceedinga  were  taken,  the  term 
would  aubaiat  in  the  tenant,  and  the 
landlord  could  not  maintain  hia  t«tle  in 
ejectment :  Held  also,  that  it  would  be 
neceaaary  for  the  defendant  in  the 
action  of  ejectment  to  shew  that  the 
lessee  actually  entered  under  the  lease, 
for  until  some  one  elae  be  ahewn  in 
posaeaaion,  holding  out  the  lessee,  he 
must  he  regarded  as  posaeaaed  of  the 
term.  Doe  dem.  Ktng*s  College  ▼. 
Kennedy,  v.  U.  C.  R.  577. 

Away-going  crop,'] — 6.  In  an  ac- 
tion of  trover  for  an  away-going  crop, 
which  the  plaintiff  contended  he  waa 
entitled  to  under  a  covenant  in  his 
lea^  ^that  he  should  not  sow  fall 
^n  in  all  fields  now  cleared  in  the 
third  or  last  year  of  the  lease,"  on 
proving  that  he  had  not  sown  the  grain 
in  all  the  fields — ^the  Court  held,  the 
word  all  must  be  conatrued  any ;  that 
the  leaae  therefore  did  not  militate 
against  the  common  law  rule;  and  that 
the  plaintiff  was  precluded  from  claim- 
ing the  away-going  crop.  Gilmore 
V.  Lodchart  et  al.,  Hil.  Term,  6  Vic. 

Covenant  to  pay  rent  trithout  de- 
duetunifJji^J} — ^^  A  tenant  who  cove- 
2l 


nanta  to  pay  rent  without  a  deduction 
thereout,  for  or  by  reason  of  any  mat- 
ter or  thing  whatsoever,  cannot  claim 
a  deduction  for  the  amount  of  taxes 
paid  by  him  for  tlie  house  and  pre- 
mises demised.  Cfrantham  v.  Elliot^ 
Mich.  Term,  5  Vic. 

Atoay-going  crop,] — 8.  Where 
there  is  a  stipulation  in  a  leaae  for  a 
term  certain  that  the  leaaee  ahall  de- 
liver  up  all  the  landa  at  the  expiration 
of  the  lease,  all  queation  aa  to  custo- 
mary right  to  the  away-going  crop 
ia  excluded  \  and  semble,  that  &ere  ia 
no  custom  of  the  country  aa  to  away* 
going  crops  in  Upper  Canada.  Bur- 
rowes  V.  Caxms  et  al,,  ii.  U.  C.  R. 
288. 

n.  Other  Mattsrs. 

See  Arrest  of  Judgment,  8. — 
Bills  of  Exchange  etc.,  VI.  2.-— 
Boi^D,  II.  15. — Distress,  I.  4, 
5. — ^Midland  District  Turnpoex 
Trust,  2, 3. 

Lease  for  lives  by  tenant  in  tail-^ 
Death  without  issue  determines  the 
lease,] — 1.  Where  a  tenant  in  tail 
makea  a  leaae  for  livea  and  dies  with- 
out issue,  the  lease  is  absolutely  detei^ 
mined  by.  hia  death,  so  that  no  accep- 
tance of  rent  by  him  in  remainder  or 
reversion,  can  make  it  good.  The  ac 
ceptance  by  the  remainderman  of  a 
yearly  nominal  rent,  ia  not  a  confir- 
mation of  the  lease,  especially  where 
the  party  diaclaima  holding  aa  hia  ten- 
ant. 'Doe  dem,  Graham  v.  Newton, 
iii.  U.  C.  R.  249. 

Original  lessee  when  compelled  to 
pay  rent  after  assignm^  (f  his  in- 
terest, can  sue  assignee.] — 2,  A  leaaee 
aasigns  his  interest,  and  the  aaaignee  of 
the  aaaignee  neglecting  to  pay  rent  and 
to  keep  the  premiaea  in  repair,  the 
leaaee  ia  aued  by  the  leaaor,  who,  upon 
being  compelled  to  pay  the  rent  and 
damagea,  auea  the  aaaignee  ot  the  aa- 
aigtiee  in  a  apecial  action  o»  the  caae 
for  the  damage  he  had  auatained: 
Held,  that  the  leaaee  had  agood  ri^t 
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of  action  on  the  case  against  the  as- 
signee for  the  rent  and  damages  he 
had  been  obliged  to  pay  the  lessor. 
Ashford  v.  Hack,  vi.  U.  C.  R.  541. 

AvermerU  of  consideration  differ- 
ent from  that  contained  in  lease.'] — 
3.  The  averment  of  some  considera. 
tion  or  inducement  for  the  making  of 
a  lease  other  than  the  annual  rents 
mentioned  in  the  lease,  is  not  necessa- 
rily a  contradiction  of  the  lease,  and 
therefore  bad.  Mclntyre  v.  The  City 
of  Kingston,  iv.  U.  C.  R.  471, 

4.  A  plea  averring  some  other  con- 
sideration, must  shew  that  considera. 
tion  passed  and  executed  before  the 
giving  of  the  lease,    lb. 

Breach  of  condition  of  lease — Plea 
of  collateral  satisfaction."] — 5.  After 
breach  of  the  condition  of  a  lease,  the 
acceptance  of  some  collateral  thing  in 
satisfaction  cannot  be  pleaded  in  bar 
of  the  action  on  the  lease.    lb. 


LEAVE  AND  LICENSE. 

See  Apprentice,  3. — ^Pleading,  II. 
27. — SeductioNi  11. — Trespass, 
IL28. 

License  by  drfendant  allowing 
Aeriff  to  sell  his  goods  on  the  pre- 
mises,']— 1 .  Where  the  sheriff  had  seiz- 
ed goods  under  a  fi.  fa.  and  allowed 
them  to  remain  on  the  defendant's 
premises  on  the  understanding  that 
they  should  be  sold  there  on  a  future 
day  if  the  money  were  not  paid  before, 
the  license  thus  given  to  enter  on  the 
premises  and  sell  the  goods  accordingly, 
cannot  be  revoked  l^  the  defendant. 
McGUlis  V.  McMartiny  u  U.  C.  R. 
145. 

Long  possession  to  Aev>  leave  and 
license.] — 2.  Whether  long  possession 
of  an  easement  in  land,  though  it  may 
not  supply  evidence  of  a  grant,  may 
be  received  in  support  of  a  plea  of 
leave  and  license.  See  Brawn  v. 
Street,  i.  U.  C.  B.  124. 


Replioation  denying  plea  of  li- 
cense— Evidence.]-^.  Where  in  tres- 
pass the  defendant  pleaded  a  license, 
which  the  plaintiff  denied:  ^e^,that 
under  such  denial  the  plaintiff  could 
not  go  into  evidence  that  the  license 
had  been  fraudulently  obtained,  but 
that  if  the  fraud  were  relied  upon^  it 
should  have  been  specially  pleaded. 
Slee  v.  Graham  et  al.,  ii.  U.  C.  K. 
387. 

Covenant — Plea  of  a  parol  li- 
cense.]— 4.  In  an  action  of  covenant, 
a  plea  of  leave  and  license  by  parol  u> 
commit  the  breach,  is  bad.  Gwynne 
V.  Brock,  Uil.  Term,  5  Vic 


LEGACY. 

See  Will,  6. 

Assent  of  executor — TVespass,}— 
The  assent  of  an  executor  to  a  legacy 
may  be  by  implication  as  well  as  by 
express  words ;  and  where  the  testator 
devised  his  house  to  his  wife  for  life, 
and  also  leA  her  some  personal  pro- 
perty, and  the  executors  in  her  absence 
entered  the  house  to  make  an  inven. 
tory  of  the  property,  and  aflerwards 
turned  out  her  daughter  and  shot  the 
house  up :  Held,  on  trespass,  brought 
by  the  wife,  that  this  was  sufficient 
proof  under  the  issue  of  excess. 
Honsberger  v.  Horuberger  et  al.,  HiL 
Term,  7  Wm.  IV. 

[The  assent  of  an  executor  to  a  bequest  ii 
not  a  matter  ot  law,  but  a  question  of  fact  (ct 
the  Hiry.  Mann  v.  IhrtuU,  xii.  M.  &  W. 
674.] 

— •— 

LEGISLATIVE  COUNCILLOR. 
See  Parliament,  2,  et  seq. 


LESSEE  OP  THE  CROWN. 

See  EjECTMEirr,  I.  26. 


LETTERS. 

See  EviDBNCB,  V.  4 ;  VII.  3.— Post 

Ofkics,  1|  2. 
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LETTERS  OP  ADMINISTRA- 
TION. 

See  Executor  etc.,  I.  1 ;  II.  7. 

Letters  granted  by  Surrogate  Court 
of  Home  District  to  executor  living 
in  London  District. "l — ^Where  to  an 
action  on  a  promissor3r  note  brought 
by  an  executor,  the  defendant  having 
craved  oyer  of  the  letters  testamentary, 
(which  had  been  granted  by  the  Sur- 
rogate Court  of  the  Home  District,) 
pleaded  that  at  the  time  of  the  testa- 
tor's death  the  defendant  resided  in 
the  London  District,  and  that  therefore 
the  letters  testamentary  granted  by  the 
Surrogate  Court  of  the  Home  District 
wett  void,  and  the  plaintiff  demurred, 
the  Court  gave  judgment  against  the 
demurrer.  Kingv.  Cla/riSy  Hil.  Term, 
2  Tic. 


.     LETTERS  PATENT. 
See  Crown  Grant. — ^Patent. 


LEVY. 


See  Costs,  VI.  2 ;  VIII.  6.— Exe- 
cution, 2. — Fieri  Facias,  8, — 
Judgment,  9. — Sheriff,  V.  15. 


LIBEL  AND  SLANDER. 

See  Arrest,  IV.  4. — ^Costs,  1(1), 
9 ;  VII.  2. — ^Information,  3, 4. — 
New  Trial,  IV,  4. 


I.  When  maintainable. 

n.  Pleadings. 

m.  Evidence. 

(1),  Proof  of  dandmms  mcEtter 
as  alleged  in  declaration, 

(^f  Evidence  generally. 


I.  When  maintainable. 
See  Pleading,  X.  5. 

Action  against  a  petitioner  to  the 
Ueutenawt  Gonernor  concerning  the 


conduct  of  a  public  officer  J\ — 1-  An 
action  for  libel  will  not  lie  against  one 
of  the  signers  of  a  petition  to  the 
Lieutenant  Governor,  alleging  that  the 
plaintiff  as  a  commissioner  of  the 
Court  of  Requests  had  acted  corruptly 
and  partially,  although  the  charge  turns 
out  unfounded,  and  the  defendant .  ob- 
tained signatures  to  the  petition  of 
individuals  who  knew  nothing  of  the 
charge  contained  in  it — such  a  petition 
being  a  highly  privileged  communica- 
tion. Stanton  v.  Andrews j  Trin.  Term, 
6  &  7  Wm.  IV. 

2.  But  a  complaint  addressed  to  a 
public  body  or  to  government  respect- 
ing the  conduct  of  an  officer,  whose 
conduct  such  public  body  or  the  gov- 
ernment may  have  the  power  of  con- 
trolling, is  not  necessarily  a  privileged 
communication .  That  depends  on  the 
motives  with  which  the  communica- 
tion was  made.  Corbett  v.  Jackson^ 
i.  U.  C.  R.  128. 

3.  An  action  for  a  libel  contained  in 
communications  made  to  the  executive 
government  with  a  view  of  obtaining 
redress,  pannot  be  sustained,  unless  it 
can  be  proved  that  the  party  making 
them  acted  maliciously  and  without 
probable  cause.  Rogers  v.  Spaldingj 
i.  U.  C.  R.  258. 

A  derk  in  an  office  tells  the  princi-' 
pal  that  another  clerk  is  robbing  Mm.'] 
— 4.  Where  the  defendant,  a  clerk  in 
the  Receiver  General's  office,  told  his 
principal  that  the  plaintiff,  another 
clerk,  had  robbed  him  (the  R.  G.,) 
there  being  no  proof  that  any  money 
had  been  stolen,  or  that  the  Receiver 
General  had  ever  suspected  it:  Held, 
that  such  communication  was  not  pri- 
vileged. Prentice  v.  HamiltonyUrdL, 
Rep.  4*10. 

[Also  case  10,  infra.] 

Joint  publication  of  a  libelJ] — 5. 
A  joint  action  may  be  maintained 
against  several  persons  for  the  joint 
publication  of  a  libel.  Brown  ymPirby 
et  al»j  Easter  Tenn>  2  Vic. 
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Jurisdiction  —  Words  imputing 
crime  in  a  British  colony."]-^.  An 
action  will  lie  for  words  spoken  in  this 
province  of  a  person  imputing  to  him 
the  commission,  in  a  colony  subject  to 
the  British  criminal  law,  of  a  crime 
punishable  bj  that  law.  MaUoch  v. 
Graham,  ii.  0.  S.  341. 

7.  It  is  actionable  to  charge  a  man 
with  having  committed  a  felony  in  a 
foreign  country.  Smith  v.  Collins j'\\u 
U.  C.  R.  1. 

Words  imputing  (xrson,1 — 8.  An 
action  cannot  be  maintained  for  words 
spoken  imputing  the  crime  of  arson  to 
the  plaintiff,  where  from  the  evidence 
it  appears  that  the  burning  of  the 
building  of  which  the  plaintiff  was 
accused  would  not  have  constituted 
such  crime.  McNab  v.  Magrath, 
Trin  Term,  7  Wm.  IV. 

Slander  of  title  spoken  in  assertion 
of  right*"] — 9.  An  action  for  slander 
of  title  cannot  be  maintained  when 
the  alleged  slander  is  spoken  bona  fide 
and  in  assertion  of  right.  Boulton  et 
al.  V.  Shields,  iii.  U.  C.  R.  21. 

Effect  of  tpords  being  libellous  per 
se,  irrespective  of  any  office — What 
foords  are  libellotis  per  se,"] — 10. 
Where  a  paper  contains  matter  which 
is  grossly  libellous  per  se,  and  without 
reference  to  any  particular  situation 
or  office  to  make  them  so,  it  is  no  ob- 
jection to  a  verdict  upon  such  libel 
that  the  office  mentioned  in  the  decla- 
ration was  of  an  inferior  grade ;  that 
it  was  not  sufficiently  proved  that  the 
plaintiff  held  such  office ;  that  there 
was  no  such  office  in  fact ;  that  no 
proof  had  heen  adduced  that  the  per- 
son mentioned  in  the  declaration  as 
principal  in  the  office  was  so  in  fact. 
Nor  is  an  objection  that  the  libel  does 
not  support  the  innuendoes  supported 
by  shewing  that  there  was  other  mat- 
ter in  the  libel  not  set  out  in  the  decla- 
ration, indicating  the  defendant's  rea- 
son for  publishing  it.  Nor  is  such  libel 
excused  on  pretence  of  its  being  a 
ibrmal  application  to  the  head  of  the 


department  for  address  of  grievances. 
And  charging  a  person  with  violating  a 
public  trust,  are  words  libellous  per  se, 
and  do  not  require  connection  with  any 
particular  office.  An  office  may  be 
introduced  as  an  explanatory  circum- 
stance. Jones  V.  Stewart,  Tay.  U. 
C.  R.  626. 

[Everything  printed  or  writteo  which  re- 
flects on  the  character  of  another^  and  ia 
published  without  lawful  justification  or  ex- 
cuse, is  a  libel,  whatever  the  intention  may 
have  heen.  Per  Parke,  B.~0'J9Hcn  v.  Of 
men/,  xv.  M.  &  W.  436.] 


II.  Pleadings* 

See  Amendmeitt,  II.   34. — ^Plkadi 
iNG,  I.  1 5  vin.  3. 

Declaration  on  toords  libellous  per 
seJ] — 1.  When  words  are  libellous  in 
themselves,  it  is  not  necessary  to  aver 
that  they  were  spoken  of  the  plaintiff 
in  any  particular  character,  or  in  re- 
ference to  any  particular  fact.  BeU 
V.  Stewart,  Easter  Term,  1 1  Greo.  IV. 

Construction  ofvxjrd  "  charged^'* — 
Inducement  of  prefatory  matter  and 
colloquium  to  support  innueruioes.] — 
2.  Held,  in  an  action  of  slander  where 
the  declaration  contained  three  counts, 
the  Ist,  charging  that  the  defendant 
intending  to  cause  it  to  be  believed 
that  the  plaintiff  had  been  guilty  of 
sodomy,  in  a  discourse  which  the  de- 
fendant then  had  of  and  concerning 
the  plaintiff,  spoke  the  words  fdlow- 
ing :  ''  I  saw  Peter  (meaning  the  plain- 
tiff,) with  the  heifer,"  (meaning  that 
the  defendant  saw  the  plaintiff*  commit 
the  crime  of  sodomy  with  the  heifer). 
The  2nd  count  charging,  that  the  de- 
fendant intending  as  aforesaid,  in  a 
certain  other  discourse  which  he  then 
had  of  and  concerning  the  plaintiff, 
spoke  the  following  words :  ^  I  saw 
Peter  with  the  heifer  just  at  the  cross 
way,"  (meaning  that  the  defendant 
saw  the  plaintiff  then  commit  the  crime 
of  sodomy  with  the  defendant's  heifer. 
The  3rd  count,  charging  that  the  de- 
fendant further  vcontriving  as  albresaidi 
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m  a  certain  other  diflcourse  which  the 
defendant  then  had  of  and  concerning 
the  plaintiff,  spoke,  &c.,  the  words  fol- 
lowing: <<  I  have  seen  Peter  Johnson 
with  my  heifer ;  Peter  Johnson  is  the 
man  that  did  it,  and  I  can  swear  to 
within  i  foot  of  the  ground  where  he 
stood  when  he  committed  the  crime 
aforesaid/' — that  the  declaration  was 
bad,  in  arrest  of  judgment,  onMhe 
ground  that  the  word  <<  charged'^  in 
the  various  counts,  did  not  of  them- 
selves import  what  was  intended  as 
their  meaning,  and  that  there  was  no 
sufficient  inducement  or  statement  of 
prefatory  matter,  to  which  the  innuen- 
does in  the  declaration  could  refer. 
(Robinson,  C.  J.,  dissentiente).  Joh?t- 
son  V.  Hedgey  vi.  U.  C.  R.  337. 

[The  inducement  is  that  statement  of  pre- 
limtoary  facts  which  is  necessary  to  make 
the  charge  tmderstood. — Per  Lord  Abmger, 
C.B.,  Wrif^  V.  Samson,  ii.  M.  &  W.  744.] 

Reference  by  colloquium  to  induce. 
mentJ] — 3.  Qiuere :  In  an  action  of 
slander,  as  to  the  degree  of  certainty 
required  in  making  the  colloquium  re- 
fer to  the  inducement — See  Marter  v. 
Diby,  iv.  U.  C.  R.  441. 

Demurring  to  some  words  as  not 
actionabley  taken  others  certainly  arcl 
— 4.  A  defendant  will  not  be  allowed, 
in  an  action  of  slander,  to  single  out 
some  of  the  words  of  a  count,  and  de. 
mnr  to  them  as  not  being  actionable, 
while  the  same  count  contains  other 
words  uttered  in  the  same  conver- 
sation which  are  clearly  actionable. 
(Macaulay,  J.,  dissentiente).  Taylor 
V.  Carry  iii.  U.  C.  R.  306. 

Charge  of  defrauding  the  public—^ 
Averment  of  trade  or  occupaJtionJ] — 
5.  When  the  defendant  charges  the 
plaintiff  with  being  "  a  public  robber," 
and  the  plaintiff  admits  that  the  defen- 
dant lised  the  exjn'ession  in  a  mitigated 
sense,  by  an  innuendo  that  "  he  the 
plaintiff  had  defrauded  the  public  in 
his  private  dealmgs  with  them,"  it  is 
not  necessary  for  the  plaintiff  to  aver 
that  he  is  in  any  office,  trade  or  em- 
ployment, in  which  he  could  have  de- 


frauded the  public.    (Macaulay^  J*, 
dissentiente).    lb* 

Plea  of  "  7iat  guilty'*^  in  slander, '\ 
— 6.  The  plea  of  not  guilty  in  an  action 
of  slander,  operates  not  merely  in  de- 
nial of  speaking  the  words,  but  of  speak- 
ing them  maliciously,  in  order  to  defame. 
Keegan  v.  Rcbsony  vi.  U.  C.  R.  375. 

False  accusation  of  perjury — Plea 
of  justification.'] — 7.  The  swearing 
falsely  by  a  voter,  at  an  election  of 
aldermen  or  common  councilmen  for 
the  City  of  Toronto,  that  he  is  the  per- 
son described  in  the  list  of  voters  enti- 
tled to  vote,  is  not  perjury  by  any 
express  enactment  \  and  a  plea  of  justi- 
fication, to  a  declaration  on  the  case 
for  imputing  perjury  to  the  plaintiff 
on  the  ground  of  such  false  swearing, 
is  bad  on  demurrer.  Thomas  y.PlaU^ 
i.  U.  C.  R.  217. 

Slander  of  a  physician — Recovery 
for  slander  to  private  ckaractery  proof 
of  his  public  character  having  failedJl 
— 8.  Where  in  a  declaration  in  case 
for  a  libel,  the  plaintiff  set  out  with  an 
inducement  of  character  as  '*  a  physi- 
cian and  surgeon,  licensed  to  practice 
according  to  the  laws  of  the  province," 
it  was  held,  that  proof  that  he  acted 
as  such  was  insufficient  without  shew- 
ing a  license,  but  that,  as  he  was  li- 
belled in  his  private  character,  he  was 
entitled  to  recover  on  that  ground,  not. 
withstanding  the  failure  of  proof  of  the 
other  averment ;  and  the  omission  of 
part  of  the  libel  which  did  not  alter  the 
sense,  was  considered  immaterial* 
Burwell  v.  Hamilton^  Hil.  Term,  2 
Wm.  IV. 

Charge  of  murder — InnuendOy  how 
supported  by  charge,] — 9.  Where  in 
case  for  slander  the  declaration  alleged 
that  one  A;  had  been  murdered,  and  . 
that  the  defendant  had  said  to  the 
plaintiff,  of  the  deceased,  "  that  boy 
who  is  now  lying  a  lifeless  corpse  on 
the  floor,  you  have  been  the  cause  of 
his  murder,  and  his  blood  lies  upon 
your  head,"  meaning  thereby,  that  the 
plaintiff  had  feloniously  murdered  the 
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said  A.y  and  the  defendant  demurred, 
because  the  innuendo  was  unwarrant- 
ed by  the  charge — the  Court  held  the 
declaration  good,  because  it^was  for  the 
jury  to  determine  whether  the  words 
charged  were  spoken  in  the  sense 
imputed  to  them.  Jackson  v.  McDon- 
ald, i.  U.  C.  R.  19. 


ni.  EvroE5CC. 

(1),  Proof  of  slanderotcs  matter  as 
alleged  in  declaration. 

See  New  Trial,  II.  14. — Variance, 

3. 

Imitation-  of  arson — Words  not 
supported  by  proof] — 1.  Where  in 
case  for  slander  the  words  laid  in  the 
declaration  were,  **  he  (meaning  the 
plaintiff)  burnt  my  bam" — meaning 
thereby  that  the  plaintiff*  had  feloni- 
ously burnt  the  bam  of  the  defendant 
— and  the  words  proved  were, "  there 
is  the  man  that  burnt  my  bam,  if  he 
were  not  guilty  of  it,  he  would  not 
carry  pistols:"  it  was  held  that  the 
words  proved  did  not  support  the 
declaration,  and  the  Court  directed  a 
nonsuit  to  be  entered.  VaTikeuren  v. 
Gnffis,  ii.  U.  C.  R.  423. 

Words  laid,  ^'you  robbed  the  mail ;" 
proved, "  /  never  robbed  the  mail,  like 
you.^^l — 2,  Where  in  a  case  for  slan- 
der the  words  laid  were,  "  you  robbed 
the  mail,"  and  the  words  proved, "  I 
never  robbed  the  mail,  like  you,"  held 
fatal.  Williams  v.  McBean,  Mich. 
Term,  2  Vic. 

Words  laid  negatived  by  evidence.'] 
— 3.  On  a  declaration  in  case  for  de- 
famation the  plaintiff*  set  out  as  in- 
ducement that  he  was  treasurer  of  the 
Ottawa  district,  and  stated  the  words 
spoken  to  be,  '*  that  he  was  guilty  of 
the  crime  of  perjury  in  a  certain  return 
which  he  made  to  the  Inspector  Grene- 
ral  of  monies  collected  in  1839, 1840 
and  1841  for  the  erection  of  a  Lunatic 
Asylum,  and  the  innuendo  was,  **  that 
the  plaintiff*  in  performing  his  duties 


of  the  office  of  treasurer,  had  made  a 
false  return  under  oath  to  the  govern- 
ment of  the  amount  of  assessmeDts 
received  by  him."  At  the  tri|J,lhe 
witnesses  stated  that  they  understocNl 
the  words  to  mean  that  the  plaintiff 
had  swom  that  he  had  paid  over 
monies  that  he  had  not  paid  over ;  and 
afler  verdict  for  the  plaintiff*  anew 
triaLwas  granted  without  costs,  as  the 
meaning  laid  in  the  declaration  was 
negatived  by  evidence.  Johnston  y. 
McDonald,  ii.  U.  C.  R.  209. 

Charge,  "  ?u:  burnt  Knox's  bam^'* 
omitting  some  luords.] — 4.  Where  in 
an  action  for  slander  the  declaration 
charged  the  defendant  with  saying  of 
the  plaintiff*, "  he  burnt  Knox's  bam," 
but  that  he  added,  <<  because  one  of 
the  girls  would  not  marry  him,''  and 
no  notice  was  taken  of  these  latter 
words  in  the  declaration :  Qu€tre, 
Would  there  not  be  a  fatal  variance 
between  the  words  as  laid  and  proved? 
Manly  v.  Carry,  iii.  U.  C.  R.  380. 

Proof  of  slanderoif^  icords  them' 
selves  without  proof  of  colloquium.] 
— 5.  Where  by  way  of  introduction 
the  declaration  averred  that  the  defen- 
dant &c. ,  <'in  a  certain  discourse  which 
he  then  and  there  had  concerning  the 
plaintiff*,  and  of  and  concerning  a  cer- 
tain bam  upon  the  premises  of  the  late 
Mrs.  Knox,  now  deceased,  which  had 
been  burnt,"  spake  and  published  of 
and  concerning  the  plaintiff*,  <<  and  of 
and  concerning  the  said  bam,"  the 
false  and  scandalous  words  Sec,  ^^  he 
burnt  Knox's  bam :"  Held,  that  mere 
proof  of  the  defendant  saying  of  the 
plaintiff*  "he  burnt  Knox's  bam," 
without  proof  of  the  colloquium  re- 
specting Mrs.  Knox's  barn,  was  insuf- 
ficient,    lb. 

Charge  of  stealing  a  bond  gene- 
rally, not  supported  by  proof  of  a  bond 
for  the  conveyance  of  land  being  sto- 
len.]— 6.  Held,  that  the  declaration, 
as  given  in  the  report  of  this  case,  lay- 
ing the  slander  in  charging  the  plain- 
tiff with  stealing  A  bond,  without  any 
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inducement  as  to  what  description  of 
bond  it  was,  is  not  supported  by  proof 
of  the  plaintiff's  having  surreptitiously 
taken  a  bond  for  the  conveyance  of 
land  to  the  plaintiff,  which  he  had  pre- 
viously delivered  up  to  be  cancelled, 
the  latter  not  being  actionable  under  2 
Geo.  11.  ch.  25.  Caverley  v.  Caver ^ 
ley,  iii.  0.  S.  338. 


(2),  Evidence  generally. 
See  New  Trial,  II.  8. 

Evidence  under  general  issuej  the 
words  being  proved."] — 1.  Semble: 
That  under  the  general  issue  in  an  ac- 
tion for  slander,  when  the  words  are 
proved,  the  inference  of  malice  may 
be  repelled.  McNab  v.  Magratkj 
Trin.  Term,  7  Wm.  IV. 

Admissibility  of  evidence  under  the 
general  issite.\ — 2,  In  case  for  libel 
the  truth  of  the  defendant's  remarks 
on  the  report  of  a  trial,  and  the  evi. 
dence  given  thereat,  is  not  admissible 
under  the  general  issue.  Small  v. 
^TKenzie,  Dra.  Rep.  183. 

When  necessary  to  find  malice  on 
the  face  of  the  evtdefice,'\ — 3.  In  case 
for  Zander  the  defendant  may,  under 
the  general  issue,  shew  that  the  words 
spoken  were  used  in  a  privileged  com- 
munication ;  and  where  the  words  im- 
puted danderous  were  spoken  on  an 
occasion  when,  either  from  public  duty, 
private  interest,  or  the  relation  of  the 
parties  to  each  other,  the  character  of 
the  party  complaining  may  be  freely 
discussed,  the  jury  must  find  express 
malice  upon  evidence  sufficient  to 
warrant  their  finding  before  the  defen- 
dant can  be  pronounced  guilty.  Bichr 
ards  V.  Boulton,  iv.  O.  S.  95. 

Evidence  under  plea  cf  **  not 
guilty J*^^ — i.  All  the  circumstances 
immediately  attending  and  preceding 
the  speaking  of  the  words,  in  slander, 
may  be  given  in  evidence  by  the  defen- 
dant under  the  plea  of  not  guilty. 
Keegan,  v.  Bol^onj  vi.  U.  C.  fi.  375. 


Slander  of  an  apothecary — Evi- 
dence to  prove  his  being  an  apothecor- 
ry.] — 5.  Where  in  an  action  brought 
by  a  person  describing  himself  in  the 
declaration  as  a  druggist,  vendor  of 
medicines  and  apothecary,  the  wit- 
nesses proved  that  several  persons 
practising  physic  had  purchased  medi- 
cines from  him,  this  evidence,  upon  a 
motion  for  a  non-suit,  was  considered 
sufficient  to  support  the  verdict.  Ter' 
ryy.  Starkweather y  Tay.  U.  C.  R.  68. 

[Proof  to  ni])port  the  indo  cement  of  a  party 
being  a  physiciani  see  div.  II.  %,  supra] 

In  mitigation  of  damages,] — 6.  In 
an  action  for  slander,  the  defendant 
may  give  facts  and  circumstances  in 
evidence  in  mitigation  of  damages. 
Johnson  v.  Eastm^iny  Tay.  U.  G.  R. 
327. 

Frocfqf  innuendoes  not  necessary,"] 
— 7.  A  mere  innuendo  is  a  thing  in  its 
nature  not  requiring  any  proof.  Ca/ver^ 
ley  V.  Ca/verley,  iii.  0.  S.  338. 


LIBERUM  TENEMENTUM. 

See  Covenant,  11(2),  4. — Trespass^ 
II.  8, 22. 


LICENSE  OF  OCCUPATION. 
See  Ejectment,  I.  6, 15. 

LIEN. 

See  Demurrage,  2. —  Elegit,  I. — 
Judgment,  14, 26. 


Builder,] — 1.  A  builder  has  no  lien 
upon  a  house  built  by  him  on  the  land 
of  his  employer  for  the  price  of  the 
building.  Johnson  v.  Crew^  Trin. 
Term,  6  &  7  Wm.  IV. 

[No  lien  exists  at  common  law  for  the 
agistment  of  milcb  cows.  Jackton  v.  Ohhp 
mini,  ▼.  M.  &  W.  342.] 

Jjoss  or  uKUver  of  lien.] — 2.    A. 

sends  a  waggon  to  B.  to  make  the 

wood  work.'^B.^  having  finished  the 

wood  work,  sends  the  waggon  in  A.V 
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name  for  the  iron  work. — B.  gets  the 
waggon  back  aaain   from  liie  black- 

Bmilh'a. — A.  calla  for  the  waggon. 

B.  allowa  him  lo  remove  the  box  of  [he 
waggon  inio  the  higliway,  but 
returning  (o  the  shop  lo  take  i 
running  part  of  the  waguon,  B.  refuses 
to  let  it  go  till  he  is  paid  his  bill.— A. 
holds  in  his  hands  a  quantity  of  notes, 
and  offers  to  pay  B.  his  demand  if  he 
would  tell  hira  what  it  was,  B.  would 
not  name  any  sum,  and  insisttKl  upon 
detaining  the  waggon;  Heid,  that  B, 
by  sending  the  wagijon  to  the  black- 
smith's had  not  lost  his  lien,  but  that  the 
lien  revived  upon  his  again  obtaining 
possession  of  tlie  waggon  ;  Held  also, 
that  B.  allowing  A.  to  remove  the  box 
of  the  wa^on  into  tlie  highway  was 
no  waiver  of  his  lien.  Milium 
MUburn,  W.  U.  C.  R.  179. 


LIFE  ESTATE. 

See  Estate,  passim. — Will,  7. 


LIMITATIONS  (STATUTE  OF). 
I.  Operation  generally. 
n.  Effect  on  Claim  to  Realty, 
AND  HOW  THE  Statute  may  be 

AVOIDED. 

ni.  Effect  on  Eight  to  Personal 
Actions,  AND  how  the  Statute 
MAY  BE  avoided. 

IV.  Pleadings  and  Evidence, 

I.  Operation  generally. 

W/ten  statute  brgins  to  run  against 
absemees.] — I.  The  Statute  of  Li  " 
taiiona  does  not  run  against  a  plaintiff 
absent  from  the  province  at  the  time 
the  cause  of  action  accrues,  nor  until 
he  comes  here.  Forsyth  et  al.  v. 
^iXl,  Dra.  Hep.  301. 

Effect  of  subsequent  duabilities 
H^teti  statute  begins  to  rwM.]  —  2. 
Wbui  the  Statute  of  Limitations  once 


'  begins  it  continues  to  run, notwithstand- 
ing any  subsequent  disability.  Ihi 
dem.  Dixon  v.  Gra/a  et  al.,  lii.  O.S. 
511. 

[So  Rhodes  t.  SmethoTd,  iv.  M.  &  W.  42, 
affirmed  iu  error,  vi.  M.  &  W.  351] 

Against  ike  Crown.'] — 3.  The  Sa- 
lute ot  Limilalionfi  does  not  run  Biramil 
the  Crown.  »«■  ilem.  KVsv./fcw- 
(o-d  et  al.,  Hil.  Term,  7  Wm.  IV. 

agetU  U  lias  pioeiiicc.}—^.  The  da- 
feudant  iik-ads  the  Statute  of  Limita- 
tions; tlie  plainliii"  replies,  absence  in 
England;  the  dotcndant  rejoina, ihst 
the  plaiiiiHr  has  an  agent  in  this  pro- 
■  transacting  bis  bu8ineag,and  thai 
ighi  have  sued :  Held,  that  ihd 
.  ider  would  notgive  the  defeodiDl 
the  henelit  of  tiie  statute.  Laiu  v. 
Stennett,  iv.  U.  C.  R.  440. 


II.  Effect  on  Claim  to  Kealtt, 
HOW  THE  Statute  may  be 

AVOIDED. 

See  Crown  Grant,  16.— Deed, H'. 
2. — Dower,  II.  4,  5. — Landlord 
akdTenant,I.5. — Side  Lines.— 
Title,  17. 

4  Wm.  IV.  ch.  1,  sec.  17,  rttn- 
^peciive.'l—l.  The  statute  4  Wm.  IV. 
ch.  J,  sec.  17,  has  a  retrospective  ope- 
ration,a  nd  applies  as  welt  to  land  f  nnt- 
ed  and  unnciiupied  before  as  mnce  tlial 
statute.  i>N'  dtm.  McKay  v.  Pwiv 
rto^.,  Easter  Term,  4  Vic. 

f>^  Gco.lU.  diA^ydoestMnupeni 
the  operniioH  of  the  Statute  ofLitm- 
tations.'] — 2.  The  operation  of  ihe 
Statute  of  Limitations  is  not  suspended 
by  the  59  Geo.  HI.  ch.  14.  Where 
twenty  years'  possession  haa  foUon-ed 
a  division  of  adjacent  lots,  ejectroeQl 
villi  not  lie,  although  the  division  inav 
have  been  inaccurate.  Doedem.Slfic- 
aH  V.  E.o'iidi,  Tay.  U.  C.  R  679. 

Forfeiture  by  a  traitor  of  his  pro- 
perty, part  of  which  had  been  occupi- 
ed, i^  cmoUterfor  nearly  ttoaiU^  j/mwi 
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before  sudi  forfeiture^  but  more  than 
twenty  years  before  ejectment.'] — 3. 
A.  and  B.  having  received  grants  from 
the  Crown  for  adjoining  lots,  A.  inad- 
vertently occupied,  fenced  and  improv- 
ed a  portion  of  B.'s  lot,  according  to 
the  mode  of  running  side  lines  pre- 
scribed bj  59  Geo.  III.  ch;  14,  be- 
lieving it  to  be  a  portion  of  his  own  lot. 
Some  years  afler,  B.'s  lot  was  confis- 
cated under  the  Alien  Act  54  Geo.  III. 
ch.  9,  and  sold  under  59  Geo.  IILch. 
12.  A.y  and  those  claiming  under 
him,  had  held  the  disputed  tract  for 
upwards  of  twenty  years  at  the  time 
of  action  brought,  but  not  at  the  time 
B.'s  estate  was  confiscated,  and  the 
Crown  became  seized  by  inquest  of 
office :  Heldy  that  A.'s  occupation  did 
not  work  a  disseisin  of  B.,  and  thatB. 
continued  seized  so  as  to  entitle  the 
Crown  to  that  portion  of  his  lot  in  A.'s 
possession,  and  that  the  bargainee  of 
the  Crown  commissioners  codd  main- 
tain ejectment  against  the  occupiers 
thereof.  Doe  dem,  Howard  v.  Mc- 
Donnell,  Dra.  Rep.  386. 
[See  caies  20, 21 ,  22, 25,  26,  infra.] 


Adverse  possession  for  ttcenty  years 
Wm.  IV.  ch.  1,  sec.  52. J— 4. 
When  in  ejectment  it  is  necessary  to 
leave  the  question  of  adverse  posses- 
lion  in  the  defendant  for  twenty  years 
as  a  doubtful  point  to  the  jury,  it  is  not 
a  case  in  which  a  plaintiff  can  be  al- 
lowed to  remedy  legal  defects  in  his 
title  bj  availing  himself  of  the  provi- 
sions contained  in  4  Wm.  IV.  ch.  1, 
tec.  52y  and  giving  notice  to  the  de- 
fendant as  an  intruder,  or  one  having 
BO  claioiy  or  color  of  claim  to  the  pos- 
session. Doe  dem,  Lyons  v.  Craw- 
fordy  Easter  Term,  5  Vic. 

Successive  trespassers^^  Wm.  IV. 
cfc.  Ijsec,  52.] — Quare:  The  effect  of 
&  luccession  of  trespassers  taking  pos- 
•ession  o(  deserted  land  at  intervals, 
and  not  claiming  under  each  other? 
The  application  of  the  4  Wm.  IV.  ch. 
1)  sec.  521  Doe  dem.  Baldwin  v. 
&»ie,  V.  U.  C.  R.  388. 

2  M 


What  a  permissive,  not  adverse  pos- 
session,]— 5.  Where  on  a  question  of 
adverse  possession  it  was  proved  that 
a  line  had  been  agreed  on  by  the  pro- 
prietors of  adjoining  lots,  by  which  they 
agreed  <<  to  abide  as  long  as  we  live, 
and  if  our  children  find  it  wrong  they 
may  correct  it :"  Heidy  that  this  was  a 
permissive  occupation,  and  could  not 
be  considered  as  an  adverse  holding. 
Doe  dem,  Murney  et  al.  v.  Markland, 
Mich.  Term,  6  Vic. 

Permissive  possession —  71^  effect  of 
it  at  the  end  of  tiventy  years,] — 6. 
Qiuere :  As  to  the  effect  of  the  Statute 
of  Limitations  when  the  twenty  years' 
possession  has  not  been  an  adverse  one, 
when  a  person  has  gone  into  posses- 
sion with  the  consent  of  the  plaintiff^ 
as  an  act  of  kindness  on  his  part,  and 
has  remained  there  under  the  same 
assent,  paying  no  rent,  and  acknow- 
ledging no  title.  Doe  dem.  Smyth  v. 
LeaverUf  iii.  U.  C.  R.  411. 

Twenty  years*  possession,  adverse  or 
permissive,  gives  a  title,] — ^7.  Where 
A.  has  been  twenty  years  in  posses- 
sion, paying  no  rent,  and  signing  no 
written  acknowledgment  of  title  in 
another,  such  possession,  whether  it 
originate  adversely  to  the  claims  of  the 
true  owner  B.,  or  with  his  permission, 
operates,  under  the  Statute  of  Limita- 
tions, to  extinguish  the  title  of  B.  and 
vest  the  title  in  A.  Doe  dem.  Perry 
et  al.  V.  Henderson,  iii.  U.  C.R.  4S6. 

Verbal  acknotoledgment  insufficient 
to  save  the  statute,] — 8.  Held,  that  a 
verbal  acknowledgment  of  title  by  A* 
in  B.,  made  during  the  twenty  years 
would  not  save  the  statute.    lb. 

Acknowledgment intvriting  after 
ttaenty  years  insufficient,] — 9.  Jaeld 
also,  that  A.'s  acknowledgment  in 
toriting  after  the  twenty  years  could 
not  have  the  effect  of  reviving  a  title 
which  the  twenty  years'  possession 
had  extinguished.    lb. 

Judgment  in  ejectment  after  twenty 
years  insufficient^ — 10.  Held  also, 
that  a  judgment  recovered  by  B.  against 


274     IJMITATION8  (STATUTE  OF). 


LIMITATIOH8  (STATUTJB  OF). 


A.  after  the  twenty  yean  had  expired 
would  not  save  the  statute ;  aliterj  if 
recovered  udthin  the  twenty  years, 
and  A.  toithin  the  twenty  years  had 
been  dispossessed  upon  such  judg- 
ment,   lb, 

[See  also  case  17,  infra.] 

Conveyance  of  purt  of  lot  vnthin 
twenty  yea/rsof  no  effect. \ — 11.  Ueldy 
cdsoy  that  a  conveyance  by  B.  to  A. 
within  the  twenty  years  of  part  of  the 
lot  in  dispute  would  not  save  the  sta- 
tute, his  deed  to  A.  being  no  written 
acknowledgment  on  the  part  of  A.  of 
B.'s  title.     lb. 

Payment  of  taaes  by  party  in  pot- 
session,'] — 12.  Held,  alsOf  that  the 
fact  of  A.'s  paying  the  taxes  by  fi.'s 
direction  is  no  bar  to  the  statute.    lb. 

Possession  under  contract  to  pur- 
ckase.l — 13.  Held,  also,  that  A.  com- 
mencing his  possession  by  the  permis- 
sion of  B.,  and  upon  a  contract  to 
purchase,  B.  must  be  held  as  in  the 
actual  possession  of  the  land,  through 
his  tenant  at  will,  A.,  and  as  being 
dispossessed  at  the  end  of  the  first 
year's  tenancy,  and  that  therefore  the 
17th  section  of  our  Provincial  Statute 
of  Limitations  would  apply  so  as  to 
bring  B.  within  its  operation.    lb. 

[See  also  case  24,  infra.] 

Party  in  possession  occupying  as 
servant.] — 14.  Semble:  That  if  A. 
could  have  been  shewn  to  have  been 
occupying  the  land  as  the  servant  of 

B.  during  the  twenty  years,  and  not 
for  his  own  use  or  benefit,  the  statute 
would  not  run.    lb. 

[Occapation'of  a  son— See  case  19,  iDfra.] 
Possession  under  agreement  to  pur- 
(hose — Default — Conveyance  to  third 
party  udth  defaulter's  knowledge.'] — 
15.  A.  the  owner  of  land,  agrees  to 
sell  to  B. — B.  goes  into  possession  and 
fails  in  making  his  payments. — A.  then 
conveys  the  land  to  G.  in  B.'s  pre- 
sence, and  apparently  with  the  con- 
sent of  B.,  who  says  that  he  will  at 
once  leave  th«  place. — ^B.  neverthe- 
less continues  uninterruptedly  in  pos- 


session for  more  than  twenty  years, 
paying  C.  no  rent,  and  making  do 
written  or  other  acknowledgment  of 
C.'s  title:  Held,  that  B.'s  twenty 
years'  possession,  under  these  circum- 
stances, gives  him  the  legal  title.  Doe 
dem,  Ausmdn  et  al.  v.  Minthorm, 
iii.  U.  C.  H:423. 

Notice  to  quit  from  C.  to  B.  within 
twenty  years  no  bari\ — 16.  Hdd 
also,  that  a  notice  to  quit  from  C.  to  B. 
within  the  twenty  years  does  not  save 
C.  from  being  barred  by  the  statute. 
lb. 

Judgment  within  tu^enty  years,  no 
proceedings  being  taken  thereon,  no 
bar.] — 17.  Held  also,  that  a  judg- 
ment in  ejectment  recovered  by  C. 
against  B.  within  twenty  years,  but 
upon  which  B.  had  never  been  dispos- 
sessed, is  no  bar  to  the  statute.    lb. 

Voluntary  delivery  of  possession 
by  B.  to  C.  after  twenty  years.] — 18. 
Queere:  If  B.,  in  undisturbed  posses- 
sion for  twenty  years,  voluntarily  re- 
stores possession  to  C,  can  B.  turaC. 
out  again  by  reverting  to  his  title  under 
the  act?    lb. 

Son  as  against  his  father  after 
ttaenty  years^  possession  uMkout  ac. 
knowleagment.] — 19.  Where  a  son 
has  been  allowed  by  his  father  to  re- 
main in  possession  of  land  for  twenty 
years,  and  it  cannot  be  shewn  that  be 
was  there  as  the  servant  or  agent  of 
his  father,  or  has  paid  rent  within  the 
twenty  years,  or  had  acknowledged 
the  father's  title  in  writing,  the  father 
will  lose  his  tide,  no  matter  what  the 
verbal  tacit  understanding  of  both  par- 
ties as  to  the  real  ownership  might 
have  been.  Doe  dem.  Quinsey  v. 
Caniffe,  v.  U.  C.  R.  602. 

When  begins  to  run  against  realty 
mortgagee — How  barred.] — ^20.  A 
patent  was  granted  to  A.  of  part  of 
lot  number  four,  and  to  B.  of  part  of 
lot  number  five.  More  than  forty 
years  before  action  brought,  a  division 
fence  had  been  run  between  what  was 
then  supposed  the  boundary  line  of 
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lots  four  and  five,  according  to  which 
the  proprietors  of  the  two  lots  had  ever 
since  respectively  occupied.  C,  Tthe 
defendant  in  this  ejectment,)  holaing 
under  B.'s  patent,  claimed  a  part  of 
lot  number  four,  not  as  embraced  in 
the  patent,  but  as  being  actually  pos- 
sessed by  him  and  others  before  nim 
is  the  title  of  B.  as  part  of  lot  five, 
and  so  considered,  both  by  the  propri- 
etors of  four  and  five  until  very  re- 
cently. D.,  (the  lessor  of  the  plain- 
tiff,) claiming  under  A.'s  patent,  brought 
his  action  against  C.  to  recover  part  of 
lot  four,  notwithstanding  C.'s  posses- 
sion of  the  part  for  more  than  forty 
years,  hoping  to  do  away  with  the  ef- 
fect of  the  Statute  of  Limitations  by 
proof  of  the  following  facts. — A.'s  pa- 
tent was  issued  in  1796  ;  A.  in  Feb- 
ruary 1802  mortgaged  in  fee  to  E.  to 
secure  the  payment  of  825/.  in  Octo- 
ber 1802.  In  1810,  £.  conveyed  in 
fee  to  F.  In  1829  the  heir  of  F. 
brought  ejectment  against  A.  themort. 
gagor,  who  had  remained  in  possession 
since  the  mortgage  of  1802,  and  re- 
covered. Nothing  was  shewn  to  have 
been  actually  done  by  either  of  the 
parties  claiming  through  A.  to  disturb 
C.'s  possession  under  the  old  division 
line.  But  heldf  that  the  Statute  of 
Limitations  had  commenced  to  run 
against  A.  from  the  time  of  B.'s  pos- 
session of  the  land  under  the  old  di. 
vision  line ;  that  neither  the  mortgage 
given  by  A.  nor  the  ejectment  brought 
against  him,  had  a:ny  effect  upon  the 
statute,  and  therefore  C.'s  title,  (the 
defendant  in  this  suit),  under  the  pos- 
session of  B.,  must  prevail.  Doe  dem, 
Dunlop  V.  ServoSy  v.  U.  C.  R.  285. 

Actual  exclusive  occupation  of  land 
necessary J\ — 21.  To  enable  the  Sta- 
tute of  Limitations  to  operate  in  bar  of 
the  true  title  to  land,  there  must  be  an 
actual  occupation,  to  the  exclusion  of 
the  real  owner.  Where,  therefore,  a 
party  having  permission  given  him  to 
occupy  the  west  half  of  the  lot,  did 
confine  himself,  so  far  as  residence  and 
cultivation  went,  to  that  half,  and  only 


committed  depredations  on  the  other 
half— it  was  held,  that  he  could  not  be 
considered  as  having  exclusive  posses- 
sion of  both  halves.  Doe  dem,  Mc- 
Donell  V.  Rattray ,  vii.  U.  C.  R.  321. 

Adverse  possession  of  a  certain  en- 
dosed  piece  does  not  extend  beyond  the 
limits  of  s^ich  enclosure.'] — ^22.  Where 
A.  and  B.  were  proprietors  of  adjoin- 
ing lots,  and  B.  had  encroached  for 
more  than  twenty  years  on  part  of  A.'s 
land  which  was  cleared,  and  B.'s  fence 
which  enclosed  the  encroached  land 
would,  if  protracted,  also  have  enclosed 
a  portion  of  A.'s  wood -land,  which  had 
never  been  fenced :  Held^  that  B.'s 
adverse  possession  of  the  fenced  land 
could  not  be  extended  to  the  wood- 
land which  his  fence,  if  protracted, 
would  have  enclosed.  Doe  dem.  HiU 
V.  Gunder,  i.  U.  C.  R.  3. 

fSee  alto  case  26,  infra.] 

Conveyance  by  a  lunaticr— Undis- 
turbed possession  by  bargainee^  till 
statute  confirmed  Jus  title.] — ^23.  In 
1822,  A.,  a  maniac,  conveyed  land  to 
B.,  who  then  entered  into  possession* 

A.  died  in  1826. — C,  his  eldest  son 
and  heir,  became  of  age  in  1829. — 
He  died  in  1829,  and  his  brother  and 
heir,  D.«  (the  lessor  of  the  plaintifif), 
became  of  age  in  1831,  and  brought 
his  ejectment  against  B.,  on  the  ground 
that  his  father  was  non  compos  at  the 
time  of  his  executing  the  deed  in  1822. 
D.  brought  his  action  more  than  ten 
years  afler  the  lunatic  died,  and  afler 
he  himself  came  of  age,  and  more  than 
five  years  after  our  statute  4  Wm.  IV. 
ch.  1 :  Held,thKi  D.,  under  these  facts, 
was  barred  from  recovery  by  the  Sta- 
tute of  Limitations ;  and  held  also,  that 

B.  could  not  be  considered  in  posses- 
sion as  the  servant  or  bailiff  of  the  lu- 
natic. Doe  dem.  Silverthomv.  Teal^ 
vii.  U.  C.  R.  370. 

Tenancy  at  vnll — When  statute 
commenced  to  run  before  the  passing 
of  4  Wm.  IV.  ch.  1.]— 24.  A.,  in 
1817,  makes  an  agreement  with  B.  to 
purchase  land,  and  is  let  into  posse*- 
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■ion. — B.  dies  before  the  passing  oCthe 
provincial  act  4  Win.  [V.  ch.  1. — C, 
the  Bon  of  A.,  makes  a  bargain  with 
D.,the  husband  of  the  lessor  of  the 
plaintiff,  to  whom  B.  had  devised  the 
land,  and  fails  in  his  pByments,  upon 
which  an  action  of  ejeclmeniis  brought 
to  dispossess  him,  and  is  discontinued 
at  his  request  in  1S34  ;  after  this,  the 
lessor  of  the  plaintiff  brings  her  action 
of  ejectment :  Heid,  upon  these  facta, 
that  A.  became  a  tenant  at  will  to  B. 
in  1817,  that  upon  B.*8  death  his  ten- 
ancy at  will  detennined ;  that  that  re- 
lation being  at  an  end  before  the  nvli 
Wm.  IV.  ch.  1  was  passed,  the  time 
which  elapsed  under  such  circumstan- 
ces was  not  to  be  taken  into  account 
as  a  part  of  the  twenty  years  neces- 
sary to  make  a  title  by  possession ; 
that  the  ejectment  brought  in  1834, 
while  it  determined  the  tenancy  at 
will,  gave  no  new  starting  point,  and 
had  no  retrospective  operation ;  that 
the  lessor  of  the  plaintiff,  by  her  con- 
senting to  the  defendant's  remaining  on 
the  land,  after  the  interview  of  1834, 
revived  the  tenancy  at  will,  and  that 
as  twenty  years  had  not  elapsed  since 
that  period,  (he  lessor  of  the  plaintiff 
was  entitled  to  recover.  Doe  dent. 
Kingsbury  v.  Stetoart,  v.  U.  C.  R. 
lOS. 

TSoettty  years^  acquiescence  in  an 
erroneous  boundary^ — 25.  Twenty 
years'  posaesu  on,  according  lo  a  certain 
boundary  line,  will  bar  an  ejectment 
brought  to  disturb  such  boundary,  un- 
less a  new  survey  can  be  made  strictly 
in  accordance  with  the  provisions  of 
59  Geo.  III.  ch.  14.  Doedem.M(^- 
gan  V.  Simpstm,  Trin.  Term,  1  &  2 
Vic 

A  division  fence  dispossesses  the 
owner  only  of  the  land  actually  en- 
closed.']—26.  WhereA.  had  improved 
on  the  front  of  his  lot,  and  laid  a  divi- 
sion fence  between  himself  and  his 
neighbor,  so  far  as  his  improvements 
extended,  which  fence  was  found, 
upon  a  correct  inrvej,  to  endow  part 
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ofthe  adjacent  lot:  fiiiU,  that  tbongh 
the  Statute  of  Limitations  rqightbtrihe 
ownerofthe  adjacent  lot  from  regaioing 
possession  of  the  portion  of  bis  lot 
which  he  had  suffered  bis  neighbor  M 
enclose  for  more  than  twenty  yeirt, 
yet  thst  would  not  affect  the  right  cf 
the  latter  to  any  other  portion  c^  hit 
land  not  actually  enclosed,  asheconid 


,tb^-  1 


!■': 


i  lot 


which  i\i<:  ([riUM'inislL^iice,  if  prolratt- 
ed,  woulil  embrace.  Doedem.Bixk- 
.  X/ditin^a/c,  V.  U.  C.  R.  518. 
iorir.iisr  mtisjied  after  lumty 
yean'  /■nyfrssion  stibsftpient  to  de- 
fault \—-21.  When  the  mortgagor  ii 
issc-sipn,a  mortgagee  may  be  pre- 
sumed satisfied  when  twenty  yean 
have  e!ri|isiil  from  the  lime  of  the  pay- 
ment of  i)iR  mortgage  money.  Jte 
dem.  McGregor  v.  Hairke,  Eistrr 
Term,  7  Wm.  IV. 

Possession  of  mortgagor  under  21 
Jac.  I.]— 28.  Under  the  dd  Statute  of 
Limitations,  21  Jac.  I.,  the  possessioB 
of  the  mortgagor,  when  not  adverse, 
would  not  bar  ibe  mortgagee.  Doe 
dem.  Dunlop  v.  McNab,  v.  U.  C.  B. 
289. 

Conveyance  in  fee  by  mortgagn 
when  mortgagor  in  possession.] — 29. 
The  mortgagor  being  in  possession  ai 

I  time  of  a  conveyance  in  fee  by  the 

irtgagee,  is  no  objection  to  the  con- 
veyance— the  doctrine  of  disseisin  not 
applying  as  between  the  mortgagor  and 
lortgagee.    lb. 

If  entry  be  not  made  on  default, 
mortgage  will  be  presumed  satisfied.] 
— 30,  When  interest  on  a  mortgage 
not  been  paid,  and  the  mortgagee 
never  entered,  it  will  be  presumed 
that  the  money  has  been  paid  at  tlie 
day,  and  consequently,  thai  the  mort- 
gagee has  no  subusting  title.     R- 

Jf  entry  be  not  made  within  twenty 
yean,  nor  interest  paid,  title  in  mort- 
gagor.]— 31.  Where  a  mortgagee  hts 
neither  taken  posaessioii  of  the  land 
mortgaged,  alter  default,  nor  received 
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interest  upon  the  mortgage  money  with, 
in  twenty  years,  the  title  is  in  the 
jnortgagor,  and  the  mortgagee,  if  suing 
in  ejectment  a  third  party  in  posses- 
sion, may  be  non-suited.  Doe  dent, 
McLean  et  al.  v.  Fish  et  al,^  v.  U. 

Disseisin  of  mortgagee  by  mortgor 
g(w*s  possession.'^  —  32.  Neither  the 
mortgagee  nor  his  assignee  can  be  dis- 
seised by  the  mortgagor  continuing  in 
possession.  Doe  dem,  Carey  et  al.  v. 
Cumberland,  vii.  U.  C.  R.  494. 

Disseisin  of  mortgagee  by  the  pos- 
session of  mortgagor's  Iieir.']  —  33. 
Where  the  heir  and  the  widow  of  the 
mortgagor  remained  in  possession  for 
more  than  twenty  years  after  the  death 
of  the  ancestor,  but  had  frequently  re- 
cognized the  title  of  the  mortgagee: 
Held,  not  to  be  a  disseisin.  Doe  dem. 
Dunlap  V.  M^Dougal,  Tay.  U.  C.  R. 
640. 

m.  Effect  on  Right  to  Personal 

ACTI0N8,ANDH0WTHE  STATUTE 
MAT  BE  ATOIDED. 

See  Contract,  2. 

When  the  statute  begins  to  run  on 
a  note  payable  to  bearer  J] — 1.  The 
right  of  action  on  a  note  payable  to  A. 
or  bearer,  does  not  accrue  to  a  third 
person  as  bearer  till  an  actual  delivery 
to  him;  and  when  C,  being  in  the 
United  States,  purchased  a  note  paya- 
ble to  bearer,  and  on  his  coming  into 
this  province  got  possession  of  it,  and 
brought  an  action  upon  it,  to  which  the 
defendant  pleaded  ''actio  non  accrevit 
infra  sex  annos,"  and  the  plaintiff  re- 
plied, he  was  in  foreign  parts  when  the 
cause  of  action  accrued :  Held,  that 
the  facts  did  not  warrant  a  verdict  upon 
this  iasue  for  the  plaintiff,  as  the  cause 
of  action  accrued  to  him  when  he  re- 
ceived the  note,  which  was  within  six 
years  and  within  this  province,  and 
not  when  he  made  the  purchase  in  the 
United  States.  Shaw  v.  Matthison, 
m.  O.  S.  74. 


Case  for  fraudulent  misrepresentor 
tion  —  When  statute  begins  to  r««.] 
— 2.  In  case  for  fraudulent  misrepre- 
sentation, the  Statute  of  Limitations 
begins  to  run  from  the  time  of  the  mis- 
representation, not  from  the  time  of  its 
discovery.  Dixon  v.  Jarvis,  Mich. 
Term,  2  Vic. 

Exception  in  Jac,  I.,  extends  to  ac^ 
tions  of  account  only  J] — 3.  The  ex- 
ception in  the  Statute  of  Limitations 
extends  to  actions  of  account,  not  to 
actions  of  assumpsit  on  open  accounts. 
Russell  et  al,  v.  Robertson,  i.  U.  C.  R. 
235. 

Evidence  necessary,  generally,  to 
take  a  case  out  of  the  statute  J^-~4,  To 
take  a  case  out  of  the  Statute  of  Limi- 
tations, slight  evidence  is  sufficient,  but 
the  recognition  of  liability  must  be  un- 
equivocal, or  the  promise  must  be  un- 
conditional,  or  the  condition  perform- 
ed. Carpenter  v,  Vanderlip,  £a8ter 
Term,  3  Vic. 

Acknotdedgmcnt  by  an  executor,"}-^ 
5.  An  admission  by  an  executor  that 
a  promissory  note,  barred  by  the  Sta- 
tute of  Limitations,  coupled  with  a 
statement  that  it  could  not  be  paid  for 
want  of  assets,  and  that  if  there  were 
assets  it  should  be  paid,  is  a  conditional 
promise  merely,  and  not  sufficient  to 
take  the  case  out  of  the  statute.  Lamp^ 
man  et  al.  v.  Davis  et  al,,  i.  U.  C. 
R.  179. 

6.  An  admission  by  an  executor  of 
a  debt  due  by  his  testator  is  not  suffi- 
cient to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  in  an  action  against 
the  executor  without  an  express  pro- 
mise on  his  part  to  pay  the  debt  ad- 
mitted ;  but  an  account  stated  by  an 
executor  of  a  debt  due  by  his  testator, 
which  had  never  before  such  account, 
ing  been  ascertained  or  determined,  is 
sufficient  to  charge  the  executor  as  a 
substantive  debt,  without  any  promise 
to  pay.  Waikir%s  v.  WaMum^  ii. 
U.  C.  R.  291. 

Efficiency  of  admission  by  party 
indebted,  when  presented  with  the 
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account.] — 7.  A  stBtementof  a  party 
upon  being  presented  with  an  account 
and  payment  demanded,  "  that  he  was 
aatiBlied  the  amount  had  been  paid  to 
the  plaintiff 'n  agent,  that  the  agent  had 
been  in  the  habit  or  having  large  tran- 
aactionH  with  him,  and  n-aa  more  fre- 
quently in  debt  than  otherwise,  but  that 
he  could  notaee  how  the  matter  stood, 
as  he  had  rot  hia  hooks  to  refer 
Held,  not  to  be  auflicienl  to  take  the 
case  out  of  the  Statute  of  LimiUIiona. 
McCormack  v.  Berczy,  i.  U.  C.  R. 
368. 

8.  A  statement  by  a  defendant  "  that 
he  did  not  think  he  owed  the  money, 
and  (hat  if  be  did  the  Statute  of  Lii  * 
tationn  would  prevent  the  recovery, 
but  that  he  would  give  the  plaintiff 
fifty  dollars  rather  than  have  any 
trouble  about  it,"  is  not  sufficient  to 
take  the  case  out  ot  the  Statute  of  Li- 
mitations. Spalding  v.  Parker,  iii. 
U.  C.  R.  66. 

What  is  an  opm  account.'] — 9. 
Quart:  When  can  an  account  be 
considered  an  open  unsettled  account, 
BO  as  to  defeat  the  operation  of  the 
Statute  of  Limitations,  by  the  latter 
items  in  the  accDunldrawing  the  others 
with  them  1  Hamilton  v.  Matthews, 
V.  U.  C.  R.  148. 

When  the  principle  of  later  Hems 
draunng  others  teith  them,  is  not  ap- 
plicaile.}— 10.  The  principle  that  the 
later  items  of  an  account  draw  the 
others  al\er  them,  and  thus  save  all 
from  the  Statute  of  Limitations,  does 
not  apply  when  quarterly  payments, 
(e.  g.  for  rent  or  tuition),  as  for  a  late 
specific  independent  quarter  due  at  the 
time  of  payment,  unmi:ied  with  items 
for  any  earlier  quarter  ;  the  presump- 
tion in  such  a  case  is,  unless  the  ron- 
trary  be  shewn  to  be  the  fact,  that  the 
eariier  quarters  have  been  all  paid 
and  satisfied.  King's  College  v.  Mc- 
Dougall,v.  U.  C.  R.  315. 

Sufficiency  of  admission.'}  —  11. 
Bidd,  that  a  conversation  in  which  the 
d^bndant  admitted  « that  the  plaintiff 
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bad  a  judgment  against  him,  that  he 
(the  defendant)  had  no  means  of  pay- 
ing it,  but  that  if  they  would  be  rea<oii- 
able  be  thought  his  friend  could  aseisl 
him,  adding,  that  he  was  enliileii  lo 
some  credits,  wbich  the  plaintitl  had 
not  allowed  him,  and  that  if  they  would 
accept  land,  be  thought  he  could  man- 
age TO  pay  them  1000/.  in  that  way," 
coupled  with  a  letter,  in  which  the  de- 
fendant propoaed  to  tl:.-  [.Iniuiiirs  lo 
make  over  to  them  for  lijnr  claJms 
against  him  about  600  :n:i^--  oi  laiid, 
was  sufficient  admisxion  of  n  debt  of 
1000/.  under  the  acc(>iiiii  ^iHtcd,  to 
take  the  case  out  of  ilio  Sialuie  of 
Limitations.  Russell  et  rd.  v.  Cruder, 
V.  U.  C.  R.  484.. 

Note — Promise  to  pay  by  one  joint 
and  several  maker.] — 12.  A  promise 
to  pay  hy  one  of  several  joint  and  seve- 
ral makers  of  a  note,  will  take  tiie  cate 
out  of  the  Statute  of  Limitations.  Sif- 
ton  V.  McCabe  et  al.,  vi.  U.  C.  B. 
394. 

[So  will  the  payment  of  Interest  by  onr  of 
two  maken  — Oumiui  t.  DiiMntm,  v.  H. 
&  W.  494.] 

Sufficiency  of  admission,'] — 13. 
Held,  that  the  following  admis^ons  of 
the  defendant, "  The  notes  are  genuine ; 
that  is,  I  made  them  ;  but  I  am  under 
the  impression  that  they  were  paid 
through  Meaara.  A.andB.,and  I  don't 
think  I  am  called  upon  to  have  any 
further  conversation  with  you  about 
tbem,"  were  not  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations. 
GrofUham  v.  PouxU,  vi.  U.  C.  S. 
194. 

Admissions  by  an  attorney  of  mania 
being  received  for  his  client.] — 14. 
The  following  answer  of  an  attorney 
to  his  client,  when  demanding  payment 
of  tbe  monies  tell  lor  collection,  "  that 
the  debt  had  not  been  paid,  and  that 
the  defendant  had  no  properly,  and 
that  he  (the  attorney)  could  not  help 
the  debt  being  unpaid,"  not  contain- 
ing an  e.^press  promise  to  pay,  or  ad- 
miHion  from  wliich  a  promiae  could 
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be  implied :  Held,  not  suflBcient  to  take 
the  case  out  of  the  Statute  of  Limi- 
tationsy  though  it  was  subsequently 
proved  that  at  the  time  of  such  answer 
the  attorney  had  collected  the  chent's 
debts.  Dougall  v.  Cline  {executors 
oj ),  vi.  U-  C.  R.  546. 

[The  proviacial  statute  13  &  14  Vic.  ch. 
61 ,  Mc.  1 ,  enacts,  among  other  things,  that  in 
all  actions  on  simple  contract  (of  tne  nature 
mentioned  in  the  preamble  of  the  act)  no 
acknowledgment  or  promise  by  words  only 
shall  be  deemed  sufficient  evidence  of  a  new 
and  continuing  contract,  to  take  any  case  out 
of  the  Statute  of  Limitations,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing,  signed  by 
the  party  to  be  chargeable  thereby.] 


IV.  Pleadings  and  Evidenck. 
See  Attorney,  11(3),  11. 

Plea.J^ — 1.  A  plea  of  the  Statute  of 
Limitations  concluding  to  the  country, 
is  bad.  Baldmn  et  al.  v.  M^LeaUy 
i.  U.  C.  R.  222. 

2w  A  plea  of  the  Statute  of  Limita^ 
tions  stating  that  the  causes  of  action, 
"  if  any  such  there  were,  or  still  are," 
did  not  accrue  within  six  years,  is  bad 
on  special  demurrer.  Meyer  v.  Burke, 
Hil.  Term,  6  Vic. 

3.  Where  in  assumpsit  on  a  promise 
to  indemnify,  the  defendant  pleaded 
that  more  than  six  years  had  elapsed 
since  the  promise  accrued,  the  plea 
was  held  bad  on  general  demurrer. 
Ives  V.  Ives,  Trin.  Term,  3  &  4  Vic. 

Replication  to  plea  of,  by  sheriff.'] 
—4.  To  a  plea  of  the  Statute  of  Limi- 
tations in  assumpsit,  a  replication  that 
the  defendant  was  a  sheriff,  and  that 
the  amount  claimed  was  an  overplus 
remaining  in  his  hands  of  money  le- 
vied under  a  fieri  facias,  was  held  bad 
on  general  demurrer,  although  the 
plaintiff  might  have  evaded  the  statute 
had  she  declared  in  case,  setting  out 
the  circumstances  specially.  Rug- 
gles  V.  BeUde,  ii.  0.  S.  370. 

Plea,  that  both  defendant  and  plain- 
tiff resided  in  a  foreign   country 


when  cause  of  action  accrued.'] — 5. 
A  plea  that  the  defendant  and  plamtiff 
were  both  resident  in  a  foreign  country 
when  the  cause  of  action  accrued,  and 
that  by  the  laws  of  that  country  the 
defendant  is  discharged,  because  no 
action  was  brought  there  within  six 
years,  the  defendant  and  plaintiff  hav- 
ing both  resided  there  during  all  that 
time^  was  held  had  on  general  demur- 
rer. Hart  V.  Wilson,  Trin.  Term,  2 
&  3  Vic. 

Replication,  that  the  plaintiff  toas 
beyond  the  seas,  ^.] — 6.  In  a  repli- 
cation to  a  plea  of  the  Statute  of  Limi- 
tations that  the  plaintiff  was  in  parts 
beyond  the  seas  when  the  action  ac- 
crued, a  place  where  the  plaintiff  was 
must  be  alleged,  or  the  replication  will 
be  bad  on  special  demurrer.  Hannay 
V.  Bell,  Mich.  Term,  5  Vic. 

Replication,  that  the  plaintiff  urns 
resident  in  foreign  pa;rts — Rejoinder, 
that  defendant  resided  there  also.] — 7. 
To  a  plea  of  the  Statute  of  Limitations 
in  assumpsit  on  a  promissory  note,  the 
plaintiff  replied  that  at  the  time  the 
cause  of  action  accrued  he  was  resi- 
dent in  Lower  Canada,  and  the  defen- 
dant rejoined  that  he  was  also  resident 
in  Lower  Canada  all  that  time,  the 
rejoinder  was  held  bad  on  demurrer. 
Simpson  v.  Frivat,  ii.  U.  C.  R.  265. 

8.  To  a  plea  of  the  Statute  of  Li. 
nutations  the  plaintiff  replied  absence 
beyond  the  seas ;  to  this  the  defendant 
rejoined,  that  afler  the  making  of  the 
promises  &c.,  and  upwards  of  six 
years  before  the  commencement  of  ' 
this  suit,  viz :  on  &c.,  he,  the  defen- 
dant, was  at  London  in  England,  and 
where  the  plaintiffs  then  resided,  and 
continued  there  for  ten  days,  of  which 
the  plaintiffs  had  notice,  and  that  the 
plaintiffs  did  not  commence  their  ac- 
tion within  six  years  aflter  he  had  re- 
turned to  Upper  Canada.  To  this  the 
plaintiffs  demurred.  Held,  demurrer 
good.    Lane  et  al.  v.  &rnaU,  iv.  U. 
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Averment  of  promise  to  intestate 
not  supported  by  promise  to  the  ad- 
ministrcUor,'} — 9.  In  an  action  by  an 
administrator,  a  replication  of  a  pro- 
mise to  the  intestate,  in  answer  to  a 
plea  of  the  Statute  of  Limitations,  is 
not  supported  by  proof  of  a  promise  to 
the  admmistrator.  WriglU  v.  Mer- 
rianif  Mich*  Term,  5  Vic. 

Replication  that  defendant  resident 
in  foreign  parts ^  &^. — Question  for 
the  juryJ] — 10.  Where  to  a  plea  of 
non-assumpsit  infra  sex  annos,  a  plain- 
tiff replies  the  residence  of  the  defen- 
dant beyond  the  jurisdiction  of  tlie 
court  at  the  time  when  the  action  ac- 
crued, and  the  commencement  of  the 
action  within  six  years  after  the  return ; 
the  Butficiency  of  proof  of  these  facts 
is  a  question  for  the  decision  of  the 
jury,  and  not  a  ground  of  non-suit. 
Johnson  v.  Buchanan,  i.  U.  G.  R. 
171. 

Action  by  husband  and  uife — Re- 
plication of  absence  beyond  the  seas — 
Evidence!] — 11.  Where  in  an  action 
by  husband  and  wife  on  a  contract 
made  with  the  wife  before  marriage 
the  defendant  pleaded  the  Statute  of 
Limitations,  to  which  the  plaintiffs  re- 
plied absence  beyond  the  seas,  and 
that  they  never  had  come  into  this 
province,  upon  which  the  defendant 
took  issue,  and  upon  the  trial  it  was 
proved  that  the  wife  had  never  been 
in  this  province,  and  it  appeared  she 
bad  been  married  in  Scotland — the 
Court  refused  a  non-suit  to  be  entered 
on  leave  reserved,  on  the  ground  that 
it  had  not  been  shewn  that  the  husband 
never  was  in  this  province.  Greiget 
uz.  v.  Bairdy  i.  U.  C.  fi.  472. 

IfnnuUerial  issues.] — 12.  To  a  plea 
of  the  Statute  of  Limitations  the  plain- 
tiff replied  that  when  the  cause  of 
action  accrued  he  was  in  foreign  parts, 
&c.,  and  did  not  return  to  this  pro- 
vince till  the  1st  of  July  1846.  The 
defendant  rejoined  that  the  plaintiff 
did  not,  on  the  day  named,  or  at  any 
time,  return  to  Upper  Canada.    Upon 


this,  the  defendant  proved  that  the 
plaintiff  was  not  at  any  time  in  tbii 
province,  and  asked  to  non-suit  the 
plaintiff:  but  held,  that  the  issue  wu 
immaterial,  and  the  defendant  not  en- 
titled to  a  non-suit.  Crosby  y,  Collins, 
V.  U.  C.  R.  546. 


LIMITS. 
I.  Limits  generally. 
II.  Bond  AMD  Proceedings  THSAiOH 


I.  Lmrrs  generally. 

See  Clerk  of  the  Crown  and 
Pleas,  1,  2. — Ejectment,  VI.  2. 
False  Imprisonment,  1. — Insol- 
vent ETC.,  7. — Sheriff,  I.  7. 

Who  entitled  to.] — 1.  A  prisooer 
in  custody  for  contempt  may  have  the 
benefit  of  the  limits.  Rex  v.  Kidd, 
Hil.  Term,  6  Wm.  IV. 

2.  Debtors  in  custody  on  mesne 
process,  as  well  as  on  final  process, 
may  have  the  benefit  of  the  limits. 
Montgomery  v.  Howlatul,  Easter 
Term,  2  Vic. 

Demand  of  statement  of  efects^ 
Service  of  rule  nisi  for  commitment.] 
— 3.  The  demand  on  a  debtor  on  the 
limits  for  a  statement  of  his  effects,  if 
in  writing,  must  be  signed  by  the  plaio- 
tiff  or  his  attorney,  and  the  rule  nisi 
for  his  commitment  personally  served. 
Meighan  v.  Reynolds,  iv.  O.  S.  19. 

Debtor  tcilling  to  assign  hispro" 
petty  to  all  his  creditors,  but  not  to  one 
in  particular,  committed.]-^.  Where 
a  defendant  in  execution  on  the  limits, 
on  demand  from  the  plaintiff's  attor- 
ney, gave  him  a  schedule  of  debu 
due  to  him,  and  property  belonging  to 
him,  amounting  to  more  than  2000/., 
and  offered  to  assign  the  whole  for  the 
benefit  of  all  his  creditors,  but  refused 
to  give  up  any  part  to  the  plaintiff 
alone,  he  was  ordered  to  be  committed 
to  close  custody  under  4  Wro.  IV.  cb. 
10.  Bruneau  v.  Joyce,  Easter  Temi 
7  Vic. 
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an  attachment  for  non-payment  of 
money,  and  may  be  assigned.  MonU 
gomery  v.  Howland,  Easter  Term,  2 
Vic. 

Bond  toilhifi  8^9  Wm.  and  Mary 
ch,  11 — Suggestion  of  breaches.'] — 5, 
Wh^re  the  condition  of  a  bond  is  set 
out  on  oyer,  and  it  appears  on  the  re- 
cord by  that  means  that  the  bond  is 
within  the  statute  8  &  9  Wm.  and 
Mary  ch.  11,  the  plaintiff  ought  to 
suggest  his  breaches  before  trial,  and 
cannot  take  a  verdict  for  the  penalty  and 
suggest  breaches  aAerwards.  Camp* 
bell  V.  Lemonf  ii.  0.  S.  401. 

Necessary  averments  in  declarer 
tionJ] — 6.  In  a  declaration  on  a  bond 
to  the  limits,  given  by  a  debtor  in  exe* 
cution,  it  is  necessary  to  i^ew  the 
II.  Bond  AND  Proceedings  THERifoN.  judgment,  writ,  and  execution  of  the 
See  Amendment,  III.  1. —  Attoi<^  debtor,  and  the  execution  of  the  bond 


Form  of  order  for  committal  to 
dose  custody.'] — 5.  An  order  for  the 
committal  to  close  custody  of  a  debtor 
upon  the  limits  should  be  directed  to 
the  sheriff,  and  follow  the  form  pre- 
scribed in  the  statute.  Hamilton  v. 
Anderson,  ii.  U.  C.  R.  452. 

Application  to  judge  in  vacation 
to  commit  debtor  SfC. — Appeal.] — 6. 
A  judge,  when  applied  to  in  vacation 
under  the  act  4  Wm.  IV.  ch.  10,  sec. 
4,  for  the  comniitment  of  a  debtor  on 
the  limits  to  close  custody,  disposes  of 
the  case  without  the  power  of  appeal, 
by  declining  to  interfere.  Shaw  et  al. 
V.  Nickerson,  and  Crillespie  et  al.  v. 
Nickersonf  vii.  U.  C.  R.  541. 


NfiY,II(3),  4.— Escape,  22.— New 
Trul,  I.  3.  —  Particulars  of 
Demand,  2. — Sheriff,  IV.  1,  8. 

When  void  under  23  Hen.  VI.  ch. 
9.] — 1.  A  bond  conditioned  that  a 
debtor  shall  confine  himself  to  the 
limits  of  the  gaol  is  void  under  the 
statute  23  Hen.  VI.  ch.  9,  if  at  the 
time  of  its  execution  the  debtor  was 
not  in  custody  nor  on  the  limits.  Camp- 
hell  V.  Lemon,  ii.  0.  S.  401. 

Extent  of  limits  mistaken  by  debt- 
or.]— 2.  Semble:  That  a  bond  to  the 
limits  is  not  broken  where  the  debtor 
has  not  willingly  withdrawn  from  the 
limits,  but  has  been  misled  as  to  their 
extent,  and  gone  beyond  them  without 
any  idea  that  he  was  transgressing. 
Lewis  V.  Grant,  i.  U.  C.  R.  290. 

Bank  filed  up  udth  debtor^ s  con- 
sent— Variance.] — 3.  A  blank  having 
been  left  in  a  bond  to  the  limits,  which 
was  afterwards  filled  up  with  the  con- 
tent of  the  debtor,  although  not  in  his 
presence,  was  held  no  variance  on  the 
plea  of  non  est  factum.  Leonard  v. 
MeriU,  Dra.  Rep.  294. 

On  an  attachment  far  non-pay- 
ment  ef  money — Assignment.] — 4. 
A  bond  to  the  limits  may  be  taken  on 

2  N 


while  he  was  in  custody ;  and  the  re- 
cital of  those  facts  in  the  bond  set  out 
in  the  declaration  will  not  be  suflBcient« 
Leonard  v.  McBride,  iii.  0.  S.  1. 

Averment  of  limits  being  assigned 
by  justices.]-^!.  In  a  declaration  on  a 
bond  to  the  limits,  an  averment  that 
the  justices  in  Quarter  Sessions  assign- 
ed limits  to  the  gaol  is  sufficient,  on 
general  demurrer ;  and  the  bond  is  not 
avoided  altogether  because  part  of  the 
condition  is  contrary  to  the  statute. 
Stebbins  v.  0*Grady  et  al.,  Easter 
Term,  2  Vic. 

[By  the  8tatute10&  11  Yicch.  15, it  isen- 
actetif  "  that  the  gaol  limita,  to  the  respective 
gaols  in  each  district,  shall  henceforth  be  and 
consist  of  the  whole  of  such  district"] 

Variance.] — 8.  Where  in  a  decla- 
ration on  a  bond  to  the  limits  the  con- 
dition set  out  was,  that  the  debtor 
should  not  depart  from  the  hmits,  and 
the  defendant,  on  oyer,  shewed  the 
condition  to  be  that  the  debtor  would 
remain  on  the  limits  until  the  debt  was 
paid,  or  he  should  be  legally  discharged 
from  the  hmits,  and  demurred :  Heldf 
a  fatal  variance.  McCruire  v.  Fringle, 
Mich.  Term,  3  Vic. 

Averment  of  defendant  being  bound 
— Plea,  nil  debet,] — 9.    In  to  acticm 
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on  a  bond  to  the  limita,  it  ■hoiild  be 
■hewn  in  express  termB,  and  not  mere* 
ly  by  implication,  that  the  defendant 
became  bound,  and  where  it  did  not 
expressly  appear  in  the  declaration, 
and  no  profert  ofany  bond  was  made, 
a  plea  of  ■■  nil  debet"  vraa  held  good 
on  demurrer.  DougliaY,  Murduam, 
HU.  Terra,  3  Vic. 

Right  of  action  hj  *imf.] — 10. 
In  an  action  by  a  sberiS'  on  a  limit 
bond  it  is  not  necessary  to  shew  that 
the  sherilT  has  actually  sustained  a  pe- 
cuniary  damage.  Eingsmiil  v.  Gar. 
diner  et  al.,  i.  V.  C.  R.  223. 

AssessTttent  of  damages  after  inter- 
locutory judgment.']— 11.  Tlie  plain- 
tiff must  assess  his  damages  after  inter- 
locutory judgment,in  debt  on  a  bond  to 
the  limita.  Callagher  v.  Strobridge  et 
<i/.,  Dra.  Bep.  167. 

Action  by  sheriff  *t  asngnee — Plea, 
cancellation  or  turretider.'] — 12.  To 
debt  on  a  bond  to  the  limita  by  the 
sheriff's  assignee,  it  is  a  good  plea, 
that  after  breach  and  before  the  aaaign- 
ment  tothe  plaintiff,  the  sheriff  deliver- 
ed up  the  bond  to  the  debtor  to  be 
cancelled  ;  but  it  is  no  answer  that  the 
debtor  was  surrendered  after  breach, 
if  the  bond  were  not  cancelled.  Xe 
Mesurier  v.  Smith,  ii.  0.  S.  179. 


Pleoi  of  voluntary  return,  turren- 
der,  or  recaption,  not  pleat  in  bar.']— 
13.  In  an  action  by  the  assignee  of 
the  sheriff  of  a  t>ond  lo  the  limits,  a 
voluntary  return,  or  s  surrender,  or  a 
recaption  by  the  sheriff  before  action, 
and  before  assignment  of  bwid,  are  no 
pleas  in  bar.  Evam  v.  Shaw,  Dra. 
Hep.  U. 

Action  againtt  bail — Plea  ofdebto>*t 
eacapewiSuna  their  knowledge,  ^.] 
14'.  It  is  no  plea  10  an  action  by  the  as- 
signee of  a  bond  to  the  limit*  against 
the  sureties  that  the  debtor,  before  the 
usignment  of  the  bond,  led  the  limits 
for  an  hour,  without  their  knowledge 
or  consent,  and  afterwards  and  before 
the  commencement  of  the  action  re- 
timed to  the  limitB,  wdstiU  eoMiiUMd|>utim(^tWMrai*(nL]r~3.  BM, 


iMtooa  iVFwm  vry 

thereon.    MeBfakonr.Mtatenetti., 
Mich.  Term,  7  Vic. 

Admisnon  of  dAtor  to  tharge  tun- 
ties.'] — 19.  An  admission  by  I  debUii 
on  the  limits  that  he  had  gone  beyond 
them,  is  not  admissible  to  charge  hit 
sureties.  Freeland  v.  Jones,  Micb. 
Term,  3  Vic 


UQUIDATED  DAMAGES. 

See  PCHALTT. 


LOCATEE  OF  THE  CROWN. 

See    C^st  (AcTUK  ov  thx),  3.— 

Ejbctmbht,  1. 6, 


LODGING. 
See  Akrsbt  or  JuDGiuitT,  10. 


LONDON  BOARD  OF  POUCE. 
See  LoifDOir  (Town  or). 

LONDON  (TOWN  OF). 

See B[LLu rd  Ta bles,  2.— 0r-I-4*», 

^.— Pleadikc,  II.  20. 

Pt/'/aui  restricting  the  tale  offneaL] 
— 1.  The  Corporation  of  the  Town  (rf 
LonJon  has  the  power  lo  make  a  by- 
law, prohibiting  the  sole  of  botcben' 
meal  within  certain  hours,  except  «t 
the  public  market.  Peters  v.  Tu 
Frtsident  and  Board  of  Police  of 
London,  ii.  U.  C.  B.  M3. 

Potoer  to  establish  a  market  and 
feet.']— 2.  Qtuere:  Does  die 
3  Vic.  ch.  31,  g;ive  the  Boartl  of 
Police  of  London  power  to  estaUiib 
and  regulate  a  market  and  appoint  fees 
to  be  taken  thereat  1  The  Board  4 
Police  of  London  v.  Talbot,  iti.  U.  C. 
R.  311. 

Corporatmn  mUejudget  of  At  qm/di- 


MJLCADAMUESD  BO  AD  OOMMIB8IONKR8. 


MAGISTRATES. 
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that  under  the  statute  10  &  11  Vic.  ch. 
48,  the  Corporation  of  the  Tov^n  of 
London  are  the  sole  judges  of  the  re- 
turn and  qualifications  of  candidates 
for  seats  in  the  Common  Council,  and 
that  their  decision  is  final.  Balkwdl 
Jbire,v.  U.  C.  R.  624. 


LORD'S  DAY. 
See  Sunday. 


LOST  BILLS  OF  EXCHANGE. 
See  Bills  of  Exchange  £tc*i  V.  6. 

ETIDSNCt,  n.  13. 


LOTTERY.    • 
See  Gaming^  6, 7. 

LOWER  CANADA. 

See  Bills  of  Exchange  etc.|  IIL 
13, 14. — ^Capias  ad  Satisfacien- 
dum, 1. — Foreign  Judgment,  10, 
12. — ^Foreign  Law,  3. — ^Lieel  and 
Slander,  1.  6. 

Examinaiion  of  married  tcomenJl 
— A  circuit  judge  in  Lower  Cana- 
da, under  the  act  7  Vic.  ch.  18,  sec. 
16,  has  the  power  of  examining  mar- 
ried women  rei^pectiag  their. consent 
to  convey  their  estate.  Doe  dem. 
Park  et  al.  v.  Hendenon^  vii.  U.  C. 
R.182. 


LUNATIC. 
See  LimrATiDNS  (Statute  of),  11.23. 


MACADAMIZED   ROAD   COM- 
MISSIONERS. 

See  MmuAND  Diistrict  Tubnpiks 

Tburt. 


MAGISTRATES. 

See  Arrest,  IV.  10. — False  Im- 
prisonment, 7. — Flour. — Gaol- 
er, 2,  3,  4.---General  issue,  4, 5. 
Indemnity  Bond,  11. — Informa- 
tion, 2. — Mandamus,  18. — New 
Tri4l,III.  1. — ^Notice  op  Action, 
passim.  —  Quarter  Sessions.-— 
Trespass,  1. 6;  11.26. — Warrant. 

Not  liable  to  trespass  for  cbmmit* 
ting  on  charge  of  felony!] — 1.  Where 
magistrates  commit  a  person  upon  a 
general  charge  of  felony  given  upon 
oath  they  will  not  be  liable  to  an  ac- 
tion of  trespass,  although  the  facts 
sworn  to  in  order  to  substantiate  that 
charge  may  not  in  point  of  law  sup- 
port it.  Gardner  v.  Bunvell  et  al., 
Tay.  U.  C.  R.  247. 

Requisites  of  commitments  for  con- 
tempt,"] — 2.  A  justice  may  commit 
for  contempt  while  in  the  execution  of 
his  office  out  of  sessions,  but  the  com- 
mitment must  be  by  a  warrant  in  writ- 
ing, and  for  a  specified  period.  Jones 
V.  Crlasfordf  Mich.  Term,  2  Vic. 

3.  A  commitment  by  a  magistrate 
for  contempt,  if  there  be  no  recorded 
conviction,  should  shew  that  the  party 
was  convicted  of  contempt;  stating 
that  he  was  charged  with  contempt  is 
insufficient.  McKemie  et  al,  t.  Meto^ 
bum,  Easter  Term,  7  Vic. 

Commitment  for  contempt — As  to 
appeal  on  the  facts.] — 4.  While  a 
power  resides  in  any  court  or  judge  to 
commit  for  contempt,  it  is  in  the  pow- 
er or  privilege  of  such  court  or  judge 
to  determine  on  the  facts,  and  it  does 
not  belong  to  any  higher  tribunal  to 
examine  into  the  truth  of  the  case. 
Clarke  etal.^  In  re,  vii.  U.  C.  R.  223. 

Order  for  commitment  not  in  torit* 
ing.] — 5.  Where  a  person  was  brought 
before  a  magistrate  on  a  charge  of  a 
threatened  assault,  and  was  ordered  by 
the  magistrate  to  find  sureties  to  keep 
the  peace,  which  npt  being  immediately 
able  to  d0|  he  remained  in  the  custody 
of  a  polioe  canMaUs  for  thne  boiu% 
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during  which  time  the  magiBtrete  fre- 
quently visited  him  to  aBcertaiu  ifhe  had 
found  bail,  and  at  night,  not  having  found 
bail,  he  was  taken  to  gaol,  where  he 
remained  until  the  following  morning 
when  he  was  discharged  on  bail  being 
procured:  Held,  that  the  order  for 
commitment  was  good  without  being 
in  writing,  and  that  the  magistrate  was 
therefore  not  liable  to  trespass.  Znfnr 
den  V,  King  J  Mich.  Term,  7  Vic. 

Commitment  for  malicious  injury 
to  property.']— 6.  Quare:  Would  a 
complaint  against  A.  that  he  **  was 
seen  in  the  act  of  destroying  or  injur- 
ing private  property,"  without  alleging 
that  the  property  belonged  to  another 
person,  or  that  the  act  was  wilfully  or 
maliciously  done,  authorize  k  warrant 
as  for  a  malicious  injury  to  property 
under  4  &  5  Vic.  ch.  26  ?  Powell  v. 
Williamsonf  i.  U.  G.  R.  154i. 

Verbal  order  to  arrest  after  depar- 
ture of  prisoner  from  Court.'} — 1. 
When  a  magistrate  allows  a  prisoner 
to  depart  without  examining  into  the 
chai^gea  against  him,  with  a  direction 
to  appear  next  morning  at  the  police 
office,  and  in  the  meantime,  on  the 
ground  that  he  was  assaulted  by  the 
prisoner  when  in  custody  before  him, 
gives  a  verbal  order  to  a  constable  to 
apprehend  him  and  take  him  to  the 
station  house  or  gaol,  such  imprison, 
ment  is  illegal,  and  the  magistrate  can- 
not justify  the  arrest.    16, 

One  justice  may  take  hail.'] — 8. 
Although  a  statute  may  require  the 
preaenee  of  three  justices  to  convict 
of  an  offence,  yet  one  has  power  to 
bail  the  offender.  King  v.  Orr^  Easter 
Term,  2  Vic 

Jtiirisdictwn  in  cases  of  master  and 
servant.'] — 9.  Semble:  The  statute  5 
Eliz.  ch.4,  is  not  in  force  in  Upper 
Canada,  but  the  statute  20  Geo.  II. 
eh.  19  is  in  force ;  and  under  the  third 
and  fourth  clauses  of  the  latter  statute, 
jurisdiction  is  given  to  ttoo  or  more 
justices,  and  cannot  be  exercised  by 
one,  and  tiie  party  cannot  be  arrested 


on  the  complaint — ^he  must  be  sum* 
moned.  Shea  v.  Choat,  ii.  U.  C.  S. 
211. 

Form  of  action  against.]  — 10. 
Cattle  supposed  to  have  been  stolen  are 
taken  by  A.,  a  constable,  to  B.  an  inn- 
keeper, to  feed  and  take  care  of. 
AAer  some  time  B.,  wishing  to  be  paid 
for  his  keep  of  the  cattle,  applies  to  C, 
a  magistrate,  who  had  nothing  to  do 
with  the  original  caption,  for  directions. 
C.  tells  him  to  sell  the  cattle  and  satisfy 
his  claim. — This  B.  does. — D.,  the 
owner  of  the  cattle,  sues  C,  the  ma* 
gistrate  in  trespass:  Held,  that  as 
against  the  magistrate,  trover,  and  not 
trespass,  should  have  been  the  form  of 
action.  Semble:  that  under  these 
circumstances  he  would  not  be  liable 
to  the  owner  of  the  cattle  in  trespass. 
Marsh  v.  Baultan,  iv.  U.  C.  £.  3^. 

Jurisdiction  in  repressing  election 
riots.] — 11.  Under  the  statute  for  re- 
pressing riots  at  elections,  no  power  is 
given  to  magistrates  to  convict  summa- 
rily— ^the  offenders  must  be  tried  by  a 
jury.  Fergusson  v.  Adams  et  al.,  v. 
U.  C.  R-  194. 

Warrant  under  Summary  Punish- 
ment Act.] — 12.  Under  the  Summa* 
ry  Punishment  Act  magistrates  cannot 
issue  their  warrant  to  imprison  abso- 
lutely for  so  many  days,  only  to  im- 
prison for  so  many  days  unless  the  Ene 
and  costs  be  sooner  paid.    lb. 

Conviction,  how  far  a  protection.] 
— 13.  A  conviction  made  by  a  magis- 
trate ,so  long  as  it  has  not  been  set  aside, 
protects  him  against  an  action  of  tres- 
pass. Gates  V.  Devenish,  vi.  U.  C. 
R.  260. 


MAINTENANCE  (STATUTE  OF), 

SEC.  2. 

See  Crown  Grant,  3. — Penal  Ac* 

TION,  2. 

32  Sen.  VIII.  d^.  9,  in  force  Jiere.] 
— 1.  The  statute  32  Hen.  VlII.  ch.  9, 
luying  disputed  titleai  is  in  force 
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in  Upper  Canada.    Beadey  qui  tarn 
V.  CahUly  ii.  U.  C.  R.  320. 

Trcmsfer  of  estate  by  disseisee  while 
Hsuisor  in  possession!] — 2.  A  person 
disseised  of  land  by  another  who  is  in 
possession,  claiming  the  estate  in  oppo- 
ation  to  him,  cannot  while  he  is  so 
dispossessed  transfer  the  estate  by 
grant,  or  by  bargain  and  sale.  Doe 
dem.  Dunn  v.  McLean,  u  U.  G.  K. 
151. 

3.  A  deed  made  by  a  person  out  of 
possession  of  the  land  conveyed,  where 
there  are  persons  in  possession  claim- 
ing the  fee  of  the  land,  is  void^  and 
passes  no  estate  to  the  vendee.  Doe 
dem.  McMillan  v.  Brock,  ii.  U.  G. 

B.  270. 

Person  possessed  not  setting  up.  a 
conflicting  titleJ] — 4.  The  true  owner 
of  an  estate  is  not  liable  to  the  penalty 
under  the  statute  32  Hen.  VIII.  for 
selling  a  disputed  title  when  the  per- 
son in  possession  of  the  land  is  in 
pri\nty  with  him,  either  as  an  over- 
bading tenant,  or  a  person  let  in  on 
contract  to  purchase  from  him,  and 
not  setting  up  any  conflicting  title. 
Benns  qui  tarn  v.  Eddie,  ii.  U.  C.  R. 
286. 

[Also  case  14,  infra.] 

Applicable  to  terms  for  years."} — 5. 
Semble:  That  the  Statute  of  Mainte- 
aance  applies  io  this  province  as  well 
to  terms  for  years,  as  to  estates  in  fee. 
Doe  dem,  Clark  v.  Mclnnis,  yu  U. 

C.  R.  28. 

Conveyance  by  heir-at-law  out  of 
possession^] — 6.  A.  dies  in  1830 ;  afler 
bis  death  D.,  his  wife,  remains  in  the 
exclusive  possession  of  the  land  until 
ber  second  marriage  with  the  defen- 
dant, and  iTince  then,  they  both  contin- 
ue in  actual  possession,  the  wife  claim- 
ing to  have  a  life  estate  under  A.'s 
will. — C.,  the  eldest  son  of  the  testa- 
tor A.  and  B.  his  wife,  while  out  of 
possession,  assumes  to  convey  the  land 
and  all  his  interest  in  it,  as  heir-at-law, 
to  the  lessor  of  the  plaintiff:  Held, 
ihat  C.'s  rifled  to  ihe  lessor  of  the 


plaintiff  was  void,  both  at  common 
law  and  under  the  Statute  of  Mainte* 
nance.     lb. 

Buying  an  equity  of  redemption^ 
— 7.  Buying  an  equity  of  redemption 
in  a  mortgaged  property,  of  which  the 
person  selling  has  been  out  of  posses- 
sion for  many  years,  is  not  buying  a 
disputed  title  within  32  Hen.  VIII. 
McKcnzie  qui  tarn  v.  Miller,  Mich. 
Term,  6  Vic. 

Priority  in  registry  of  deeds.] — 8. 
Sernble:  In  registering  titles  a  con- 
veyance by  deed  registered  after  a  prior 
conveyance  by  deed  not  registered,  is 
not  a  purchase  of  a  pretended  title 
within  32  Hen.  VIII.  Major  qui  tarn 
V.  Reynolds,  Hil.  Term,  6  Vic. 

Deed  by  party  out  of  possession.] — 
9.  A  deed  of  bargain  and  8ale  made 
by  a  party  oiit  of  possession,  while 
another  person  is  in  actual  possession 
claiming  the  fee,  is  void,  both  at  com- 
mon Jaw,  and  under  the  statute  32 
Hen.  VIII.  ch.  9.  Doe  dem,.  Moffat 
V.  Scratch  et  at,,  v.  U.  G.  R.  351, and 
Doe  dem.  Simpson  et  al.  y.  Mollay  et 
al.,  vi.  U.  G.  R.  302. 

Verbal  bargains.] — 10.  A  mere 
verbal  baigain  for  the  sale  of  land  will 
not  subject  a  person  to  the  penalty  of 
the  statute  32  Hen.  VIII.  ch.  9,  for 
buying  a  pretended  title.  Aubrey  qui 
tarn  V.  Smith,  vii.  U.  G.  R.  213. 

Conviction  by  party'*s  own  admis^' 
sum.] — 11.  A  person  cannot  be  con- 
victed under  the  statute  of  Hen.  VIII. 
merely  on  his  own  admission  that  he 
has  taken  a  deed  from  a  party  out  of 
possession  —  some  evidence  aliunde 
must  be  adduced  of  the  existence  of 
such  a  deed.    lb. 

Deed  by  a  party  out  of  possession.] 
-*-12.  Where  at  the  time  a  deed  of  bar- 
gain and  sale  is  made  to  A.,  B.  is 
openly  in  actual  possession  of  the  land, 
using  it  as  his  ows^  nothing  passes  un- 
der the  deed  to  A.  Doe  dem.  Bonter 
y^  SoM^e,  V.  V.  C.  B.  223. 
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Conveyance  of  land  uJale  boundary 
line  in  dispute.^  —  13.  Held,  t' 
while  two  persons  are  in  dilferei 
about  their  boundary,  and  ihew  by 
tbeir  conduct  thai  they  are  uncertain 
mbout  the  true  hne,  but  agree  with 
each  other  to  have  it  aHcertained, 
and  to  hold  accordingly,  either  party 
may  make  a  conveyance  to  a  third 
penon,  which  will  enable  the  alienee 
(o  hold  according  to  the  true  boundary, 
though  at  the  time  of  the  conveyance 
there  might  be  some  of  his  lund  in  pos- 
session of  the  other,  inconsequence  of 
the  line  between  them  having  been 
mistaken.  (Maceulay,  J.,  dubitante). 
Doe  dent.  Beckett  v.  Nightingale,  v. 
U.  C.  R.  518. 

Possession  not  adverse.^ — 11.  Where 
A.,  In  posAesaion.aMerls  a  claim  under 
and  not  by  title  independent  of  B., 
who  makes  a  ronveyanbe  to  C. — B.'s 
deed  cannot  be  said  to  be  bad,  as  made 
while  A.  wan  in  adverse  posseaeion. 
■  Doe  dent.  McEenzie  et  al.  v.  Fair- 
WMiM.vii.  U.  C.  R.  411. 

Deed  bykeir,Khen  party  in  poues- 
tioKclaiming  adversely.^ — 1 5.  Where 
there  is  an  adveme  powession  of  land, 
an  heir-at-law,  whohaanevereniered, 
cannot  make  conveyance  so  as  to  en- 
able his  vendee  to  recover,  in  eject- 
ment. Doe  dem.  Dixon  v.  Grant  et 
(i^.,iii.  0.  S.  511. 

16.  A  deed  made  by  an  beir-at-law 
while  a  third  partj'  is  in  posseasion, 
clairoing  adversely,  is  void.  Theheir- 
at-law  must  gain  the  possession  before 
he  can  convey.  Doe  dem.  Peterson 
V.  Cronk.  V.  U.  C.  R.  135. 

Facts  to  be  sheton  In/ vendor  seeking 
benefit  of  the  exertion  in  the  ac(.] — 
17.  A  vendor,  in  order  to  have  the 
benefit  of  the>exception  under  the  sta- 
tute 32  Hen.  VIII.  ch.  9,  must  really 
and  in  truth  claim-  under  some  posses- 
sion a  year  before  the  bargain  made  ; 
a  mere  pretended  fiaudulent  claim, 
under  a  person  of  whom  in  fact  the 
Vendor  knew  nothing,  and  with  whiMn 
he  had  in  tnith  09  privity,  will  not 
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Declaration.J — 18.  Whereidecli. 
ration  in  a  qui  tarn  action  for  a  peoallj 
under  the  statute  32  Hen.  VIII.cli.9, 
for  buying  a  pretended  title  stales  the 
facts  which  gave  ci  duiNi  lu  iIlc-  |>eii3l[}, 
and  (hen  averx  the  right  of  the  ploin- 
tiffto  sue  for  nnd  have  the  penalty  fof 
himpelfand  Her  Majesty,  to  which  ihc 
defendant  pleads  nil  debet:  He/d,&H 
the  declaraiion  sufficiently  avers,  as  a 
bre&ch,  [he  non-payment  by  ihe  dc- 
lendsnl  of  the  penalty.  Held  ain, 
that  ii  is  not  necessarj-  that  the  decla- 
ration sboulil  describe  more  particularly 
than  it  dncs  the  land  barfaine<l  snd 
sold — at  least,  after  verdict.  Balduin 
qtd  tarn  v.  Henderson,  iv.  U.  C.  R. 
361. 

Action  on  note — Plea,  impeadting 
contideration  as  uithin  the  statute  ]— 
19.  To  bring  the  givmg  ofa  note  in 
payment  of  lund  within  the  statute  33 
Hen.  VIII.  ch.  9,  care  mustbe  hadtn 
charge  enough  to  meet  ihe  pronaipni 
of  the  Blatitte  ;  where,  therefore,  the 
defendant  merely  averred  that  the 
plaintiff  was  not,  for  a  year  next  before 
the  bargain,  "in  receipt  of  the  reois 
and  prohls."  without  saying  that  he 
was  not  "  in  possession  of  the  land,  or 
of  the  reversion  or  remainder  thereof;" 
Hd^t,  pica  bad.  Niails  v.  MadSi, 
vi.  U.  C.  R.415. 

Entering  verdict  on  one  oini>it,itnd 
abandoning  the  «sl.] — 20.  Where  m 
an  action  on  llie  Statute  of  Mainte- 
nance, a  verdict  was  taken  upon  four 
counts  of  the  declaration  for  the  plt<r»- 
tifl*,  and  the  defendant  moved  to  arran 
the  judgment,  on  the  ground  that  ^ame 
of  the  counts  were  bad,  the  Coon 
allowed  the  plainttlT  to  enter  the  ver- 
dict upon  one  count  of  the  declaration, 
abandiming   (he   rest      Beatiev  qvt 

m  V.  CohiJl,  ii.  U.  C.  R.  330. 

Dcclaration.l — 21.  In  an  actloDon 

e  statute  against  the  buyer  of  a  dii- 
pnled  title  the  dedtntim  nWte  M, 
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in  arrecit  of  jadgment,  if  it  does  not  al- 
lege that  the  buyer  knew  that  neither 
the  seller,  nor  any  of  his  ancestors,  nor 
any  person  by  whom  the  seller  claimed 
the  estate,  had  been  in  possession,  &c  , 
or  received  the  rents,  &c.,  one  whole 
year  next  before  the  bargain  made.  lb. 

AsAumfor  penalties — Question  for 
the  jury,  j—^il.  In  debt  for  penalties, 
under  32  Hen.  VIII.  ch.  9,  against  the 
buyer  of  a  disputed  title,  it  must  l>e 
distinctly  left  to  the  jury  to  say,  not 
merely  whether  the  right  was  a  pre- 
tended right,  but  also,  whether  the 
buyer  knew  that  neither  the  seller  nor 
those  under  whom  he  claimed  had 
been  in  possession  of  the  land,  or  re- 
ceipt of  the  rents  and  profits,  for  a 
year  next  before  the  sale.  Baldudn 
qui  tarn  v.  Henderson^  ii.  U.  C.  R. 
388. 

[See  slat  14  &  15  Vic.  cfa.  7,  sec.  6)  wkick 
allovrs  certain  interests  in  land,  and  rizhts  of 
entry,  to  be  conveyed  and  disposed  of. j       • 


MALFEAZANCE. 
See  Case  (Action  on  the),  4. 

MALICE  (AVERMENT  OF). 
See  Case  (Action  on  the),  8. 


MALICIOUS  ARRREST. 

Ses^AcTioN,  5. — Arrest,  IV.  4. — 
Costs,  IV(1)— New  Trial,  VL 
4. — Non-suit,  13. 

TkbUxr  merely  leaving  the  pro- 
vince.']— 1.  Sernble:  A  creditor  may 
acrest  his  debtor  if  he  be  going  to  leave 
the  province,  whatever  may  be  the 
cause  of  absence,  or  however  proba- 
ble it  maybe  that  he  will  return.  Per- 
rin  V.  Joyee,  Hil.  Term,  5  Vic,  up- 
held in  McBean  et  al,  v.  CampbeU, 
Hil.  Term,  6  Vic. 

.Agent  for  creditor  making  tkeaffir 
davit  to  arrest  onaca.  sa, — His  liar 
bility  thereforjy^i*  An  agent  of  a 


'Liability   of  the   other,"]  —  3. 
'e  a  debt  is  due  to  A.  &  B.,  and 


creditor  making  an  affidavit  upon  which 
the  debtor  is  arrested  on  a  ca.  sa.,  is 
liable  to  an  action  on  the  case  forcaus* 
ing  the  writ  to  be  sued  out  and  to  be 
indorsed  and  delivered  to  the  sheriflT, 
and  the  debtor  to  be  arrested  there^ 
upon,  though  the  jury  expressly  find, 
upon  that  being  submitted  to  them,  that 
the  agent  did  nothing  more  than  make 
the  affidavit.    Davis  v.  Fortune/yi* 

U.  C.  R.  281. 
[See  cases  7, 18,  infra.] 

Debt  due  tico  parties — Arrest  by 
one — . 
Where 

A.  makes  an  affidavit  to  arrest  the 
debtor,  B.  is  not  liable  to  an  action  for 
a  malicious  arrest,  unless  it  can  be 
shewn  that  he  participated  in  the  ma- 
licious act,  either  of  instructing  or  au- 
thorizing A.  to  do  It,  or  by  having  soma 
knowledge  that  it  was  done,  or  intend- 
ed, or  by  having  afterwards  adopted  it 
by  giving  his  assent  thereto.  Cameron 
V.  Flayter  et  al,f  iii.  U.  C.  R.  138. 

Proof  of  affidavit  being  made  by 
defendant  ] — 4.  In  an  action  for  a 
malicious  arrest,  an  examined  copy  of 
the  affidavit  on  which  the  arrest  was 
made,  coming  from  the  hands  of  the 
proper  officer,  and  shewn  to  have  been 
used  in  the  cause,  is  sufficient  to  prove 
that  it  was  made  by  the  defendant. 
Spaffbrd  v.  Buchanan  et  al. ,  iii.  O.  S. 
391,  and  Fitzgerald^.  W Aster, I^vl. 
Term,  2  &  3  Vic. 

When  cast  the  proper  action.] — 5. 
Case  will  lie  for  maliciously  swearing 
in  an  affidavit  of  debt  <<  an  apprehen- 
sion that  the  plaintiff  would  leave  the 
province,"  if  strong  grounds  be  shewn 
to  negative  any  cause  for  the  exis- 
tence of  such  an  apprehension.  Dunn 
V.  McDougall,  Trin.  Term,  6  &  7 
Wm.  IV. 

Averment  of  determination  (ffoT" 
mer  suit,  and  indorsement  ofca.  re.] 
— 6.  In  case  for  a  malicious  arrest, 
the  determination  of  the  suit  is  suffi- 
ciently averred  by  stating  <'  the  plain- 
tiff recovered  a  certain  ^m  for  dama- 
ges and  costs,  (under  the  provincial 
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statute  11  Geo.  IV.  ch.  5,  allowing  a 
verdict  and  judgment  for  a  defendant 
in  set-off,)  and  that  the  defendant  was 
in  mercy  &c.,  without  averring  also, 
**  that  the  defendant  took  nothing  by 
his  writ;"  and  an  averment  that  the  de- 
fendant malicioussly  obtained  a  judge's 
order  to  arrrest  the  plaintiff,  and  issued 
a  writ  of  capias  ad  respondendum, 
and  indorsed  it  for  bail,  shews  suflB- 
ciently  that  the  writ  was  indorsed  un- 
der the  order.  Burnside  v.  Wiicox, 
Trin.  Term,  1  &  2  Vic. 

What  facts  constitute  agency,'] — 
7.  Where  it  was  averred  in  the  decla- 
ration against  the  defendant  for  a  ma- 
licious arrest  that  by  virtue  of  the  affi- 
davit of  the  defendant,  he,  the  defen- 
dant maliciously  causjed  a  writ  to  be 
sued  out  for  arresting  the  plaintiff,  when 
he  had  no  probable  cause  for  believing 
that  the  plaintiff  had  made  any  fraudu- 
lent conveyance  of  his  property,  and 
that  he  further  maliciously  caused  the 
writ  to  be  indorsed  and  delivered  to  the 
sheriff  &c. :  Heldf  that  these  facts,  if 
found  by  a  jury,  constituted  in  them- 
selves the  agency  of  the  defendant  for 
the  plaintiff  in  the  suit,  and  that  the 
agency  need  not  otherwise  be  more 
positively  averred.  Davis  v.  Fortune^ 
vi.  U.  C.  R.  597. 

Averments^  denying  want  ofprcba- 
ble  cause.] — S.  Case  for  the  malicious 
arresjtof  theplaintiff  on  a  ca.  re. :  The 
plaintiff  averred  in  his  declaration 
**  that  the  defendant,  not  having  any 
reasonable  cause  for  believing,  and  not 
believing  that  the  plaintiff  was  then 
about  to  leave  that  part  of  the  province 
of  Canada  formerly  called  Upper 
Canada^  with  intent  and  design  to 
defraud  the  Bank  of  British  North 
America,  Tthe  plaintiffs  &c.)  mada 
oath  &c.,  tnat  he  had  good  reason  to 
believe,  and  did  verily  believe  that  the 
plaintiff  was  then  immediately  about 
to  leave  Upper  Canada,  with  intent 
&<i."  '  Held,  ou  motion  for  an  arrest 
of  judgment,  because  these  averments 
did  not  deny  the  want  of  probable 


cause  for  the  arrest,  and  in  snchtenos 
as  the  statute  8  Vic.  ch.  48  makes 
necessary — declaration  good.  Lyons 
V.  Kelly,  vi.  U.  C.  R.  278. 

Rule  for  new  trial  on  the  etddence.] 
9.  In  an  action  for  a  malicious  arrest 
under  a  ca.  re.,  the  plaintiff  gave  geoe- 
ral  evidence  of  his  solvency  Sec. :  no 
malice  was  proved  on  the  part  of  the 
defendant;  the  defendant*howevergave 
no  evidence  to  Shew  upon  what  ground 
he  had  arrested,  and  the  jury  found 
nominal  damages  of  16s.  for  the  plain- 
tiff— a  rule  was  obtained  for  a  nevr 
trial  on  the  evidence,  but  under  the 
circumstances,  the  Court  dischai^ged 
the  rule.     lb. 

On  a  ca.  re. — Declaration  setting 
out  affidavit  to  arrest.]— 10.  In  an 
action  of  trespass  for  an  arrest  under 
a  ca.  re.,  against  the  plaintiff  arresting, 
there  is  no  necessity  to  set  out  in  the 
declaration  the  affidavit  to  arrest 
Beamer  v.  Darling,  iv.  U.  C.  R.  211. 

On  a  ca.  sa, — Declaration  setting 
out  the  judgment.] — 11.  In  an  action 
for  a  malicious  arrest  on  a  capias  ad 
satisfaciendum,  it  is  not  necessary  to 
set  out  the  judgment  in  the  declaration. 
Crawford  v.  Stennett,  Easter  Term, 
2  Vic. 

Admissions  under  general  issue.] 
— 12.  Upon  the  general  issue,  in  an 
action  for  a  malicious  arrest,  the  writ 
is  not  admitted.  James  v.  Mill  et  al. 
iv.  U.  C.  R.  366. 

Declaration — Averment  of  want  of 
probablecause.] — 13.  In  an  action  for  a 
malicious  arrest  on  mesne  process,  on 
the  ground  that  the  debtor  was  not 
going  to  leave  the  province,  a  declara- 
tion is  good,  in  arrest  oi  judgment, 
which  stales  that  the  defendant  made 
the  arrest,  ''  having  no  reasooable  or 
probable  cause  to  apprehend/'  instead 
of  expressly  negativing  the  words  of 
the  statute,  and  alleging  "  that  he  did 
not  apprehend"  that  the  plaintiff  woidd 
leave  the  province,  &c*  Denham  ▼• 
mdoutf  Mich.  Termi  5  Vic. 
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On  final  process  for  fraudident 
T^moval  of  goods — DefenceJ]  —  14. 
SemUe:  In  an  aetion  for  a  maliciuus 
arrest  on  a  writ  of  capias  ad  satisfaci- 
endum, on  an  affidavit  ''  that  the  de- 
fendant had  reason  to  believe  that  the 
plaintiff  had  parted  with  his  property 
or  made  some  secret  or  fraudulent 
conveyance  thereof,  to  prevent  its  be- 
ing taken  in  execution ;"  the  defen- 
dant does  not  answer  a  prima  facie 
case  of  want  of  probable  cause,  by 
shewing  the  sheriff's  return  of  *^  nulla 
bona"  to  a  writ  of  execution  against 
the  plaintiff's  goods,  which  bad  been 
secreted  or  removed,  or  other  circum- 
stances from  which  a  fraudulent  assign- 
ment may  be  inferred.  Smith  v.  Chqfy 
Mich.  Term,  5  Vic. 

On  final  process — Averment  of  mar 
lice,  SfcJ\ — 15.  In  an  action  on  the 
case  for  a  malicious  arrest  under  a  ca. 
sa.,  it  is  sufficient  for  the  plaintiff  to 
aver  in  his  declaration  that  the  defen- 
dant maliciously  sued  out  a  ca.  sa., 
when  he  had  no  reason  to  believe  that 
the  plaintiff  had  made,  &c.  McIntoA 
V.  Demera/y^  v.  U.  C.  R.  343. 

On  final  process — Question  for  the 
y«ry.]--lb*.  In  an  action  for  a  malici- 
ous arrest  on  a  capias  ad  satisfacien- 
dum, when  there  was  no  cause  for 
believing  that  the  plaintiff  had  made 
any  secret  or  fraudulent  conveyance 
of  his  property  in  order  to  prevent  its 
being  taken  in  execution,  the  question 
to  be  submitted  is,  not  whether  the  as- 
signment of  the  property  really  is 
fraudulent  or  not,  but  whether  the  de- 
fendant had  reason  to  suspect  that  it 
was  so.  Gunnv,  McDonald^  vi.  U. 
C.  R.  596. 

Proof  of  €utual  arrestJ] — 17.  In 
an  action  for  a  malicious  arrest,  the 
arrest  is  not  proved  by  shewing  that 
the  bailiff  to  whom  the  warrant  was 
directed  went  to  the  plaintiff's  house 
and  told  him  at  the  door  that  he  had  a 
writ  against  him,  but  did  not  enter  the 
house,  nor  touch  him,  and  afterwards 
left  him,  on  his  promise  to  put  in  bail 

2  o 


the  next  day,  which  he  did.    Perrin 
V.  Joyce^  Hil.  Term,  5  Vic. 

Principal  and  agent — Arrest  made 
hy  agent  tcithout  principaPs  knaw^ 
ledge'] — 18.  An  action  for  a  malici- 
ous arrest  cannot  be  maintained  against 
a  principal  on  an  arrest  made  by  his 
agent's  affidavit  of  his  own  apprehen- 
sion that  the  debtor  would  leave  the 
province,  the  affidavit  and  arrest  both 
being  made  without  the  principal's 
knowledge,  privity  or  procurement. 
Sm^kh  v.  2%omjps0n,  Easter  Term,  5 
Vic. 

Averment  negativing  dAtor*s  lean* 
ing  ihepromncey  SfC,"] — 1 9.  Where  in 
an  action  for  a  malicious  arrest  on  mesne 
process  the  plaintiff  declared  that  the 
defendant,  not  being  apprehensive  that 
he  would  leave  the  province  without 
satisfying  the  debt  for  which  he  caused 
him  to  be  arrested,  falsely  and  malici- 
ously made  an  affidavit  that  he  was  so 
apprehensive,  and  caused  the  plaintiff 
to  be  arrested  &c.;  the  declaration  was 
held  bad  in  arrest  of  judgment,  on  the 
ground  that  the  inducement  and  aver- 
ment wero  too  large,  as  it  was  not 
necessary  that  the  creditor  should  be 
apprehensive  that  the  debtor  would 
leave  the  province  of  Canada  to  jus- 
tify him  in  making  the  affidavit  and 
a  rrest.  Thompson  v.  Cfarrison,  Easter 
Term,  5  Vic. 

20.  The  same  objection  being  taken 
as  in  the  last  case :  Hield,  to  be  a  good 
ground  of  non-suit  McBean  et  al.  v. 
Campbell,  Mich.  Term,  6  Vic. 

Omissions  v^idirender  declaration 
bad.] — 21.  In  the  third  count  of  a  de- 
claration in  case  for  a  malicious  arrest 
the  plaintiff  charged  the  defendant 
with  maliciously  causing  the  writ  to  be 
indorsed  for  a  larger  sum  than  war- 
ranted by  the  judgment,  but  he  did 
not  aver  a  want  of  probable  cause  for 
indorsing  the  writ  for  the  amount  men-' 
tinned,  nor  did  he  lay  any  precise  day 
on  which  the  arrest  was  made,  nor  did 
he  aver  that  the  defendant  maliciously 
caused  the  plaintiff  to  be  airested: 
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Hddj  declaration  bad  upon  all  these 
grounds.  AcklaTid  v.  AdamSy  vii.  U. 
\j»  JtC.  lot?. 

Prima  fade  case — Exenvplification 
of  former  Judgment,'] — 22.  In  an 
action  for  a  malicious  arrest  without 
any  probable  cause  of  action  it  is  not 
sufficient  to  establish  a  prima  facie  case 
th^t  the  plaintiff  put  in  at  the  trial  an 
exemplification  of  the  judgment  in  the 
former  case,  by  which  it  appears  that 
a  verdict  was  rendered  for  the  defen- 
dant  in  that  action.  SJiericood  v. 
O'Reiily,  iii.  U.  C.  R.  4. 

Determining  the  probable  cause 
JjfcJ] — ^23.  In  an  action  for  a  malicious 
arrest  the  question  of  probable  cause 
is  for  the  decision  of  the  Court,  which 
may  be  at  once  given  upon  the  point 
if  there  be  no  dispute  upon  the  facts ; 
but  if  the  statements  are  contradictory 
the  Court  should  still  determine  the 
probable  cause,  directing  the  jury  that 
there  was  or  was  not  probable  cause 
according  to  their  finding  of  one  or 
other  state  of  facts  before  them.  •  Man- 
ners V.  Boiclton,  Mich.  Term,  7  Vic. 


MALICIOUS  PROSECUTION. 

Want  of  probable  cause  must  be 
proved  J] — 1.  In  an  action  for  a  mali- 
cious prosecution,  it  is  not  sufficient 
for  the  plaintifi*  to  shew  the  prosecu- 
tion and  its  abandonment,  to  go  to  the 
jury ;  he  must  also  shew  want  of  pro- 
bable cause.  Lapointe  v.  StenneU, 
Trin.  Term,  1  &  2  Vic. 

Variance  in  statement  of  court 
where  indictment  tried,  —  Amend- 
mentJ]  —  2.  Where  in  an  action 
on  the  case  for  a  malicious  prosecu- 
tion it  was  alleged  in  the  declara- 
tion that  the  trial  of  the  indictment 
took  place  before  a  Court  of  Oyer  and 
Terminer,  and  the  indictment  was  at 
General  Gaol  DeHvery :  Held,  that  the 
▼ariance  was  amendable,  and  that  the 
trial  of  the  indictment  being  through  a 
Queen's  counsel  did  not  deprive  the 


plaintifi*  of  the  right  of  action  against 
the  real  prosecutor.  Carr  v.  Frcudr 
foot,  Easter  Term,  3  Vic. 

Evidence — Record  of  acquzUal.'}-^ 
3.  If  in  an  action  for  a  malicious  pro- 
secution, the  record  of  the  acquittal  of 
the  plaintiff  is  produced  at  Nisi  Prius, 
the  Court  cannot  inquire  into  the  cir* 
cumstances  under  which  it  has  been 
brought  forwand ;  but  it  must  be  re- 
ceived in  evidence,  although  no  order 
was  ever  granted  for  the  delivery  of  a 
copy  of  the  indictment  to  the  plaintiff. 
Lusty  V.  MagrtUhf  Easter  Term,  5 
Vic. 

Frocf  of  probable  caused]  —  4. 
Where  in  an  action  for  a  malicioas 
prosecution  for  arson  it  was  shewn 
that  the  defendant  received  information 
through  the  office  of  the  governor's 
secretary  that  certain  persons  confined 
in  the  Provincial  Penitentiary  could 
give  information  on  the  subject  of  the 
burning,  and  the  defendant  went  ac- 
cordingly to  the  Provincial  Penitentiary 
and  then  received  the  vmtten  state- 
ment of  those  persons  that  the  plain- 
iiS  had  committed  the  arson:  Hddf 
that  if  he  acted  bona  fide  on  this  re- 
)resentation,  that  it  formed  a  sufficient 
ustification.  Osioald  v.  MeuAumj 
'.  Vlich.  Term,  6  Vic. 


MANDAMUS. 

See  Appeal,  6. — Bank  or  Upper 
Canada,  2. — Common  Schools,  7. 
Deed,  III.  9.-Di8trict  Council,  12. 

General  principle  as  to  issuing.] — 
1.  A  mandamus  never  issues  except 
to  admit  or  restore  some  person  to  an 
ascertained  right.  BanAart  v.Jusr 
tices  of  the  Home  District^  Easter 
Term,  7  Wm.  IV. 

Mandamus  refused,  parties  apply- 
ing Iiaving  7U)  parttculax  interest  in 
the  application,] — 2.  Upon  an  appli- 
cation by  two  members  of  the  Muni- 
cipal Council  of  the  District  of  Gore 


KAHDAUUfl. 


MAlTDAMUfl. 


291 


for  a  mandamus  to  the  warden,  com- 
manding him  to  repay  to  the  treasurer 
of  the  district  a  sum  of  money  he  had 
received  from  the  council  as  a  salary 
for  his  services  as  warden :  Heldy  that 
the  mandamus  must  be  refused,  the 
parties  applying  [having  no  particular 
interest  in  the  matter.  Regina  v.  The 
District  Council  of  the  District  of 
Gore,  V.  U.  C.  R.  357. 

Not  issuable  for  Parliamentary 
toages^ — 3.  The  Court  refused  to  is. 
sue  a  mandamus  to  justices  of  a  district 
to  order  parliamentary  wages  to  be  paid 
to  the  representative  of  a  town  under 
the  provincial  statute.  Rex  y.  Hie 
Magistrates  of  Niagara^  Tay.  U.  G. 
S.542. 

[See  CornaaU  v.  Babyt  14,  infra.] 

To  fnunUApal  corporations  for  the 
trial  of  contested  electionsJ] — 4«.  The 
Court  willy  if  circumstances  require  it, 
issue  a  mandamus  to  a  municipal  cor- 
poration to  compel  them  to  proceed  in 
the  trial  of  a  contested  election.  Den- 
ham  and  the  Corporation  of  the  City 
of  Toronto,  In  re,  iii.  0.  S.  605. 

To  try  legality  of  election  of  corpo- 
rate  qficers,] — 5.  The  Court  will  not 
grant  a  mandamus  to  try  the  legality 
of  the  election  of  corporate  officers,  but 
will  leave  the  parties  complaining  to 
an  information  in  the  nature  of  a  quo 
warranto.  Electors  of  Board  of  Po- 
lice of  BrocXmlle,  In  re,  iii.  0.  S. 
173. 

When  granted  to  a  bank  for  the 
inspection  of  their  books,'] — 6.  The 
Court  will  not,  although  they  have  the 
power,  grant  a  mandamus  for  the  in- 
spection of  the  stock  book,  or  other 
books  of  a  bank,  unless  some  special 
grounds  be  disclosed  to  warrant  it 
Bank  of  Upper  Caauada,  Inre,  Dra. 
Bep.  57. 

To  derk  of  the  Court  of  Requests 
far  the  production  of  books."] — ^7.  A 
mandamus  was  granted  against  the 
the  clerk  of  a  court  of  requests,  to  give 
up  the  books  and  papers  of  the  court, 


which  he  had  refused  to  do,  on  being 
removed  from  office.  LacroiXy  In  re, 
Mich.  Term,  6  Wm.  IV. 

To  Quarter  Sessimis,orderingthem 
to  adhere  to  their  decision  in  a  caseJ] 
— 8.  Where  a  person  had  been  con- 
victed before  justices  of  the  peace  and 
fined,  and  on  an  appeal  to  the  Quar- 
ter Sessions,  the  justices  there  admit- 
ted more  evidence  than  had  been  heard 
on  the  conviction,  and  the  accused 
party  was  acquitted,  but  on  receiving 
the  opinion  of  the  Attorney  General 
that  the  additional  evidence  should  not 
have  been  admitted,  the  justices  in 
sessions  confirmed  the  conviction,  and 
ordered  it  to  be  recorded,  but  took  no 
notice  of  the  acquittal — the  Court  made 
absolute  a  rule  for  a  mandamus,  com- 
manding them  to  enter  an  acquittal. 
Rex  V.  Justices  of  Bathurst,  Mich. 
Term,  6  Wm.  IV. 

To  sheriff',  for  mm^^xmvcyance  of 
land  sold  fm- taxes.] — 9.  Where  lands 
were  sold  under  the  assessment  law 
for  the  non-payment  of  taxes,  on  the 
Ist  of  March  1830,  and  on  the  1st  oi 
March  1831  the  owner  of  the  land 
paid  the  amount  of  the  purchase  money 
and  twenty  per  cent,  besides,  as  re* 
quired  by  the  statute,  to  the  deputy 
sheriff,  who  collected  taxes  for  the 
treasurer  of  the  district  who  was  then 
absent,  and  a  short  time  aflerwards 
the  purchaser  at  the  sale  demanded  a 
deed  of  the  land  from  the  sheriff,  who 
refused  to  give  it — ^the  Court  refused  a 
mandamus  to  compel  him,  stating  that 
the  owner  was  in  time,  and  if  he  were 
not,  they  would  not  interfere  summa- 
rily, but  would  leave  the  purchaser  to 
his  action.  Sheriff  of  Netcoastle  Dis^ 
trictf  In  re,  Dra.  Sep.  515. 

To  boundary  commissioners!] — 10. 
A  rule  for  a  mandamus  will  be  granted 
against  boundary  line  commissioners, 
if  they  do  not  return  the  proceedings 
had  before  them  within  fourteen  days 
afler  notice  of  appeal.  Belong  et  at. 
V.  Striker  et  a/.,  Easter  Term,  3  Vic. 
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To  Quarter  Sessions  f  ordering  them 
to  authorise  pay  metit  for  certain  print- 
ing.l — 11.  A  rule  Jor  a  mandamus 
will  not  be  granted  to  order  the  justi- 
ces in  sessions  to  direct  the  treasurer 
of  a  district  to  pay  the  balance  of  an 
account  for  printing  for  the  district, 
which  had  been  rejected  by  them  as 
excessive.  Stanton  v.  Justices  <^ihe 
Home  District,  Easter  Term,  3  Vic. 

Return  to,  bi/ justices  of  the  peace,'] 
^12.  Upon  a  mandamus  nisi  to  justi- 
ces of  the  peace,  they  should  return 
the  recorded  proceedings  had  before 
them,  and  not  collateral  matter  not 
embraced  in  the  entries  of  the  court. 
Rex  V.  Justices  of  the  Home  District, 
Trin.  Term,  1 1  Geo.  IV. 

To  a  member  of  a  corporation  indi- 
vidually— Return  diluting  name  of 
corporation.'] — 13.  It  is  no  return  to  a 
mandamus  to  A.,  a  member  of  the 
Board  of  Police  of  London,  that  the 
President  and  Board  of  Police  of  Lon- 
don IS  the  corporate  name,  and  that 
there  is  no  such  name  as  the  corpora, 
tion  of  the  Town  of  London — the  writ 
havingbeen  directed  to  him  by  name, 
describing  him  as  a  member  of  such 
corporation.  The  Court  will  not,  on  a 
auggeslion  that  the  return  to  a  viTit  of 
mandamus  was  not  actually  made  as  it 
purports  to  be  made,  treat  it  as  a  nulli- 
ty :  it  must  be  expressly  shewn  that  it 
was  unauthorized,  to  enable  them  to 
do  so.  Regina.  ▼.  Balkwdl^  Hil. 
Term,  5  Vic. 

To  district  treasurer,forpaym£7it  of 
parliamentary  laages.]  —  14.  The 
Court  refused  to  grant  a  mandamus  to 
a  district  treasurer  to  pay  over  to  a 
member  of  the  House  of  Assembly  of 
Upper  Canada  his  wages,  for  which  he 
had  obtained  the  Speaker's  warrant, 
under  1  Vic.  ch.  17,  it  oot  being  shewn 
that  the  money  had  been  raised  by  as- 
sessment, or  that  any  applications  had 
been  made  to  the  magistrates  in  session 
to  direct  that  the  payment  sliould  be 
made.  ComtcaU  v.  Baby,  Hil  Tenny 
5  Vic. 


Towardenofadistriaptoswarina 
newly  electedcouncillar.]'--}^.  Where 
a  mandamus  was  applied  for, to  be  di- 
rected to  the  Warden  of  the  LoDdon 
District,  to  swear  in  a  person  who 
claimed  to  be  duly  elected  a  Council- 
lor, under  the  Municipal  Council  Act, 
the  Court  discharged  the  rule,  it  ap- 
pearing that  a  Councillor  had  been 
returned  and  sworn  in  for  the  town- 
ship, which  had  been  contested;  the 
proper  remedy  in  such  case  being  by 
quo  warranto.  •  Brennan,  In  re, 
Easter  Term,  5  Vic. 

Disputed  boundary  between  two 
distrvts-— Refusal  by  one  to  appoint 
an  agent— Mandamus.]-^16.  Where 
there  is  a  disputed  boundary  between 
two  districts,  and  one  of  the  districts 
appoints  an  agent  for  settling  the  boun- 
dary, under  the  act  1  Vic.  ch.  19,  sec 
3,  the  Court  will  not,  on  the  refusal  of 
the  justices  of  the  Quarter  Sessions  of 
the  other  district  to  appoint  an  agent 
on  their  behalf,  direct  a  mandamus  to 
them  to  do  so,  as  the  act  leaves  it  dis- 
cretionary with  them  to  proceed  or 
not.  Boundary  line  between  East- 
ern and  Johnstown  Pistricts,  In  re^ 
Mich.  Term,  6  Vic. 

To  District  Council,  ordering  them 
to  build  a  Court  Jffiwwc.]— 17.  The 
Court  refused  a  rule  nisi  for  a  man- 
damus, at  the  instance  of  the  justices 
of  the  Huron  District,  to  compel  the 
Huron  District  Council  to  build  a  Court 
House.  Justices  of  the  Distria  of 
Huron  v.  Hurofi  XHstria  Council,  v. 
U.  C.  R.  574. 


To  justices  of  the  peace, 
them  to  issue  execution  on  a  convic- 
tion.]— 18.  The  Court  refused  to  grant 
a  mandamus,  to  compel  two  justices  of 
the  peace  to  issue  execution  upon  a 
conviction,  under  6  Wm.  IV.  ch.  4, 
sec.  2,  for  selling  spirituous  liquors 
without  license,  the  conviction  having 
been  grounded  upon  the  written  state- 
ment of  the  informer,  and  the  oath  <tf 
one  other  witaeas  j  there  being  a  doubt. 
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ander  the  Statute,  whether  the  infor- 
mation ought  not  alRo  to  be  an  oath. 
Regina  v.  McConndl^  Hil.  Term,  7 
Vic. 

To  district  treasurer^  ordering  pay- 
ment  of  fees  to  the  derk  of  the  ptaoe — 
Return!] — 19.  Where  the  treasurer 
of  the  district  council  refuses  to  pay 
the  account  of  the  clerk  of  the  peace 
for  certain  services,  and  returns  to  a 
writ  of  mandamus  nisi  that  such 
charges  are  not  shewn  by  the  clerk  of 
the  peace  to  be  connected  with  the 
administration  of  justice,,  or  to  have 
been  specifically  provided  for  by  law, 
flo  as  to  render  it  necessary  that  they 
should  be  audited  by  the  district  coun. 
oil;  and  returns  further,  that  there 
were  no  funds  in  his  hands  out  of 
which  he  could  pay  those  charges — 
the  return  was  allowed.  Clerk  of  the 
Peace  v.  Western  District  Municipal 
Coundi,  In  re,  i.  U.  G.  R.  162. 

To  district  treasurer  ^ordering  pay  ^ 
fftent  of  sheriffs  fees.'] — ^20.  A  man- 
damus to  the  treasurer  of  a  district  to 
pay  the  sheriflf's  account,  audited  by 
the  justices  of  the  peace  of  his  district 
in  quarter  sessions,  was  refused  by  the 
Court,  and  the  sheriff  was  led  to  his 
remedy  against  the  treasurer  by  indict- 
ment, for  breach  of  duty.  Hamilton 
V.  HiarriSf  Treasurer  of  tendon  Dis- 
triUy  In  re,  i.  U.  C.  fi.  513. 

To  commissioners  of  St.  Laiorence 
Canaly  for  appointment  of  an  arbi- 
trator]— 21.  A  mandamus  nisi  was 
awarded  to  the  commissioners  of  the 
St  Lawrence  Canal,  to  appoint  an  ar- 
bitrator to  join  in  awarding  upon  an 
unsettled  claim.  McNaim  and  Com' 
mssUmers  for  ike  St.  Laiorence  Car- 
nal,  In  re,  iii.  U.  C.  R.  153. 

lb  Board  of  Police  of  Niagara, 
ordering  payment  of  licenses  over  to 
inspector  of  licenses  J  ^22.  A  manda- 
mus was  granted,  directing  the  Board 
of  Police  of  Niagara  to  pay  over  to  the 
inspeetor  of  licenses  the  sum  of  24kO/. , 
leeeived  by  the  clerk  of  the  board  for 


tavern  licenses  for  184*6  and  184>7; 
the  Court  deciding  that,  under  the 
17th  sec.  of  8  Vic.  ch.  62,  and  3rd 
and  4th  sees,  of  8  Vic.  ch.  72,  the 
government,  and  not  the  Town  of  Ni- 
agara, were  entitled  to  receive  the 
the  dues  upon  such  licenses.  Regina 
V.  The  Board  of  Police  of  Niagara, 
iv.  U.  C.  R.  Ul. 

To  county  court.^'—^S.  The  Court 
will  only  grant  a  mandamus  to  the 
judge  of  the  county  court,  in  cases 
where  there  is  no  doubt  of  his  juris- 
diction. TVainor  v.  Holcombe,  vii. 
U.  C.  R.  548. 

To  district  court  Judge,  ordering 
him  to  admit  an  attorney  to  practise 
in  his  court,] — 24.  Per  Macaulay,  J., 
and  Jones,  Jf. — Attomies  of  this  court 
not  being  barristers,  cannot  as  of  right 
be  heard  as  advocates  in  the  district 
courts.  Robinson,  C.  J.,  dissentiente. 
The  Court,  thus  differing  in  opinion  at 
to  the  right  of  attomies  to  practise  as 
advocates  in  district  courts,  refused  a 
mandamus  to  a  judge  of  one  of  the 
district  courts  to  admit  an  attorney  to 
be  heard  therein  as  an  advocate.  Xe- 
pefwtiere,  In  re,  iv.  U.  C.  R.  492. 

Quashing  mandamus  nisi  for  incon^ 
sistency  before  return  filed.]  — ^25.  A 
mandamus  nisi,  issued  upon  a  rule  ob- 
tained for  that  purpose,  must  be  con- 
sistent with  and  authorized  by  the  rule ; 
otherwise  it  may  be  quashed  on  motion 
before  the  return  to  the  mandamus  nisi 
ill  filed.  Regina  v.  McLean,  v.  U.  C. 
R.  473. 


MARINE  POLICY  OF  INSU- 
RANCE. 

See  Insurance,  5, 7, 8, 9, 10. — ^Nsw 
Trul,  1. 17. 


MARINE  RAILWAY  COMPANY. 

See  KuroBTON   Marine   Railway 
GoMPAffr* 
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MARKET  OVERT. 

See  Horse, 


MARRIAGE. 

See  Criminal  Con  vers  ATiorr.  — 
DowERyll.  6. — Ejectment,  n.  11. 
Evidence,  II.  7. 

Effect  of  Imperial  Statute  5  ^J-  6 
Vic,  ck,  26  on  certain  illegal  marri- 
ages,!^ — 1.  Marriages  contracted  in 
Ireland  between  members  of  the 
Church  of  England  and  Presbyterians, 
celebrated  by  ministers  not  belonging 
to  the  church  of  England,  are  legalized 
by  the  imperial  statute  5  &  6  Vic.  ch. 
26  ;  and  such  marriages  celebrated  be- 
fore that  act  was  passed,  are  legal 
marriages  in  this  country.  Doe  dcm. 
Bredkey  v.  Breakey, ii.  U.  C.  R.  349. 

Evidence  of  legal  marriage  against 
the  evidence  of  cofudntion  and  repu- 
tation,']— 2.  The  certificate  of  mar- 
riage by  a  magistrate  in  the  following 
form ;  "  I  do  hereby  certify  that  I  have 
this  day  married  A.  and  B.  according  to 
the  Church  of  England,"  dated  in  1801, 
with  proof  of  cohabitation  and  repu- 
tation, but  without  proof  of  publication 
of  banns :  Heldy  sufficient  to  establish 
the  marriage  against  the  evidence  of 
cohabitation  and  reputation  of  marri- 
age with  another  person  alive  at  the 
time  of  the  second  marriage,  defects 
of  fonn  in  such  cases  being  cured  by 
11  Geo.  IV.  ch.  36.  Doedem.  Whee- 
lerY.  McWilliamSy  ii.  U.  C.  R.  77. 

3.  Where  a  marriage  in  fact  has 
been  proved,  evidence  of  reputation 
and  cohabitation  is  not  sufficient  to 
establish  a  prior  marriage.  Doe  dem. 
Wheeler  v.  McWUUamSy  iii.  U.  C. 
B.165. 


MARRIED  WOMEN. 

See  Abatement,  5. — Administra- 
tion Bond,  4. — Criminal  Con- 
versation.— Deed,  II.  4,  5,  6, 7. 
8,  9,  10. — Ejectment,  II.  11.— 
Husband  and  Wife.  —  Lower 
Canada. 


MASTER  AND  SERVANT. 

See  Assault  and  Battery,  7.— 
Assumpsit,  1. 13. — Corporation, 
7,  8. — Husband  and  Wife,  4.— 
Limitations  (Statute  of),  II.  14. 
Magistrates,  9« — Seduction,  8. 


MARRIAGE  (BREACH  OF  PRO- 
MISE). 

See  Arrsst    of   Judgment,   7. — 
Costs,  1(1),  8. 


Yea/rly  hiring — Action  for  taages 
on  urongftU  dismissal — Declaratum.] 
— 1.  A  declaration  setting  out  a  con- 
tract to  pay  a  certain  sum  per  year  for 
services  as  long  as  a  party  should  re- 
main in  such  service,  and  a  readiness 
and  willingness  to  continue,  will  not 
entitle  a  party  to  recover  for  a  wrong- 
ful dismissal,  unless  the  declaratioa 
plainly  and  directly  allege  that  the  de- 
fendant did  agree  to  retain  the  plaintiff 
in  his  service  for  the  period  within 
which  he  is  stated  to  have  been  dis- 
missed. Raines  v.  The  Credit  Har- 
bor Company,  i.  U.  C.  R.  174. 

Child  against  parent  J] — 2,  Unless 
a  specific  contract  of  hiring  be  proved, 
the  Court  will  discountenance  the 
bringing  an  action  by  a  son  or  daughter 
against  a  parent  for  services  performed 
while  living  in  the  parent's  house. 
Spragve  et  ux.  v.  Nickersonj  i.  U.  G. 
R.  284. 

Servant  impounding  cattle — Mas^ 
ter  liable  for  his  octo.] — 3.  A  master 
is  liable  for  the  acts  of  his  farm  ser> 
vant  in  impounding  cattle  in  bis  ab- 
sence, the  servant  acting  within  the 
general  scope  of  his  authority.  Spaf- 
ford  V.  HtMlef  Easter  Term,  7  Wm. 
IV. 

Yearly  hiring —  Wron^hd  dismU' 
sal — Action  for  ivages  b^ore  esqriro' 
turn  of  the  year,}^-^.  A  clerk  or 
servant  who  is  engaged  on  a  yetriy 
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luring,  cannoty  on  being  dismiased  with- 
out sufficient  cause,  recover  the  amount 
of  his  year's  wages  in  an  action  on  the 
common  counts  commenced  before  the 
expiration  of  the  year;  and  this,  al- 
though the  hiring  was  for  one  year  at  a 
certain  sum  per  month.  McGhiffin 
T.  Cayleify  ii.  U.  G.  R.  308. 

Dedaration  against  servant  for 
breads  of  dutyJ] — 5.  Where  in  spe- 
cial assumpsit  against  the  defendant  on 
an  agreement  to  serve  the  plaintiffs 
faithfully,  and  the  plaintiffs  assigned  as 
a  breach  that  during  the  time  of  ser. 
vice  the  defendant  wrongfully  behaved 
himself  in  a  careless  and  negligent 
manner  while  in  the  service  of  the 
phiintiffiBy  the  breach  was  held  bad  on 
special  demurrer.  CPNeill  et  al.  v. 
Laght,  ii.  U.  C.  R.  204. 


MATEMALTY  IN  PLEADING. 
See  PleadinGi  VIII. 


MEMBER  OF  PARLIAMENT. 
See  Parliament,  2,  et  seq. 


MEMORIALS. 

See  Evidence,  II.  5,  9, 10. — ^Mort- 
gage, 14. 


MERGER. 

See  Bills  of  Exchange  etc.,  VII. 

8,9. 


MESNE  PROCESS. 

See  Absconding  Debtor,  6. — Ar- 
rest, II.  6, 13. — Capias  ad  Res- 
pondendum.— Distringas. —  Es- 
cape, 15, 19. — -False  Imprison- 

.  M£Nt,2,3,4. — LiMrr8,L2. — Pro- 

CESS. 


MESNE  PROFITS. 
See   Attorney,  11(1),   6. —  Vari. 

ANCE,  4. 

Averment  of  land  being  plaintiffV.'] 
— 1.  It  is  necessary,  in  a  declaration 
in  trespass  for  mesne  profits,  to  state 
that  the  land  was  the  land  of  the  plain, 
tiffs ;  such  omission  is  not  cured  by 
stating  their  expulsion.  Grant  et  al.  r. 
Fanning,  Tay.  U.  C.  R.  470. 

Improvements  in  mitigation  of 
damages,] — 2.  In  trespass  for  mesne 
profits,  the  defendant  may  give  in  evi. 
dence  in  mitigation  of  damages  the 
value  of  buildings  erected  on  the  pre- 
mises by  him.  Lindsay  et  al.  v.  Mo- 
Farlingy  Dra.  Rep.  6. 

3.  In  an  action  for  mesne  profits 
the  jury  gave  a  verdict  for  nominal 
damages,  and  the  Court  were  moved 
by  the  plaintifi'  to  set  aside  the  verdict 
as  perverse  and  contrarv  to  law.  Evi- 
dence was  given  at  the  trial  that  the 
defendant  had  made  substantial  im- 
provements on  the  lot  from  which  he 
had  been  ejected,  and  there  was  also 
evidence  of  the  costs  of  the  ejectment 
suits  I  but  held,  that  the  damages  were 
in  the  discretion  of  the  jury,  and  that 
the  damages  and  costs  of  the  ejectment 
might  be  considered  as  paid  for  by  the 
improvements,  and  the  rule  was  dis- 
charged. Fatterson  v.  Reardon,  vii. 
U.  C.  R.  326. 

Action  against  executrix  of  ^keriff 
— Flea  amounting  to  general  issueJl 
— 4.  In  trespass  for  mesne  profits 
against  the  executrix  of  a  sherifi*,  a 
plea  justifying  the  entrance  on  and 
seizure  of  the  property  under  an  attach, 
ment  directed  to  the  testator  under  the 
Absconding  Debtors'  Act  against  the 
estate,  real  and  personal,  of  a  stranger, 
was  held  bad  on  special  demurrer,  as 
amounting  to  the  general  issue.  Green 
V.  Hamilton,  Hil.  Term.  3  Vic. 

Action  against  an  executrix — De- 
fence  of  torit  not  being  executed  till 
after  tesUUor^s  death.'] — 5.  An  action 
for  mesne  profits  may  be  maintained 
against  an  executrix  under  7  Wro.  IV. 
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ch.  3 ;  and  where  the  action  is  founded 
on  the  judgment  against  the  casual 
ejector  in  ejectment,  it  is  no  ground  of 
defence  that  although  the  writ  of  pes- 
sesfsion  is  tested  in  the  tenant's  life-time, 
it  was  issued  and  executed  aAer  his 
death  without  a  scire  facias.  Green 
V.  Hamiltofi,  Easter  Term,  3  Vic. 

Action — Evidence  of  judgment  in 
ejectment  *'\ — 6.  Where  after  a  recovery 
in  ejectment  an  action  is  brought  for 
the  mesne  profits,  and  evidence  of  title 
is  given,  it  is  not  necessary  to  shew 
the  ju()gment  in  ejectment.  Stevenson 
V.  WCombs,  Mich.  Term,  4  Vic. 

ActioHf  after  judgment  by  de- 
fault in  eject7nent,'\^l.  In  an  action 
for  mesne  profits,  aAer  judgment  by 
■  default  in  ejectment,  it  is  not  necessary 
that  the  costs  of  the  ejectment  should 
be  taxed  before  they  can  be  recovered. 
Bank  of  Upper  Canada  v.  Arm^ 
strongy  Hil.  Term,  6  Vic. 

Defendant  not  estopped  by  judg* 
ment  against  casual  ejector  from  dis- 
puting title,'] — 8.  A  judgment  in 
ejectment  against  the^  casual  ejector 
does  not  estop  a  defendant,  in  an  action 
for  mesne  profits,  from  disputing  the 
title  of  the  plaintiff  from  the  time  of 
the  demise  laid  m  the  action  of  eject- 
ment. Ponton  V.  Daly,  u  U.  C.  R. 
187. 

[See  the  new  Ejectment  Act,  14  &  15  Yic« 
ch.  114.] 

METHODIST  TRUSTEES. 

See  Ejectment,   IV(2),  6. — Reli- 
gious Societies* 


MIDLAND  DISTRICT  TURN- 
PIKE TRUST. 

Action  under  3  Vic,  ch,  53 — Plead- 
ings.] — 1.  In  an  action  brought  by  the 
Commissioners  of  the  Midland  District 
Turnpike  Trust  under  3  Vic.  ch.  53,' 
it  must  appear  upon  the  face  of  the 
declaration  that  the  demand  accrued 
to  the  commiuaoneii  in  the  course  of 


their  business  as  commissioneni.  Cwn^ 
ming  V.  Cruess  el  al,  ii.  U.  C.  R.  125. 

Limited  power  to  demise — Demise 
beyond  tlmt  power — Note  for  rent— 
Eoctension  of  time,'}— 2,  Commis- 
sioners appointed  under  an  act  of  pai^ 
liament  limiting  their  poivers  with 
respect  to  demises  and  to  the  collection 
and  appropriation  of  rent  when  due, 
make  a  demise  beyond  this  scope ;  the 
tenant  is  put  intp  possession  and  enjoys 
his  term ;  the  commissioners,  at  the 
expiration  of  the  term,  take  a  promis- 
sory note  from  the  tenant  for  the 
amount  of  rent :  Held,  that  the  com- 
missioners, by  their  clerk,  could  not 
sustain  an  action  upon  such  note,  on 
two  grounds — first,  because  the  pro- 
mise to  pay  the  note  arose  upon  in 
illegal  consideratien,  viz.,  the  illegal 
demise;  and  secondly,  because  the 
commissioners  had  no  power,  though 
the  demise  were  legal,  to  give  time  for 
payment  of  rent  already  due  (Robinson, 
C.  J.,  dissentienle  upon  both  grounds). 
Ireland  v.  Guess  et  al.,  iii.  U.  C.  B. 
220. 

JLcase  different  from  provisums  tfi 
the  a^t,] — 3.  A.  sues  as  clerk  to  com- 
missioners exercising  a  public  trust 
under  an  act  of  parliament  (3  Vic.  ch. 
53)  upon  an  illegal  demise  of  tolls  for 
a  year,  at  a  rent  payable  every  fort- 
night in  advance^  the  27th  section  of 
that  act  requiring  the  rent  to  be  made 
payable  monthly;  the  lease  stated  in 
tbe  declaration  is  said  to  be  subject  to 
the  provisions  in  the  act:  Hdd,  on 
demurrer  to  the  declaration,  that  the 
plaintiff,  as  clerk  to  the  commissioners, 
could  not  be  permitted  to  recover  on 
such  a  contract,  because  it  is  a  con- 
tract substantially  different  from  the 
one  which  the  commissioners  are  ex- 
pressly directed  by  the  statute  to  make. 
Ireland  v.  NMe,  iii.  U.  C.  R.  235. 


MILEAGE. 

See  PODRDAGB  BTC.»  6. 


MOLIiITKK  MANUS  IMFOBUIT. 
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MILLER. 
See  Assumpsit,  II.  5, 


MILLS. 

See  Arbitration  and  Award,  IV 
(3),  1,2. — Case  (Action  on  the), 
9.^£assment,  3, 4,5, 6, — Water 
2,3. 


mSDIRECTION  (OF  JUDGE). 

See  Attorney,  11(1),  9. — ^Auction, 
2^ — Carrier,  13. — Nbw  Trial,  VI. 


MISJOINDER. 

See  Action,  6. — ^Demurrage,  2.-^ 
Demurrers,  13, 15. — ^Pleading,  X. 


MISNOMER. 

See  Arrest,  I.  17. — Costs,  IV(1), 
11. — Ejectment,  II.  8. — Judg- 
ment OP  NoN  Pros,  3. — Practice, 
1.24.5  II.  15.— Variance, 9, 12,14. 

How  taken  advantage  of.] — It  is 
no  ground  of  non-suit  that  the  plaintiff 
has  declared  by  a  name  different  from 
her  real  name ;  it  can  only  be  taken 
advantage  of  by  an  application  to 
amend  the  declaration.  Murphy  v. 
Bunt  et  al.y  li.  U.  C.  R.  284. 


MISREPRESENTATION. 

See  Contract,  3. — ^Insurance,  3, 8. 
Limitations  (Statute  of),  III.  2. 
Sheriff,  IV.  5. 


,     MISSPELLING. 
See  Arrest,  I.  32. — ^Idbm  Sonans. 


MOLLITER  MANUS  IMPOSUIT, 
See  Amault  and  Battbrt,  1, 4. 
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See  Bankrupt  etc.,  8. — Common 
Counts,  3.-Contract,  14. — Cor* 
poration,  3, 6. — Division  Court, 
4. — Gaming.  1,  2. — Infant,  2. — 
Joint  Stock  Company, 4. — Part. 
NERS  etc.,  13. — Set-off,  15. — 
Sheriff,  III.  9;  V.   12. 

Agreement  by  testator  to  purchase 
land* — Recovery  of  money  on  fcdl* 
ure  of  agreement."] — 1 .  Where  money 
had  been  paid  by  a  testator  on  ao 
agreement  for  the  purchase  of  lands, 
which  the  vendor  had  failed  to  coni'r 
plete,  the  money  may  be  recovered 
back  by  the  executors  as  money  had 
and  received  to  the  use  of  the  testator. 
Smart  et  al,  v.  Brawn,  Easter  Term, 
2  Vic. 

May  be  maintained  for  money 
levied  on  an  execution,'] — 2.  An  ac- 
tion for  money  had  and  received  may 
be  maintained  against  a  sheriflf,  for 
money  levied  on  an  execution.  ShtUer 
et  al,  v.  Leonardf  iii.  0.  S.  314. 

Assignment  of  judgment  for  Joint 
benefit  of  assignee  and  plaintiff— Re^ 
covery  of  plaintiff  '5  share,]  —  3, 
Where  a  judgment  was  assigned  to  the 
defendant  for  the  joint  benefit  of  the 
plaintiff  and  himself,  and  he  received 
the  whole  amount  of  it:  Heldy  that  the 
plaintiff  could  recover  his  share  as 
money  had  and  received.  Hooker  et 
al.  V.  McMillan,  iv.  0.  S.  14. 

Lease  of  farm  on  shares — Recover 
ry  of  lessor'*s  share.] — 4,  Where  the 
plaintiff  let  to  the  defendants  a  farm  on 
shares  by  an  instrument  under  seal, 
and  the  defendants  covenanted  to  de- 
liver to  him  a  portion  of  the  crop  by  a 
certain  day,  but  before  that  day  sold 
the  crop  and  applied  the  money  to 
their  own  use :  Held,  that  the  plaintiff 
could  not  rescind  the  contract  and  sue 
for  his  proportion  as  money  had  and 
received.  Ducat  y.  Su^eeney  et  al>, 
Mich.  Term,  3  Vic. 

Illegal  interest  on  loan — PUdntiff 
may  recover  the  excess.] — 5.  A  plain- 
tiff who  has  paid  more  than  the  legal 
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interest  for  money  loaned  to  him  may 
maintain  an  action  for  money  had  and 
received  against  the  lender,  to  recover 
back  the  excess  of  interest  over  the 
legal  rate.  BarrQiart  v.  Robertson^ 
Trin.  Term,  7  Vic. 

Construction  of  vxjnh  "  value  re" 
ceivecP^ — Evidence.'] — 6.  The  words 
"  value  received"  in  an  agreement  to 
the  following  effect — ^**  I  promise  to  pay 
A.  or  bearer  25/.  value  received,  to 
be  paid  in  merchantable  wheat  at 
market  price" — ^import  a  debt  due,  and 
are  prima  facie  evidence  of  a  consi- 
deration ;  and  such  an  agreement  may 
be  shewn  under  the  counts  for  money 
had  and  received,  and  the  account 
stated.  Waddel  v.  McCahe,  iii.  0.  S. 
502. 

Agreement  void  under  Statute  of 
Frauds — Recovery  of  numey  paid 
thereon.] — 7.  If  a  party  pay  money 
on  a  verbal  agreement  for  the  sale  of 
lands,  he  cannot,  without  shewing 
something  more,  maintain  an  action  to 
recover  it  back,  on  the  ground  that  the 
agreement  is  void  by  the  Statute  of 
Frauds.  Barber  v.  Armstrong,  Trin. 
Term,  7  Vic. 

Agreement  to  be  aaxmntahle  for 
the  amount  of  a  note  deposited,  if  paid 
— Action  not  maintainable  tf  not 
paid.] — 8.  A.  leaves  with  6.  Uie  fol^ 
lowing  receipt — "  Mr.  John  L'Espe- 
iBnee  has  left  with  me  a  note  signed 
by  J.  G.  Tremaine  for  97/.,  payable  at 
the  Bank  of  Montreal  here,  at  three 
months  from  the  31st  ultimo,  which  I 
am  to  account  to  him  for  if  paid,  de- 
ducting the  amount  he  owes  me. — Co- 
bourg,  April  1st  1846,  (signed),  Ben. 
jamin  Clarke." — A.  indorses  the  note 
and  gets  it  discounted  at  a  Bank. — 
When  it  becomes  due  the  note  is  re- 
newed with  B.'s  assent,  who  indorses 
the  same. — ^Before  the  renewal  be- 
comes due,  B.  sues  A.  for  money  had 
and  received :  Held,  that  under  these 
facts  the  action  would  not  lie.  UEs* 
perance  v.  Clark,  iv.  U.  C.  R.  12. 

Cheque  lost  in  transmission  to  a 
bank — Who  liable  far  suchloss.] — 


9.  Where  the  plaintiff's  agent  had 
paid  into  the  agency  of  the  (roreBank 
at  Simcoe  a  sum  of  money,  partly  in 
cash,  and  partly  by  cheque  on  the 
Commercial  Bank  at  Toronto,  to  be 
placed  to  the  credit  of  the  plaintiff 
with  the  Gore  Bank  at  Hamilton,  and 
the  agent  at  Simcoe  took  upon  the 
whole  sum  the  usual  commission  of  a 
quarter  per  cent,  for  transmission,  but 
the  cheque  was  lost  in  being  sent  from 
Hamilton  to  Toronto,  and  was  never 
paid  by  the  Commercial  Bank,  or 
credited  to  the  plaintiff — ^it  was  held 
that  the  plaintiff  could  not  maintain  an 
action  against  the  Gore  Bank  for  the 
amount  of  the  cheque  as  so  much 
money  had  and  received  to  his  use. 
Todd  V.  The  Gore  Bank,  i.  U.  C.  R. 
40. 

Money  paid  by  a  bank  to  a  urong 
person  recoverable  from  the  bank  by 
party  entitled  to  it.] — 10.  The  Bank 
of  British  North  America  in  England 
received  money  there  to  be  trans- 
mitted to  A.  in  Upper  Canada,  and 
sent  a  letter  of  credit  by  post  to  A.  to 
receive  the  money  at  a  branch  of  the 
bank  in  Toronto.  The  letter  was  ta- 
ken out  of  the  post-office  in  Canada 
(A.  having  in  the  meantime  died),  and 
A.'s  name  forged  on  the  letter  of  cre- 
dit, and  the  money  received  by  some 
person  unknown.  Held,  that  A.*s  ex- 
ecutrix was  entitled  to  recover  the 
money  from  the  branch  at  Toronto  as 
money  had  and  received  to  A.'s  use. 
Gissing  et  uz.  v.  Hopper,  Easter  Term, 
7  Vic. 

Promise  to  pay  ddft  of  another — 
4fth  section  of  the  Statute  of  Frauds.] 
— 11.  Where  the  plaintiff  had  been 
employed  by  A.  in  getting  out  timber, 
which  A.  aflerwards  sold  to  the  defen- 
dant, who  agreed  verbally  with  the 
plaintiff  and  others  who  had  been 
working  with  him — the  timber  being  in 
their  possession — ^that  he  would  pay  the 
wages  of  the  plaintiff  and  others  if 
they  would  assist  in  railing  the  timber 
to  Quebec,  out  of  the  proceeds  of  its 
sale  there:  Held,  that  on  shewing  the 
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sale  there,  the  plaintiff  was  entitled  to 
reeover  for  his  wages  as  money  had 
and  received,  and  that  the  case  was 
not  within  the  Statute  of  Frauds.  Mc- 
DoneU  v.  Cook,  i.  U.  C.  R.  542. 

Taxes  paid  to  one  treasurer  for 
transmission  to  a?iother — Neglect — 
Taxes  paid  a  second  time  under  pro- 
test— Recovery,'] — 12.  Where  taxes 
were  paid  to  the  treasurer  of  the  Home 
district  on  lands  situate  in  the  Ottawa 
district,  for  the  purpose  of  their  being 
transmitted  to  the  treasurer  of  the  lat- 
ter district,  and  the  treasurer  of  the 
Home  district  not  having  so  transmit- 
ted the  amount,  the  lands  were  duly 
advertised  for  sale,  and  the  plaintiff,  in 
Older  to  save  the  lands,  paid  the  taxes 
to  the  treasurer  of  the  Ottawa  district 
under  protest:  Held,  that  he  could  not 
maintain  an  action  for  money  had  and 
received  against  him  to  recover  them 
back.  Baldwin  v.  Johnsofif  ii.  U.  C. 
R.  475. 

Aaion  against  an  attorney^  evi- 
dence of  judgment  being  fraudulently 
obtained.'] — 13.  In  an  action  for  money 
had  and  received  against  an  attorney, 
evidence  that  the  judgment  under 
which  the  money  was  collected  was 
fraudulently  confessed  was  held  not 
admissible.  Williams  v.  King^  Dra. 
Rep.  452. 

Far  money  paid  on  an  agreement 
ixidf  as  made  on  Sunday.]  —  14. 
Where  A.  had  received  money  on  an 
agreement  to  deliver  timber  to  B.  and 
afterwards  refused  to  deliver  the  tim- 
ber, and  was  sued  by  B.  to  recover  the 
ffioney  back,  it  is  no  defence  to  such 
an  action  to  shew  the  agreement  made 
on  a  Sunday,  and  therefore  void  under 
the  act  8  Vic.  eh*  45 ;  for  if  void,  that 
would  be  no  reason  why  the  money 
received  under  it  should  not  be  re- 
funded. Vail  V.  Duggan  et  al.,  vii. 
U.  G.  B.  568. 


MONEY  LENT. 
See  Arrest,  I.  14, 20, 25. 


Cheque^    no   evidence   of] — ^The 

production  of  a  cheque  is  not  even 

prima  facie  evidence  of  money  lent  by 

the  drawer.    Foster  v.  Fraser,  Mich. 

Term,  4  Vic. 

[In  declaring  for  money  lent,  it  is  not  ne- 
cessary to  aver  that  the  money  was  lent  at 
the  detendant's  request.  Vkton  v.  Davit^  zii. 
M.  &  W.  758.] 


MONEY  PAID. 

See  Arrest,  I.  13,  20. — Bills  of 
Exchange,  VIII.  2.  5. — Execu- 
tor ETC.,  I.  6. — Goods  sold,  6. — 
Partners  etc.,  7. 

Sale  of  land — Transfer  of  right 
thereto  through  several  parties — Loss 
of  right  of  action  by  the  original 
vendor  against  the  original  vendee.] 
— 1.  Where  A.  sold  land  to  B.  for 
225/.,  and  B.  sold  it  to  C.  for  the  same 
sum,  and  C.  sold  it  to  D.,  and  it  was 
agreed  between  A.,  C.  and  D.  that  D. 
"should  pay  A.,  who  thereupon  dis- 
charged B.,  who  discharged  C,  and 
A.  agreed  to  take  from  D.  land  in  pay- 
ment of  200/.  of  the  purchase  money, 
and  took  D.  's  promisr^ory  note  for  25/. 
the  residue;  but  having  subsequently 
borrowed  95/.  of  D.,  instead  of  re- 
ceiving at  once  a  deed  of  the  land  in 
payment  of  the  200/.,  he  took  a  bond 
that  a  deed  should  be  made  to  him  on 
the  re-payment  of  the  95/.  by  instaU 
ments ;  but  having  made  default  in  the 
payment  of  these,  he  abandoned  the 
bond  and  note  given  by  D.,  and  brought 
an  action  against  B.  for  the  225/. ,  as 
money  paid  to  his  use :  Held,  that  the 
action  could  not  be  maintained,  A. 
having  lost  his  remedy  on  D.'s  bond 
through  his  own  default,  and  therefore 
having  na  right  to  make  B.  pay  the 
money.  Holmes  v.  Spencer,  iii.  O. 
S.  161. 

Recovery  of  costs  by  a  party  indent 
nified,] — 2.  An  action  for  money  paid 
will  not  lie  against  a  person  who  has 
engaged  to  indemnify  another  against 
the  costs  of  an  action  brought  against 
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him  for  the  amount  of  those  costs  after 
they  have  been  ]>aid  by  the  party  in- 
demnified ;  the  action  should  be  spe- 
cial on  the  indemnity.  Miller  v. 
MunrOf  Mich.  Term,  5  Vic. 

Recovery  of  costs  paid  by  a  party 
defending  a  suit  for  anodier,'] — 3. 
A.  releases  B.  from  gaol  by  undertak- 
ing to  pay  C.  the  debt  B.  owed  him. 
C.  sues  B.  upon  this  undertaking  and 
recovers. — B.  requests  A.  to  defend 
the  suit  in  order  to  gain  time :  Hddj 
that  A.  could  recover  from  B.  the 
costs  of  this  suit  on  the  conmion  count 
for  money  paid  to  his  use.  Smith  v. 
Davidson,  iv.  U.  C.  R  191. 

Action  by  a  vxirehouseman  against 
a  person  who,  through  mistake  y  had 
taken  goods  from  his  toarehouseJ] — 4. 
A.y  a  wharfinger  and  warehouseman, 
receives  a  hogshead  of  sugar  to  be 
stored  in  his  warehouse.  It  belonged 
to  B.y  but  through  mistake  it  was  de- 
livered by  A.'s  servant  to  C,  who  came 
and  claimed  it  as  his. — ^B.  hearing  of 
it,  convinces  A.  that  he  has  made  a 
mistake  in  delivering  it  to  C.»  and  A. 
pays  B.  the  price  of  the  sugar  and 
brings  his  action  on  the  common  count 
for  money  paid  against  C. — A.  reco- 
vers. Held,  on  motion  for  a  new  trial 
that  A.  on  these  facts  need  not  declare 
specially,  but  could  recover  against  C. 
on  the  common  count  for  money  paid. 
Kitson  V.  Short,  iv.  U.  C.  B.  220. 

Averment  of  request.^ — 5.  In  de- 
claring on  the  common  count  for  money 
paid,  it  must  be  averred  that  the  money 
was  paid  by  the  plaintiff  to  the  defen- 
dant at  his  request.  Aikin 
cuU,  vii.  U.  C.  R.  143. 


ation  of  original  posts.     Sherwood  i» 
Moore,  m.  U.  G.  R.  46& 


MONUMENTS. 

Survey  —  Evidence  of  original 
posts,"] — ^A  surveyor  cannot  act  inde- 
pendently of  the  provisions  of  the 
statute  58  Geo.  III.  ch.  13,  and  arbi- 
trarily lay  on  one  side  the  evidence 
which  neighbors  are  ready  to  give 
from  their  ownknowledfe  of  the  aita- 


MORTGAGE. 

See  Aurest  of  Judgment, 2.~BAifi 
OF  Upper  Canada,  3, 4. — Covep 
NANT,  11(1),  2,  3  ;  11(2),  7, 17, 18. 
Debt,  2. — Distress,  1. 16.— Dow- 
er, II.  2. — Ejectment,  1. 3;  VIII. 
12,  13,  23.— Estoppel,  4.— Exe- 
cution, 11,  12. —  Fraudule>t 
Deeds  etc.  ,  15. — Joint  Tenancy, 
1. — LmriATioNS  (Statute  op),II. 
27,  et  seq. — ^Maintenance,  (Sta- 
tute op),  7. — New  Trial,  X.  15. 
Partners  etc.,  15. — Ship  Regb- 
TRV  Act,  1. — Sunday,  3,4. — ^Usu- 
ry, 2,  9. — Witness,  9. 

Furchase  of  land  at  i^kerijf^t  salt 
on  an  execution  subsequent  to  a  mort- 
gage J] — 1.  A  purchaser  at  sherirs 
sale  of  lands,  sold  under  a  judgmeDt 
and  execution  subsequent  to  a  mort- 
gage in  fee  by  the  debtor,  cannot  re- 
cover against  the  mortgagee  in  poMes- 
sion.  Doe  dem.  Richardson  v.  Did^ 
son,  ii.  0.  S.  292. 

Stay  of  proceedings  on  payment  of 
debt,  interest  and  costsJ] — 2.  Where 
A.  gave  an  absolute  conveyance  of 
land  to  B.,  to  secure  a  sum  of  mo&ej 
lent  by  him  to  A.,  and  B.  gave  a  bood 
for  its  re-conveyance,  on  the  payment 
of  the  money  lent^  on  a  certain  day ;  on 
ejectment  brought  by  B.  after  a  lapse  of 
eight  years,  the  Court  ordered  that  pro- 
ceedings should  be  stayed  on  paymeot 
of  the  principal,  interest  and  costs, aad 
refused  to  allow  the  plaintiff  to  indude 
a  simple  contract  debt  incurred  on  the 
security  of  the  bond,  because  there 
was  no  writing  respecting  it,  and  the 
statute  7  Geo.  II.  ch.  20,  under  which 
the  proceedings  were  stayed,  did  not 
extend  to  it.  Doe  dem.  Shuter  et  d. 
V.  McLean,  iv.  O.  S.  1. 

[See  caset  6  and  11,  infra.] 

Mortgage  for  larger  sum  than  ad- 
vaaicedr^BighU  of  nmgfue  tMout 
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notkeJ] — 3.  Where  the  instalmenti 
on  a  mortgage  were  for  a  larger  sum 
than  was  advanced,  and  the  mortgagee 
on  discovenng  the  mistake,  gave  an 
undertaking  in  a  separate  paper,  not 
under  seal,  that  only  the  correct  sum 
should  he  demanded,  and  afterwards 
assigned  the  mortgage,  and  the  assignee 
hrought  covenant  against  the  mortgagor 
for  non-payment  of  the  instalments  as 
set  out  in  the  mortgage— the  Court  re- 
jfiised  to  stay  proceedings  on  payment 
of  the  sum  really  due.  Baby  v.  Milne, 
Hil.  Term,  6  Wm.  IV. 
[Alto,  see  case  11,  infra.] 

Presufnption  of  re-conveyance  when 
mongageinfactscUufiedJ\ — 4.  Lands 
were  mortgaged,  and  at  the  time  for 
redemption^  by  agreement  between  the 
mortgsLgor  and  mortgagee,  the  money 
was  paid  by  a  conveyance  of  the  land 
to  a  stranger,  but  the  mortgage  was  not 
given  up,  nor  was  there  a  re-convey- 
ance, and  some  years  aflerwards  the 
mortgagee  conveyed  the  land  in  fee  to 
another :  Held,  that  the  grantee  of  the 
mortgagor  must  recover,  and  if  neces- 
sary, a  re-conveyance  would  be  pre- 
sumed from  th  e  mortgagee.  Doe  dem, 
McLean  v.  Whitesides,  Easter  Term, 
6  Wm.  IV. 

Ejectment  by  a  second  mortgagee 
against  a  purduuser  from  frst  mort- 
gageeJ] — 5.  Where  A.  made  a  mort- 
gage of  his  property  to  two  persons  at 
different  times,  and  died  after  the  time 
for  payment  in  the  first  mortgage,  with- 
out having  Fedeemed  either,  and  the 
first  mortgagee  having  taken  possession 
sokl  lo  A.'s  heir  for  a  valuable  consid- 
eration, who  entered  into  possession 
and  died,  leaving  B.  his  heir,  who  was 
also  A.'s  heir :  Heid^  that  the  second 
mortgagee,  having  a  mortgage  of  the 
eqottj  of  redemptioii  only,  could  not 
bring  an  ejectment  against  B.,  who 
was  in  by  purchase,  and  not  by  de- 
scent, and  was  tkefefore  not  estopped 
by  A.'s  deed.  Doe  dem*  OtUe^ne  v'. 
Maeaulayy  Hil.  Term,  7  Wm.  IV. 

Bond  to  convey  land  on  payment  of 
aceriainsunhnoteominmiaMamort-' 


gag'*  I—  6.  A.  having  purchased  a  lot 
of  land,  and  having  paid  several  instal- 
ments of  the  purchase  money,  but 
having  received  no  deed,  assigned  his 
right  to  B.,  taking  a  bond  from  him 
that  if  he  should  obtain  the  deed  on 
the  payment  by  A.  to  him  of  100/.  in 
two  years,  he  would  convey  the  land 
to  A :  Held,  on  ejectment  brought  by 
B.,  the  two  years  having  expired,  that 
A.  could  not  treat  the  bond  as  a 
mortgage,  and  redeem  on  the  payment 
of  the  principal,  interest  and  costs, 
under  7  Geo.  II.  ch.  20.  Doe  dem. 
Shannon  v.  Roe,  Hil.  Term,  7  Wnu 
IV. 

Judgment  and  execution  on  a  mart* 
gage  set  aside  in  favor  of  an  innocent 
purchaser,'] — 7.  A  judgment  and  exe- 
cution in  ejectment  on  a  mortgage  will 
be  set  aside  in  favor  of  an  innocent 
purchaser  without  notice,  so  as  to 
enable  him  to  redeem  on  payment  of 
costs.  Doe  dem,  Milbum  v.  Sidbald, 
Mich.  Term,  6  Wm.  IV. 

Registrar's  certificate  evidence  of  a 
re'oonveyance,}-^.  Semble:  That 
the  certificate  of  the  registrar  of  the 
dischaige  of  a  mortgage,  indorsed  on 
the  mortgage  deed,  is  sufficient  evi- 
dence of  a  re-oonveyance  under  the 
statute,  without  shewing  the  execution 
ofthe  discharge  itself.  Doedem.Crooh' 
shank  v.  Humberstone,  Hil.  Term,  4 
Vic. 

Crops  sown  by  mortgagor  at  the  in- 
stance of  mortgagee — Demand  qfpos' 
session.} — 9.  Where  a  mortgagor  in 
possession,  after  default  made  in  pay- 
ment of  the  mortgage  money,  received 
a  letter  from  the  mortgagee,  who  was 
in  a  foreign  country,  directing  him  to 
ut  a  spring  crop  into  the  land,  unless 
e  came  into  the  country  in  time  for 
the  mortgagor  to  remove  in  the  spring, 
and  he  did  not  come  until  the  summer: 
Held,  that  notwithstanding  the  relation 
between  the  parties  of  mortgagor  and 
mortgagee,  utider  the  circumstances, 
the  defendant  could  not  be  turned  out 
of  peswiBJon  of  the  land  while  the 
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cropB  were  growing,  nor  without  a  de- 
mand of  possession.  Doe  dem.  Pat" 
tersan  v.  BroKm,  Hil.  Term,  6  Vic. 

Usury  in  deht^far  which  mortgage 
givcnJ] — 10.  A.  gave  his  note  for  a 
debt  justly  due  by  him,  untainted  with 
usury,  which  note  was  indorsed  by  B. 
to  C.  upon  usurious  terms,  and  A. 
afterwards  makes  a  mortgage  to  G.  lo 
secure  the  amount  payable  by  the  note 
with  interest :  Held,  that  although  the 
mortgage  was  only  given  to  secure 
what  A.  was  legally  liable  to  in  the 
first  instance,  as  maker  of  the  note, 
yet  C.  could  not  recover  upon  it,  be- 
cause he  had  taken  it  to  secure  the 
debt  arising  from  his  usurious  discount 
of  the  note.  Chamberlin  v.  Cham- 
bersy  i.  U.  C.  R.  126. 

Stay  of  proceedmgs  under  7  Geo, 

11.  ch.  20,  w}i€n  the  amount  on  the 
face  of  tJi£  mortgage  is  not  admitted,"] 
— 11.  In  ejectment  on  a  mortgage,  the 
Court  will  not  order  the  proceedings 
to  be  stayed  and  a  re-conveyance  to 
be  made  under  7  Geo.  II.  ch.  20,  on 
payment  into  Court  by  the  defendant 
of  the  money  due  upon  the  bond  and 
mortgage,  together  with  the  costs  of 
the  action,  where  the  whole  amount 
secured  by  the  mortgage  is  not  admit- 
ted to  be  due ;  nor  will  a  reference  to 
the  master  be  ordered,  to  ascertain  the 
amount  actually  due  in  such  case. 
Doe  dem.  McKenzic  etal.  v.  Ruther. 

ford,  i.  U.  C.  R.  172. 

Ejectment  by  mortgagor  against  a 
stranger  tohen  mortgage  over-due.] — 

12.  An  action  of  ejectment  cannot  be 
sustained  by  a  mortgagor,  to  recover 
possession  of  the  mortgaged  premises 
against  a  stranger  where  the  mortgage 
is  over-due  and  unsatisfied,  the  fee  and 
right  of  possession  being  in  the  mort- 
gagee. Doe  dem.  McBemie  v.  Lunr 
dyy  i.  U.  C.  R.  186. 

Tena/ncy  between  assignee  of  mort" 
gagor  through  ike  iher^y  and  mort- 
gagee,]— 13.  The  assignee  of  a  mort- 
gagor's interest,  through  the  medium  of 
a  iberiffi  after  the  mortgage  has  been  | 


satisfied,  cannot  be  looked  upon  as  a 
tenant  at  sufferance  to  the  mortgagee; 
a  conveyance,  therefore,  made  by  the 
mortgagee  while  such  an  assignee  was 
in  possession,  would  be  void«  Doe  dem, 
Carey  et  al.  v.  Cumberland,  vii.  U. 
C.  R.  494. 

Memorial  to  mortgage,] — 14.  It  is 
not  necessary  in  the  memorial  of  a 
mortgage  to  notice  the  proviso  for  re- 
demption. Hamilton  v.  X»09u,£a8ter 
Term,  7  Wm.  IV. 


MORTMAIN. 

•    See  Will,  10. 

9  Creo.  II.  ch,  36.]— The  statute  9 
Geo.  II.  ch.  36,  relating  to  charitable 
uses  is  in  force  in  Upper  Canada.  Doe 
dem,  Anderson  v.  Todd  et  al,,  ii.  U. 

\J,  A.  o2. 


MUNICIPAL  COUNCIL. 

See  District  Couwcil. 


MUNICIPAL  COUNCILLOR. 

See  District  Councillor. 


MURDER. 
See  Criminal  Law,  1,  3. 


NATURALIZATION. 
Seven  year^  residence  of  a  parent 
(a  foreigner)  in  this  province — Bight 
of  her  son  to  inherit,] — Seven  years' 
residence  of  a  parent  fa  foreigner)  io 
this  province,  makes  tier  a  natural 
bom  subject  of  Her  Majesty  for  all 
purposes ;  and  being  so,  her  heir  would 
be  entitled  to  inherit  under  4  &  5  Vic. 
ch.  7,  sec.  3,  and  more  particulariy 
the  heir  in  this  case  (the  lessor  of  the 
plaintiff,)  who  was  naturalized  by  name 
with  other  persons  under  7  Vic.  ch. 
43.  Doe  dem.  Chandler  v.  Tesster, 
vi.  U.  C.  R.  216, 
[Sm  statuta  10  &  11  Vie.  ch.  112.] 


NATIGATIOfr. 


NKW  A88IOKMBNT. 


SOS 


NAVIGABLE  WATERS. 

See  Watbr,  I.  4. 


NAVIGATION. 

See  Carrier,  passim. — ^Demurrage. 
General  Average. — Goods  sold 
2. — ^INSURANCE)  5,et8eq. — Plead- 
iWG,  II.  7 ;  IV.  2. — Principal  and 
Agent,  4. — Rideau  Canal,  3. 

What  understood  by  "  dangers  of 
the  lakey] — 1.  Where  a  defendant 
had  agreed  to  return  a  steamer  char- 
tered by  him  on  a  certain  day  in  good 
repair,  *'  dangers  of  the  lake  except- 
ed,'' it  was  decided  that  damage  to  the 
steamer  by  an  accidental  fire,  not  oc- 
casioned by  lightning,  did  not  excuse 
the  charterers  for  not  returning  the 
steamer  in  good  repair,  as  it  did  not 
eome  under  the  exception  of  '*  dangers 
of  the  lake."  Lamed  v.  McRae,  i. 
U.  C.  R.  99. 

2.  Quare:  Whether  a  fire  occur- 
ring in  a  steamer  from  some  cause 
cleariy  connected  with  the  use  of 
steam,  would  come  within  the  excep- 
tion of  <<  dangers  of  the  lakel"    lb. 

When  owners  of  vessels  injured  by 
cdlision  can  recover  therefor.'] — 3.  In 
order  to  enable  the  owner  of  a  vessel 
that  has  been  lost  or  injured  by  colli- 
sion to  recover  damages  for  the  injury, 
it  must  appear  that  the  accident  was 
not  in  any  way  owing  to  the  negligence, 
misconduct,  or  want  of  skill  in  those 
navigating  such  vessel,  and  that  the 
provisions  of  our  provincial  act  7 
Wm.  IV.  ch.  22  have  been,  as  far  as 
they  are  applicable,  properly  observed. 
Eberts  et  al.  v.  Smytke  et  al,,  iii.  U. 
C.  R.  189.      / 

Steamboat  not  towing  as  by  con- 
tract^ owing  to  ice  J] — 4.  Semble: 
That  is  no  defence  to  an  action  against 
the  commander  of  a  steamboat  for  not 
towing  ScCf  that  he  could  not  perform 
his  contract  by  reason  of  his  tow-boat 
being  unavoidably  frozen  in  the  ice. 
Borland  v.  Bonter,  v.  U.  C.  R.  583. 


I  Bight  of  master  to  detain  ship  or 
freight  for  toages  J^,] — 5.  The  mas- 
ter of  a  vessel  has  no  claim  or  right 
against  the  owners  to  detain  the  ship 
or  freight  for  wages,  or  any  disburs- 
ments  made  by  him  on  account  of  the 
ship.-  Land  et  al.  v.  Maldeny  v.  U. 
C.  R.  309. 


NEGLIGENCE. 

See  Attorney,  11(1),  passim;  11 
(2),  5. — Auction  etc.,  2. — Bai- 
LiFP,  2. — Carrier,  13,  14,  17. — 
Case  (Action  on  the),  10. — New 
Trial,  X.  29.  —  Principal  and 
Agent,  7. 


NE  unques  accouple. 

See  Dower,  II.  6. 

NE  UNQUES  ADMINISTRATOR, 
See  Executor  etc.,  II.  5,  7. 


NE  UNQUES  SEIZIE. 
See  DowER,  II.  7, 16. 


NEW  ASSIGNMENT. 

See  Guarantee,  5. — Sheriff,  III. 
5. — Trespass,  II.  14»,  15, 25. 

Time  to  plead,] — 1.  The  defendant 
has  the  same  time,  viz.,  eight  days,  to 
plead  to  a  new  assignment  as  to  a  de- 
claration, linger  v.  Crosbyy  iii.  0.  S. 
175. 

Trespass — Statement  of  time  and 
place  in  new  assignment.] — 2.  It  is 
not  necessary  in  a  new  assignment  in 
trespass  to  state  time  and  place ;  it  is 
sufficient  to  allege  that  the  trespasses 
complained  of  were  committed  at  other 
and  different  times,  and  on  other  and 
diflerent  occasions  than  as  in  the  plea 
mentioned.  McGillis  v.  McMartin, 
Easter  Term,  7  Vic. 
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7Vespat9-NewassignmefUnottup' 
parted  by  evidence — Nan-suU.'] — ^3. 
The  plaintiff  declares  in  trespass  in  one 
count  for  breaking,  &c.y  on  the  20th 
November  1845. — ^The  defendant  jus- 
tifies as  assignee  under  a  commission 
of  bankruptcy  issued  against  the  plain- 
tiff.— The  plaintiff  new  assigns  other 
trespasses  committed  on  the  said  20th 
November  1S45 ;  to  which  the  defen. 
dant  pleaded  "  not  guilty.''  At  the  trial 
the  plaintiff  proved  but  one  trespass 
committed :  Heidf  that  under  the  plead- 
ings, the  plaintiff  should  be  non-suited. 
Henderson  v.  Beekman^  iv.  U.  C«  R. 
150. 


I. 
II. 


III. 

IV. 

V. 

VI. 
VII. 

VIII. 

IX. 


X. 


XI. 


NEW  TRIAL. 

Verdict  contrary  to  Law, 
Evidence,  OR  Judge's  Charge. 

Verdict  on  doubtful,  con- 
flicting, IMPROPER,  or  insuf- 
ficient Evidence,  or  disco- 
vert OF  New  Evidencs. 

Absence,  Mistake,  Miscon- 
duct, OR  Incompetency  of 
Witnesses. 

Excessive  ok  trifling  Dam- 
ages. 

Allowance  of  second  or 
THIRD  New  Trial. 

Misdirection  of  Judge. 

Jury  improperly  pannelled, 
or  influenced— Misconduct 
of  Jury, 

Surprise — Case  taken  out 
of  Order  or  in  Absence  of 
Counsel. 

When  granted  condition- 
ally— Effect  of  Non-per- 
formance OF  CONDmON,  WHEN 

conditional. 

Other  Cases,  and  general 
Practice  in  granting  New 
Truls. 

Of  thb  MoTioir  for  a  Nsw 
Tria  li*' 


L  VBRDICTCOlTTRARTToLAWyEvi- 

DENCEy  OR  Judge's  Charge. 

See  BaLS  of  Exchange  etc.,  III. 
25. —  Contract,  5. —  Duress^— 
Illegality,  2- — ^Insurance,  7.— 
Malicious  Arrest,  9. — ^New  Tri- 
al, II.  19;  V.  1.^ — ^Non-suit,  U. 
Sheriff,  IV.  2,  3.— Taxes,  13.— 
Trespass,  II.  19. — Verdict,  13. 

Verdict  dearly  against — Neu;  trial 
Ufithout  costs. ^ — 1.  Where  the  joiy 
found  for  the  defendant  perversely, and 
clearly  against  law  and  evidence,  and 
the  judge's  charge,  the  Court  granted 
a  new  trial  without  coats.  IMnf  v. 
Lewis  et  al.,  i.  U.  C.  R.  66* 

Verdict  for  platnttf  against  law 
and  evidence  —  No  dear  grounds 
shewn  by  defendant.'] — 2.  Though  the 
Court  may  think  that  under  the  facts 
proved,  in  an  action  on  the  case  for  a 
malicious  arrest,  a  verdict  for  the  de- 
fendant would  have  been  more  proper 
than  for  the  plaintiff— yet,  if  no  clear 
and  precise  ground  has  been  shewn  by 
the  defendant  for  the  suspicion  sworn 
to,  and  there  has  been  no  misdirection 
on  the  part  of  the  learned  judge  at  the 
trial,  the  Court  will  not  grant  a  new 
trial.  Davis  v.  Fortune,  vi.  U.  C.  B. 
281. 

Transgression  of  limits  by  debtor 
— Action  on  band— Verdict  againsL 
evidence.] — 3.  Where  in  an  action  oa 
a  bond  to  the  limits,  it  was  proved  that 
the  principal  had  been  seen  fifty  yardi 
beyond  tlie  limits,  and  the  jury  not- 
withstanding found  for  the  defendant, 
a  new  trial  was  granted  on  payment  of 
costs.  Chesley  v.  McMillan,  Easter 
Term,  3  Vic. 

Smallness  of  damagesnoobfeetion,] 
— 4f*  Smallness  oi  damages  is  no  ob- 
jection to  a  new  trial,  when  the  verdict 
is  manifestly  contrary  to  evidence  aad 
the  judge's  opinion.  BrookfueUL  v.  Ssr 
gWj  Tay.  U.  C.  R.  263. 

[Thigcaseiiiiphddin  Soperr.  Jfereft,  BQ. 
Term,  6  Wtt.  IT.  See  cMM7,14,aBdl8t 
infta.] 
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Demfmrer  admitting  the  faetSf  cfe- 
dded — Verdict  against  evidence  — 
New  trial  refusedJl^^.  After  a  de- 
muirer  bad  been  decided^  which  ad- 
mitted the  facts  found,by  the  jury  on 
a  trial  of  iasuesy  the  Court  refused  a 
new  trialy  which  was  applied  for  on 
the  ground  that  the  verdict  was  con- 
trary to  evidence.  Ives  v.  Hitdioock, 
Dra.  Bep.  492. 

Evidence  of  Fra/ud — Doubt  as  to 
correctness  of  finding  by  the  jury. "] — 
6.  When  evidence  was  given  to  shew 
that  a  deed  bad  been  procured  by 
fraud  and  the  jury  negatived  the  fraud, 
but  there  seemed  great  doubts  as  to  the 
correctness  of  their  finding,  a  new  trial 
waa  granted  on  payment  of  costs.  Doe 
dem.  MeMn  v.  Oilckrist,  Trin.  Term, 
5&6Wm.IV. 

Verdict  against  evidence — Small 
amount  at  issue."] — 7.  When  the  plain- 
tiffs' cause  of  action  in  assumpsit  was 
deaiiy  proved,  but  the  jury,  notwith- 
standing, found  a  verdict  for  the  defen- 
danty  the  Court  granted  a  new  trial, 
although  the  amount  at  issue  was  small, 
with  costs  to  abide  the  event.  Bald- 
uin  et  al.  v.  McLeany  Hil.  Term,  7 
Vic. 

JPrtmsissory  nate--^Verdict  against 
emdenee^  through  niisconcqstion  of Ju- 

2r.] — 8.  Where  in  an  action  against 
e  indorser  of  a  promissory  note,  there 
was  strong  evidence  that  the  defendant 
had  admitted  the  indorsement  to  be  his, 
or  to  have  been  made  by  his  authority, 
whether  the  signature  was  genuine  or 
not,  and  it  was  doubtful  whether  the 
jury  had  not  been  led  to  believe  that 
the  aole  question  for  them  was,  whether 
the  signature  was  the  defendant's  or 
not,  and  they  found  a  verdict  for  the 
defendant,  a  new  trial  was  granted  on 
paLjinent  of  costs.  Bank  of  Upper 
Canada  v.  Rogers^  i.  U.  C.  K.  23. 

Ejectment — Evidence  of  fraud  in 
jplaust^^s  titie^VerdUtforpUdnbiff 
against  evidence.y^d.  Where  in 
ejectment  the  deed  under  which  the 
]mmor  of  the  plaintiff  daimed  was  in 
2  a 


several  parts  illegible,  and  contained 
no  description  by  which  the  part  of 
the  lot  intended  to  be  conveyed  could 
be  certainly  ascertained,  i^nd  there  was 
strong  evidence  that  the  deed  was 
made  to  defeat  creditors,  the  Court 
set  aside  a  verdict  for  tiie  plaintiff, 
rendered  in  opposition  to  the  direction 
of  the  judge  at  Nisi  Prius,  without 
costs.  Doe  dem,  McDonald  v.  M> 
Donaldyi\.V.C.R,267. 

Want  of  diligence  by  defendant  in 
making  out  a  case — Verdict  against 
him  contrary  to  evidence — Relief] — 
10.  Where  a  losing  party  has  been 
wanting  in  diligence  to  make  out  his 
case  at  the  trial,  the  Court  will  not,  as 
a  matter  of  course,  relieve  him  against 
the  verdict,  though  it  may  appear  con> 
trary  to  evidence.  Doe  dem.  Wheeler 
V.  McWilliamsy  iii.  U.  C.  R.  165. 

Trespass  for  mesne  profits — Several 
issues — Verdict  on  one  issue  contrary 
to  evidence.] — 11.  Where  in  trespass 
for  mesne  profits  there  were  several 
issues  joined,  and  at  the  trial  a  verdict 
was  found  for  the  defendants,  upon  an 
issue  cleariy  against  evidence,  the 
Court  granted  a  new  trial  to  the  plain- 
tiff, unless  the  defendants  consented  to 
allow  a  verdict  to  be  entered  upon  that 
issue  for  the  plaintiff.  Anderson  v. 
Todd  et  al.,  iii.  U.  C.  R.  16. 

Verdict  against  Judge^s  charge  but 
in  accordance  tmth  justice  —  Points 
not  raised  at  trial  disallotoedin  banc.] 
—12.  Where  the  plaintiff,  who  had 
been  let  mto  possession  of  land  on  an 
agreement  to  purchase,  contracted  with 
another  to  seU  him  a  quantity  of  stand- 
ing timber  at  so  much  a  tree,  which 
was  to  be  paid  for  before  the  timber 
was  taken  off  the  land,  and  the  defen- 
dant purchased  the  timber  from  the 
vendee  aAer  he  had  made  about  12000 
feet  of  it  on  the  land,  agreeing  to  pay 
the  plaintiff  for  it  in  the  same  manner 
as  the  vendee  had  done  i  and  the  plain- 
tiff having  failed  making  his  payments 
for  the  land,  the  defendant  became  the 
purchaser  in  fee  from  his  vendor,  and 
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then  refusing  to  pay  for  the  timber,  the 
plaintiff  sued  him  for  its  value  for  goods 
sold  and  delivered,  and  the  judge  at  the 
trial  directed  the  jury  that  the  action 
should  hfive  been  brought  on  the  spe- 
cial agreement,  but  they,  notwithstand- 
ing, found  a  verdict  for  the  plaintiff — 
the  Court  refused  to  grant  a  new  trial, 
as  substantial  justice  had  been  done 
between  the  parties ;  and  the  defendant 
was  not  allowed  to  raise  an  objection 
in  banc,  that  the  action  was  not  main- 
tainable, as  he  v^s  the  owner  of  the 
land,  because  he  had  not  raised  that 
point  at  the  trial.  McMafum  v.  Camp- 
bell, ii.  U.  C.  fi.  168. 

Action  on  bills — Impeachment  of 
consideration — Verdict  against  m- 
dence,"] — L3.  Where  in  assumpsit  on 
bills  of  exchange,  and  for  goods  sold, 
the  defence  was  that  the  bills  had  been 
given  for  the  price  of  goods  bought 
from  the  plaintiffs  in  a  foreign  country, 
and  which  they  had  assisted  the  de- 
fendant in  smuggling  into  this  country, 
and  some  evidence  was  given  to  that 
effect,  but  the  jury  found  fbrtheplain- 
tiffs,»-the  Court  refused  to  grant  a 
new  trial.  Walbridge  et  al.  v.  Fol- 
fctt,ii.  U.  C.  R280. 

Bond — Breadi  of  condxtUm — Ver- 
dict against  evidence  and  jvdge^s 
dhorge — New  trial  ^(dihaugh  damor 
ges  trifling.'] — 14>.  The  plaintiff,  a 
sheriff,  sues  the  defendants  for  a  breach 
of  the  condition  of  a  bond,  in  not  re- 
delivering to  him  certain  goods  seized 
in  execution,  on  a  certain  day,  at  a 
certain  inn^ — ^The  defendants  plead 
that  they  offered  them  to  the  plaintiff  at 
the  inn  on  the  day  named. — ^The  evi- 
dence did  not  prove  the  defendants' 
plea. — ^The  jury  were  told  by  the 
learned  judge  that  the  plea  not  being 
proved,  the  plaintiff  ought  to  have  a 
verdict  for  the  6/.,  the  sum  remaining 
unpud  upon  the  execution.  They 
found  however  for  the  defendants: 
Hdd^  that  notwithstanding  the  small- 
ness  of  the  verdict,  as  the  defendants' 
plea  had  not  been  provedi  the  plaintiff 


was  entitled  to  the  verdict,  and  that 
there  must  be  a  new  trial  without  coets^ 
Moodie  v.  Bradshaw  et  al.,  iv.  U.  C. 
R.  199. 

Trespass — Trespass  proved^Ver- 
diet  for  defendant,'] — 15.  Where  A. 
having  been  tried  for  feloniously  shoot' 
ing  at  B.  and  acquitted,  was  afterwards 
sued'  in  trespass  for  the  same  act,  and 
the  jury  gave  a  verdict  for  the  defen^ 
dant  though  the  trespass  was  proved, 
the  Court,  under  the  chrcumstancesyde- 
clined  granting  a  new  trial.  Day  v. 
Hagerman,  v.  U.  C.  R.  451. 

Verdict  manifestly  against  evir 
dence.] — 16.  Where  a  verdict  was 
given  for  the  defendant,  as  it  appeared 
to  the  Court,  manifestly  against  evi- 
dence, and  in  support  of  an  assignment 
impeached  as  fraudulent,  the  Couit 
granted  a  new  trial  on  payment  of  costs. 
Doe  dem.  Wilks  v.  Masseoaar^  v.  U» 
C.  R.  455. 

Actixm  on  marine  policy — Finding 
of  jury  in  accordance  tnth  evidence.] 
— 17.  The  plaintiffs  (the  insured), 
sued  the  defendants  (the  insurers),  up. 
on  a  marine  policy,  for  the  loss  of  a 
vessel  by  stranding  while  navigating 
the  river  St.  Lawrence.  The  jury, 
upon  issues  raised  under  the  excep- 
tions in  the  policy  as  to  the  negligence 
and  carelessness  of  the  captain  and 
crew  in  navigating  the  vessel  upon  the 
waters  of  the  St.  Lawrence,  by  which 
it  was  alleged  that  the  loss  of  the  ves- 
sel had  occurred,  and  not  by  the  ordi- 
nary penis  of  the  navigation,  found 
for  the  defendants.  .  Held,  upon  a 
motion  for  a  new  trial,  that  upon  the 
evidence,  the  finding  of  the  jury  could 
not  be  disturbed.  Gillespie  et  id.  v. 
British  America  Fire  and  Idfe  A^ 
surance  Company y  vii.  U.  C.  R.  108. 

Trover — Fraudulent  transaciion 
on  plaintiff'^s  own  diemng.] — 18. 
Where  in  an  action  of  trover  the  Court 
thought  the  jvry  should  have  treated 
the  transaction  as  being,  on  the  plain- 
tiff's  own  shewing,  ipso  &cto  fraudu- 
lent, they  granted  a  new  trial|  though. 
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the  verdict  was  only  for  11/.  lOs.,  with 
costs  to  abide  the  event.  Knowlson 
V.  Conger y  vii.  U.  C.  R.  455, 


n.  Verdict  on  doubtful,  con- 
flicting, IMPROPER,  OR  INSUFFI- 
CIENT Evidence,  or  Discovert 
OF  New  Evidence. 

See  Account  Stated,  5. — Arbi- 
tration AND  Award,  VI(2),  20. 
False  Imprisonment,  10. — False 
Return,  12. — ^Fraudulent  Deeds 
ETC.,  H.-Indemnity  Bond,  7.-Li- 
BEL  AND  Slander,  ni(l)>  3. — Use 
AND  Occupation,  2. — tUsuet,  6. 

Verdict  founded  upon  conflicting 
emdenceJ}--!*' A  new  trial  was  re- 
fused where  a  jury  had  found  that  a 
wiU  had  been  revoked  upon  very  con- 
fliedng  evidence,  the  weight  of  which 
in  the  opinion  of  the  judge  who  tried 
the  cause  was  against  the  finding.  Doe 
dem.  Magher  v.  Chisholm,  Dra.  Rep. 
227. 

New  evidence,'] — 2,  A  new  trial 
will  not  be  granted  upon  the  ground  of 
firesh  evidence,  if  it  do  not  appear  that 
it  could  not  have  been  produced  at  the 
former  trial.  Haren  v.  Lyon^  T&j,  U. 
G.  B.  510. 

New  evidence — AffidavitsJ] — 3.  A 
new  trial  in  ejectment,  on  the  ground 
of  the  discovery  of  new  evidence,  was 
refused,  the  affidavits  not  having  been 
sufficiently  explicit,  and  the  Court  sta- 
ting that  the  defendant  could  bring  an 
action  to  recover  back  possession  if  his 
evidence  could,  establish  his  title.  Doe 
dem.  Brown  v.  Fraser,  Hil.  Term,  6 
Wm.  IV. 

[Sae  who  cue  13,  infnu] 

Auault  and  battery — New  trial 
grantedto  elicit  evidenced] — 4.  Where 
in  trespass  for  assault  and  battery  the 
defendant  offered  to  prove  in  mitiga- 
tion of  damages  that  the  plaintiff  had 
slandered  his  wife,  and  that  he  had 
comnutted  the  trespass  immediately  on 
Mng  informed  of  such  danderi  anew 


trial  was  granted,  that  all  the  circum- 
stances might  be  elicited.  Short  v. 
LetviSf  iii.  O.  S.  385. 

Non-suit  for  not  produdfig  bond 
set  aside  on  bond  being  found.'] — 5. 
Where  the  plaintiff  was  non-suited  in 
an  action  upon  a  bond  which  had  been 
filed  as  an  exhibit  at  a  previous  trial, 
because  he  was  unable  to  produce  it, 
the  non-suit  was  set  aside  and  a  new 
trial  granted  on  payment  of  costs,  the 
bond  having '  been  afterwards  found. 
Muirhead  v.  McDougall  et  al.,  Hil. 
Term,  2  Vic. 

Doubtful  evidence  —  New  Trial 
granted,  costs  to  abide  the  event.] — 
6.  Where  an  action  was  brought  to 
recover  a  sum  of  money  which  had 
been  paid  on  an  agreement  which  was 
afterwards  cancelled,  and  the  jury 
found  for  the  defendant  on  the  ground 
that  it  did  not  appear  clearly  that  any 
payment  had  been  made,  a  new  trial 
was  granted,  costs  to  abide  the  event, 
the  plaintiffs  swearing  to  the  payment, 
which  was  not  denied  by  the  defen- 
dant. Cowan  et  al.  v.  noyce,  Trin. 
Term,  3  &  4  Vic. 

Trover  for  promissmy  notes — 
Fraud.] — !•  Where,  in  trover  for  pro- 
missory notes  against  the  maker,  it 
appeared  that  the  notes  had  been  given 
by  him  on  a  purchase  of  land ;  that 
the  payee  afterwards  agreed  to  deliver 
them  up  to  him  on  a  good  considera- 
tion ;  that  afterwards,  and  before  their 
delivery,  the  payee  Assigned  them  by 
deed  to  the  plaintiff,  the  notes  them- 
selves being  in  the  possession  of  a  third 
party;  that  the  defendant  afterwards 
received  them,  having  first  had  notice 
of  the  assignment,  and  no  fraud  having 
been  shewn,  the  jury  found  for  the 
defendant.  Held,  on  motion  for  a  new 
trial,  that  as  these  facts  would  have 
constituted  a  good  defence  in  an  action 
by  the  payee  on  the  notes,  the  verdict 
was  right  in  the  absence  of  proof  of 
fraud :  a  new  trial  was  therefore  re 
fused.  Smalt  v.  Bennett,  Trin.  Term, 
3  &  4  Vic. 


SOS 


MBW   TRIAL. 


HKW  TEIAL. 


lAbel^^Imprtiper  admudonof  m- 
denoe  under  the  general  issu^.]— 8. 
In  an  action  for  libel,  the  publication 
given  in  evidence  consisted  of  the  re- 
port of  a  trial  given  in  a  newspaper  of 
which  the  defendant  was  editor  and 
publisher,  together  with  his  comments 
thereon.  The  libellous  matter  set  forth 
in  the  declaration  was  altogether  con- 
tained in  tne  comment,  and  at  the  trial 
the  defendant  gave  in  evidence  under 
the  general  issue  in  justification  of  his 
comments  that  the  report  of  the  trial 
was  correct,  but  the  Court,  considering 
that  this  evidence  was  inadmissible, 
granted  a  new  trial  without  costs. 
Small  V.  STKensUy  Dnu  Rep.  183. 

Action  on  a  promissory  note — Con- 
ficting  evidence — New  trial  refusedJ] 
— 9.  Where  in  an  action  on  a  pro- 
missory note  the  defence  was  forgery, 
and  a  number  of  witnesses  were  ex- 
amined on  both  sidesi  and  much  con- 
flicting testimony  given,  and  the  jury 
found  for  the  plaintiffs,  a  new  trial  was 
refused,  although  the  defendant  posi- 
tively denied  the  signature  on  affidavit, 
and  produced  numerous  affidavits  of 
parties  who  stated  their  belief  that  the 
signature  was  not  his.  Commercial 
Bank  Midland  District  v.  Demson,\. 
U.  C.  R.  13. 


Ccuefar  seduction — Motion  btf  de-' 
fendanl — Rule  dischaarged  vnthout 
costs  fivm  improper  condtu^t  ofplatn- 
tiff'.'] — 10.  In  an  action  for  seduction 
the  court  refused  a  new  trial,  where 
there  was  much  conflicting  testimony, 
and  the  verdict  was  in  favor  of  the 
plaintiff  for  100/.,  though  the  judge, 
who  tried  the  cause  was  unfavorable ; 
but  the  rule  for  a  new  trial  was  dis- 
charged without  costs,  as  the  plaintiff 
had  improperly  written  letters  to  the 
court  on  the  subject  of  the  suit.  7%orpe 
V.  Grier,  i.  U.  C.  R.  528. 

Trespass  quare  dausum  f regit — 
Verdict  on  conflicting  evidence.] — 1 1 . 
Where  in  trespass  quare  clausum  fre- 
git  and  cutting  and  taking  away  timber, 
Che  dflfendant  pleaded  payment  of  10/. 


into  court,  and  no  damages  uhia,  oa 
which  the  pluntiff  took  issue,  and  ^ 
jury  found  a  verdiet  for  the  plaintiff  fiv 
60/.  on  conflicting  evidence---lhe  Court 
refused  to  grant  a  new  trial.  VaU  ▼. 
Flood,  ii.  U.  C.  R.  133. 

Action  on  note — Set^-^lmproper 
allowance  of  some  %tems!\-^\2.  Where 
in  assumpsit  on  a  promissory  note,  the 
defendant  pleaded  payment  and  a  set- 
off, and  save  particulars  of  the  account 
claimed  oy  him,  and  on  the  trial  he 
received  credit  for  the  sum  of  10/.,  bj 
which  the  plaintiffs'  account  was  ovei^ 
balanced,  which  there  was  reason  to 
believe  had  already  been  credited  to 
him  in  another  account,  and  should  act 
have  been  brought  with  this  action — 
the  Court  granied  a  new  trial,  silent 
as  to  costs.  Sutherland  et  al.  v. 
Small,  ii.  U.  C.  R.  393. 

New  evidence  since  trial — Ajfidor 
vtts.]— 13.  In  an  action  against  the 
acceptor  of  a  bill  he  pleaded  that  it 
was  accepted  for  the  accommodation 
of  the  plaintiff;  and  a  verdict  being 
found  in  his  favor,  the  Court  refused 
to  set  it  aside  on  affidavits  of  new  evi- 
dence having  been  discovered  since 
the  trial — ^the  affidavits  to  estaUish  that 
point  not  having  been  filed  until  the  se- 
cond term  after  the  rule  nia  was  moved, 
and  leaving  it  very  doubtful  whether 


the  new  evidence  was  of  such  a  natoore 
as  woilld  certainly  avail  the  plaintiff. 
Morton  v»  T%ompson/iu  U.  C.  R.  196. 

Slander  of  plaintiffs  steamboat^ 
Insufficient  evidence.'] — 14.  Where, 
in  case  for  the  slander  of  the  plaintiff's 
steamboat,  it  was  averred  in  the  decla- 
ration that  certain  persons  were  going 
on  a  voyage  in  the  steamboat,  and  that 
the  slanderous  words  were  spoken  in 
the  hearing  of  a  particular    person 
named  and  others,  but  no  proof  was 
given  of  the  voyage,  nor  of  the  indi- 
viduals in  whose  hearing  the  words 
were  stated  to  have  been  spioken,  and 
the  jury  found  for  the  plaintiff— the 
Court  held,  that  the  evidence  did  not 
support  the  declarationi  and  a  new  trial 
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WM  granted  vrithoiit  costs.  Eamilton 
T.  Walters,  iv.  0.  S.  24. 

Smuggling — Doubtful  evidence.] 
—15.  Where,  in  an  action  for  goods 
soidy  the  defence  to  which  was  that 
the  goods  were  smuggled,  it  was  doubt- 
ful (the  verdict  being  general,)  whether 
the  jury  understood  that  the  plaintiff 
knew  that  the  goods  were  contraband — 
the  Court  granted  a  new  trial.  Sewell 
V.  lUdMand,  Tay.  U.  G.  R.  584. 

Action  for  negligence  against  an 
attommf — Insufficient  evidence.] — 1 6. 
Where  a  promissory  note  was  given  to 
an  flOtomey  to  get  the  amount  of  it  se- 
cured, and  the  attorney  subsequently 
said  that  he  would  pay  the  amount  in 
a  few  days,  and  an  action  was  afler- 
wards  brought  against  him  for  negli- 
gence in  not  suing  the  note,  with  a 
count  for  money  had  and  received — 
the  Court  held,  that  neither  count  was 
supported  by  the  evidence  j  and  a  ver- 
dict having  been  rendered  for  the  plain- 
tiff, a  new  trial  was  ordered  without 
costs.  Drennan  v.  BaidUmy  iii.  U. 
C. B.  72. 

Trover  for  a  schooner — Unsatisfac- 
tory evidence^ — 17.  Where  in  trover 
lor  a  schooner,  there  was  a  great  deal 
of  evidence  of  an  unsatisfactory  char- 
acter as  to  the  'plaintiff's  right  to  the 
vessel,  and  the  defendant  was  not 
proved  to  have  used  or  employed  it, 
but  merdy  to  have  allowed  the  person 
who  leil  her  with  him  to  take  her 
away,  and  the  jury  found  a  verdict  for 
the  defendant — the  Court  refused  ^o 
grant  a  new  trial.  Brown  \.  Allen, 
iiu  U.  C.  R.  67. 

Ijeaning  evidence  to  the  jury  wth- 
out  comment  J^ — 18.  Where  the  learn- 
ed judge  at  Nisi  Frius  consents  with 
nductance,  from  his  connection  with 
the  plaintiff,  to  try  a  cause,  and  from  a 
feeling  of  delicacy  merely  gives  the 
case  to  the  jury  without  comment, 
leaving  them  to  make  out  the  points 
firom  die  evidence  as  they  can-^the 
Court,  though  the  evidence  may  be 
▼eiy  conflicting,  if  they  see  that  the 


plaintiff  has  been  probably  prejudiced, 
by  the  case  not  having  been  left  to  the 
jury  in  as  full  a  manner  as  it  would 
have  been  under  other  circumstances, 
will  grant  a  new  trial,  with  costs  to 
abide  the  event.  Boidton  v.  Cooper^ 
iv.  U.  C.  R.  278. 

Pleain  abatement — Verdictoncon- 
JHcting  evidence^ — 19.  The  Court 
will  not,  as  a  mere  matter  of  indulgence, 
give  a  defendant  a  second  chance  of 
obtaining  a  verdict  on  a  plea  in  abate- 
ment, when  the  evidence  is  conflicting 
or  leaves  the  fact  of  joint  liability  doubt- 
ful :  SecuSy  if  the  verdict  for  the  plain- 
tiff be  clearly  contrary  to  law.  Tos- 
sell  et  al.  v.  Dick  et  al.,  iv.  U.  C.  R. 
486. 

Ejectment-^Insuffident  evidence.l 
— ^20.  In  ejectment,  the  lessor  of  the 
plaintiff  proved  a  patent  from  the 
Crown,  which  had  been  in  his  posses- 
sion since  1803.  The  defendant  claim- 
ed under  a  deed  from  A.  to  B. — A. 
was  shewn  to  have  been  in  possession, 
and.no  deed  from  the  lessor  to  A.  was 
produced,  nor  any  evidence  given  that 
he  had  ever  executed  such  a  deed. 
The  facts  proved  only  went  to  shew  a 
bare  probability  that  he  might  have 
done  so;  the  jury,  however,  \ipoB 
these  facts  having  been  left  to  them  as 
very  slight  evidence  of  the  patentee's 
having  made  a  deed  to  A.,  found  a 
verdict  for  the  defendant:  Hdd^  that 
the  verdict  must  be  set  aside  without 
costs,  there  being  no  legal  evidence  to 
be  left  to  the  jury,  on  the  facts  stated, 
to  shew  an  alienation  by  the  patentee. 
Doedem.  Petit  v.  Renard,  vi.  U.  C. 
R.  501. 

Genuineness  of  indorsement-^ 
Doubtful  evidence — Affidavits.] — 21; 
A  verdict  having  been  given  for  the 
defendant  on  an  issue,  raised  as  to  the 
genuineness  of  his  indorsement  on  a 
note,  the  Court,  upon  consideration 
of  the  evidence  and  the  affidavits,  re- 
fused, in  the  exercise  of  their  discre- 
tion, to  grant  a  new  trial.  Modem  v. 
Dtttnci  et  al.,  vu.  U.  C.  R.  144. 
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Ejectment  by  a  sheriff  h  vendee — 
Insufficient  evidence  of  title,'] — 22. 
Land  not  being  bound  by  a  judgment 
for  the  purpose  of  sale,  under  the  5th 
Geo.  11.  ch.  7,  but  only  by  the  delivery 
of  the  fi.  fa.  lands  to  the  sheriff,  the 
time  of  such  delivery  should  be  proved 
by  the  purchaser  under  the  sheriff's 
deed,  and  where  this  proof  had  been 
omitted,  and  a  verdict  had  been  given 
for  the  plaintiff,  witli  leave  to  the  de- 
fendant to  move  for  a  non-suit — the 
Court  declined  non-suiting  the  plaintiff, 
but  gave  a  new  trial  on  payment  of 
costs.  Doe  denu  Burnkam  v.  Sim" 
monSf  vii.  U.  C.  R.  196. 

Verdict  on  insufficient  evidence — 
Damages  small y  and  justice  already 
done."] — ^23.  It  is  no  objection  to  the 
plaintiff's  recovery  in  trespass  that  the 
only  trespass  proved  was  committed 
on  a  day  anterior  to  the  time  laid  in 
the  declaration ;  and  if  there  be  any 
evidence  of  the  identity  of  the  premises, 
the  Court  will  not  grant  a  new  trial  for 
want  of  sufficient  evidence,  when  the 
damages  are  small  and  the  justice  of 
the  case  with  the  plaintiff.  Mdloy 
V.  Stansfield,  ii.  U.  C.  R.  390. 


III.  Absence^   Mistake,   Miscon- 
^     DUCT,   OR   Incompetency  of 
Witnesses. 

See  div.  IV.  4,  infra. 

Action  against  a  magistrate — Ab- 
sence of  auntness — Non-suit  J] — 1.  A 
new  trial  was  refused,  where  the  plain- 
tiff had  been  non-suited  owing  to  the 
absence  of  a  material  witness  from 
Court,  the  action  being  against  a  ma- 
gistrate for  an  act  done  while  in  the 
execution,  of  his  office.  Per  Robin- 
son, C.  J. — ^Macaulay,  J.,  dissenti- 
ente.  Stinson  v.  ScoUick  et  a/.,  ii. 
O.  S.  217. 

Where  only  one  untness^  and  he  a 
man  of  bad  character.'] — 2.  A  new 
trial  was  granted  after,  verdict  for  the 
plaintiffi  on  payn^ent  of  costs,  where 


the  evidence  at  the  trial  for  the  plain- 
tiff  was  not  very  satisfactory,  and 
would  have  entirely  &i]ed  without  the 
testimony  of  one  witness,  who  it  was 
sworn  was  a  man  of  bad  charaeter, 
and  had  stated  after  the  trial  that  he 
had  been  hired  to  give  evidence,  the 
defendant  also  swearing  that  all  that 
the  witness  had  stated  viras  false.  Tal- 
bot V.  MeDaugaU,  iii.  O.  S.  644. 

Boundaries  of  lots  —  Mistake  cf 
taitness.'y—3.  Where  in  ejectment, 
on  the  question  of  the  boundaries  of 
lots,  a  surveyor  gave  poative  testimony 
in  favor  of  the  lessor  of  the  plaintiff, 
founding  his  evidence  on  the  correct, 
ness  of  a  line  run  by  himself  from  a 
post  which  he  had  planted,  and  afler 
some  coflicting  evidence  the  jury  found 
for  the  plaintiff;  a  new  trial  was  grant- 
ed on  an  affidavit  from  the  surveyor 
that  he  had  since  the  trial  disc<yered 
that  he  had  been  mistaken  in  the  post 
Doe  dem.  Case  v.  Magillf  Hil.  Term, 
6  Wm.  IV. 

NonrdUendance  of  subpoenaed  witr 
ness.] — 4.  It  is  no  ground  for  a  new 
trial  that  a  witness  who  had  been  sub- 
pc^na^d  did  not  attend,  having  been 
engaged  on  some  public  works.  "Woodr 
ruff  V.  Campbell,  Ton.  Term,  6  &  7 
Wm.  IV. 

Incorr^)etency  ofuitnjefs — Ohjedbm 
must  be  taken  at  trial."] — 5.  A  party 
cannot  obtain  a  new  trial  on  the  ground 
that  an  incompetent  witness  has  been 
eKamined  against  him,  unless  he  took 
the  objection  to  his  incompetency  at  the 
trial.  Doe  dem.  Sullivan  v.  Read, 
iii.  U.  C.  R.  293. 

Motion  by  plaifitiff'  to  increase  his 
verdict  J  on  the  absence  of  a  toitness.] 
— 6.  The  Court  will  not  grant  a  new 
trial  to  the  plaintiff  (complaining  of 
smallness  of  his  verdict,)  on  an  affida- 
vit that  a  witness  was  absent  from  the 
province  at  the  time  of  trial,  and  by 
whom  he  could  better  make  out  bis 
case.  Hodgkinson  et  aim  ▼•  Browh 
Ui.  U.  C.  R.  461. 
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IV.  Excessive  or  trifling 
Damages. 

See  Sheriff,  III.  4. 

Tarts — Excesave  damages,"] — 1.  In 
an  action  for  tortSy  the  Court  will  not 
set  aside  a  verdict  for  exce89ive  dama. 
ges,  except  upon  very  clear  and  mani- 
festly strong  grounds.  McDonald  v. 
Cameron^  iv.  U.  G.  R.  1. 

[Ako,  tee  cue  9,  infra.] 

Covenant  for  good  title — Heavy 
damages — New  ^kal."] — 2.  Semble : 
That  where  heavy  damages  are  given 
in  an  action  of  covenant  for  good  title, 
and.  it  appears  that  the  plaintiff  knew 
the  state  of  the  defendant's  title,  the 
Couff  will  grant  a  new  trial,  and  will 
intend  that  in  that  case  excessive 
damages  have  been  given  contrary  to 
evidence.  Emery  v.  Miller ^Tsj.  U. 
C.  R.  461. 

Stnallness  of  damages — New  trial 
at  instance  of  successful  party.'} — 3. 
Where  the  plaintiff's  damages  were  as- 
sessed at  a  less  sum  than  the  evidence 
appeared  to  warrant,  the  Court,  at  his 
instance,  ordered  a  new  assessment  on 
paymentof  the  costs  of  the  day.  Zeem- 
ard  ▼.  Patolingf  iii.  0.  S.  17. 

[See  case  8,  infra.] 

Slander — 150^.  damages,] — 4.  In 
slander,  accusing  the  plaintiff  of  larceny 
and  a  verdict  for  150/.  damages,  the 
Court  refused  a  new  trial,  either  on  the 
ground  of  excessive  damages,  or  that 
one  of  the  principal  witnesses  for  the 
plaintiff  was,  shortly  after  the  trial,  con- 
victed of  perjury,  and  sentenced  to 
Hanishinent.  Eakins  v.  Evans,  iii. 
O.  S.  383. 

Action  for  false  imprisonment — 
Excessive  damages.] — 5.  A  new  trial 
will  be  granted  for  excessive  damages, 
in  an  action  for  Mae  imprisonment. 
Armour  v.  Boswdl  et  al.,  Trin.  Term, 
4  &  5  Vic. 
[See  case  11,  infra.] 

Trespass  for  seductton^^Excessim 
damages.'^ — 6.  In  trespass  for  seduc- 
tion, the  jury  gave  a  verdict  for  the 


plaintiff  with  200/.  damages,  and  the 
Court  refused  to  grant  a  new  trini  for 
excessive  damages.  Ross  v.  Merrittf 
iii.  U.  C.  R.  60. 
[See  cases  13  and  14,  infra.] 
Complicated  accounts — Conjecture 
of  jury — Excessive  damages.] — 7. 
Where  a  plaintiff  and  defendant  have 
had  open  accounts  for  a  long  period, 
and  have  taken  no  pains  to  come  to 
an  understanding  in  regard  to  the  terms 
of  their  dealing,  or  to  preserve  the 
means  of  proving  the  necessary  facts, 
and  the  jury  find  more  or  less,  upon 
conjecture,  what  the  Court  may  think 
excessive  damages,  for  the  plaintiff-:— 
the  Court  will,  however,  very  rarely 
assist  the  defendant  on  that  ground,  by 
granting  a  new  trial.  Corner  v.  Mc- 
Kinnouy  iv.  U.  C.  R.  350. 

Action  for  costs  of  a  qui  tam  action 
— Damages  small.] — 8.  The  18  £liz« 
ch.  5  prohibits  the  compromise  of  a 
qui  tam  action  without  the  leave  of  the 
Court.  Where  therefore  a  plaintiff, 
who  had  brought  such  an  action,  agreed 
to  discontinue  it  upon  being  paid  his 
costs,  and  in  a  subsequent  action  for 
those  costs  recovered  much  less  than 
he  thought  the  jury  should  have  given 
him,  and  applied  to  the  Court  for  a 
new  trial,  the  Court,  from  the  nature  of 
the  transaction,  refused  to  give  him 
any  relief.  Bleeker  v.  Meyers,  vi.  U. 
C.  R.  134. 

Tort — Damages  small.'] — 9.  In  an 
action  of  tort,  when  the  defendant  has 
had  a  verdict  and  the  diimages  are  but 
small,  it  is  always  with  reluctance  that 
the  Court  will  grant  a  new  trial ;  they 
will  only  do  so  where  the  ordinary 
rights  of  property  seem  to  have  been 
lost  sight  of.  Sherwood  v.  Gibson,  v. 
U.  C.  R.205. 

Disputed  item  of  plaintiff'^s  de- 
mandimproperly  disallowed  by  jury.] 
— 10.  Where  a  disputed  item,  forming 
one  distinct  head  of  the  plaintiff's  de- 
mand, has  been  improperiy  disallowed 
by  the  jury,  the  Court  will  grant  a 
new  trial,  though  the  plaintiff  has  a 
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yerdict  for  lomething — the  principle 
upon  which  the  Court  refuses  a  new 
tnal  to  the  plaintiff  for  smallness  of 
damages  not  being  held  to  apply. 
Mdddock  V.  Glass,  v.  U.  C.  R.  229. 

TVespass  for  false  imprisonment — 
Excessive  duTnagesJl — 11.  Held,  ihBi 
a  verdict  for  1000/.  against  the  defen- 
dant, under  the  circumstances  of  the 
case,  (as  fully  set  out  in  the  report), 
though  in  the  opinion  of  the  Court  ex- 
cessive, could  not  be  set  aside  on  that 
ground.  Robertson  v.  Meyers,  vii.  U. 
C.  S.423. 

Item  of  plaintiff^ s  claim  improper- 
allowed  as  a  set-offJ] — 12.  A  new 
trial  will  not  be  granted  to  a  plaintiff,  in 
order  to  enable  him  to  add  to  his  ver- 
dict a  triffmg  sum  which  he  says  was 
improperly  allowed  as  a  set-off  to  his 
claim  on  the  first  trial.  Planter  y, 
Taylor,  i.  U.  C.  R.  159. 

Excessive  damages  inan  action  for 
seductionJ] — 13.  Where  in  an  action 
for  seduction  of  the  plaintiff's  daugh- 
ter,  evidence  had  been  given  of  con- 
nivance on  the  part  of  the  mother,  and 
great  negligence  on  the  part  of  the 
father,  and  the  jury  found  a  verdict  for 
the  plaintiff  with  200/.  damages,  the 
Court  granted  a  new  trial.  Bedstead 
▼.  Wyllie,  Tay.  U.  C.  R.  71. 

14.  Gross  neglect  on  the  part  of  the 
parents  is  held  to  be  a  good  ground  for 
a  new  trial  in  an  action  for  seduction. 
Hbgle  V.  12am,  Tay.  U.  C.  R.  333. 


T.  Allowancx  of  skcoitd  or  third 
Nbw  Trial. 

Verdicts  contrary  to  law  and  evi- 
dence.y-'l.  The  Court  will  grant  re- 
peated trials  where  verdicts  are  render- 
ed contrary  to  law  and  evidence,  es- 
peeislly  in  cases  affecting  continuing 
rights.  Kirbyy^  Lewis  etal.,  i.  U.  C. 
ft.  285. 

Laehes  of  defendant — Seoondnew 
tnal  refused  him.y^2.  Where  a  new 
trial  had  been  granted  to  gi^e  an  op. 


portonity  to  a  defendant  of  setting  np 
a  defence,  of  which  he  did  not  avifl 
himself,  the  Court  refused  again  to  in- 
terfere. Ross  V.  McNab,  iii.  0.  S.  309. 

Verdict  twice  the  same.'] — 3.  If  a 
new  trial  has  been  once  granted,  the 
Court  will  not  again  interfere  on  a  ver- 
dict the  same  way,  unless  it  be  mani- 
festly against  justice.  Penn  et  al,  v. 
Ruttan,  £aster  Term,  6  Wm.  IV. 

4.  Where  verdicts  were  twice  fooid 
for  a  defendant,  a  second  new  trial  wu 
refused.  Bumside  v.  Wilcox,  Mich. 
Term,  7  Wm.  IV. 

Three  verdicts  against  evidence-^ 
Third  new  trial,'] — 5.  The  Court, 
under  particular  circumstances,  declia* 
ed  to  grant  a  third  new  trial  in  eject- 
ment, though  they  thought  the  evidence 
strongly  preponderated  against  the  ver- 
dict. Doe  dem.  Harris  et  ux.  v.  Benr 
son,  iii.  U.  C.  R.  164. 

Replevin-^Perverseness  of  jury,] 
— 6.  Where,  the  Court  has  set  aside  a 
verdict  for  the  defendant  in  replevin, 
upon  the  ground  that  he  had  no  legal 
right  of  distress,  and  the  juiy  have 
found  a  second  time  for  the  defendant, 
the  Court  will  almost  always  grant  a 
second  new  trial  to  the  plaintiff,  without 
costs.  Sanderson  et  al.  v.  The  Kings- 
ton Marine  Railway  Company,  iv. 
U.  C.  R.  340. 

Frauds-' Third  new  trial.] — 1. 
Where  the  question  of  fact  for  the  jury 
to  decide  is  a  question  of  fraud,  and 
they  have  twice  decided  against  the 
fraud,  and  in  favor  of  the  plaintiff,  the 
Court  will  not,  except  in  very  glaring 
cases,  grant  a  third  new  trial.  Hunter 
V.  CorbeU,  vii.  U.  C.  R.  75. 

New  trial  obtained  on  merits — 
Tedmical  obfectiort  on  seoond  trial,] 
— 8.  Where  the  defendant  had  obtain- 
ed a  new  trial  on  the  merits,  and  then, 
for  the  first  time,  at  the  second  trial,  ob- 
jected that  the  plaintiff  had  miscon- 
ceived his  action,  and  should  have 
brought  trover  and  not  trespass,  which 
objection  was  ovemded  at  the  trial,  and 


HSW  TBIAIi. 


HJBW  TRIAL. 


SIS 


flubaeqaently  pTeased  in  bane. :  Hddy 
that  thejr  would  not,  under  the  circum- 
fltancea,  set  aside  a  second  verdict  for 
the  piaintiffonthia  technical  objection. 
lb. 

VI.  Mi8DmBCTio5  or  Judgb. 

&e  Bills  or  Exohahob  ktc«,  IV. 
16 ;  VI.  13^-Carrier,  5.— Con- 
tract, 11. — ^Nrw  Trial,  XI.  7. — 
Partmsrs  btc.9  3. 

New  trials  not  necessarily  granted 
far  misdirection,'] — 1.  If  a  judge  mis. 
direct  a  jury,  the  Court  will  not  ne- 
eeaaaiily  grant  a  new  trial  for  the  mis- 
direction, if  they  be  satisfied  that  juatice 
haa  been  done  between  the  parties, 
aotwitfaatandingthemifldirection.  Con' 
ndl  et  al.  v.  Cheney^  i.  U.  C.  R.  307. 

Bvidence  of  notice  of  action — Mi^- 
direction.] — 2.  Where  a  witness,  who 
proved  the  notice  required  by  the  sta- 
tute to  be  given  to  a  j  ustice  of  the  peace 
before  action  brought,  had  in  his  ez- 
aaaination  in  chief  awom  that  he  had 
aerved  a  true  copy  of  the  notice  pro- 
duced in  Court,  but  upon  his  cross  ex- 
amination said  it  might  differ  a  word 
or  two,  and  the  judge  at  Niat  Priua  had 
in  eonaequence  directed  the  jury  to 
find  a  verdict  for  the  defendant — ^the 
Court  granted  a  new  trial.  Gardner 
V.  BurtoeUy  Tay.  U.  C.  R.  64. 

JVespass  quare  clausum — Admis- 
wioHM — Evidence  of  the  execution  of  a 
deed.2 — 3.  Where  in  treapaaa  quare 
claosum  fregit  the  plaintiff  proved  ad- 
miaaiona  of  the  defendant  as  to  the  titie 
to  the  land  in  question,  which  should 
have  been  left  to  the  jury,  but  the  case 
reated  upon  the  want  of  sufficient  evi- 
denoe  to  admit  the  testimony  of  the 
handwritingof  the  subscribing  witneaaea 
to  the  deed  under  which  the  plaintiff 
daioied,  which  the  Court  decided 
against  him— a  new  trial  waa  granted, 
with  costa  to  abide  the  event.  Tylden 
V.  Buileny  m.U.C.R.  10. 

Mdlicious^arregt — Proof  of  tffant  of 
probable  cause.] — 4.  Where  in  an  ac- 
taoR  fbr  a  maHcioua  arrest  on  a  capiaa 
2  R 


ad  reapondendum,  the  learned  judge 
at  the  trial  was  of  opinion  that  want 
of  probable  cause  had  not  been  ahewn 
by  the  evidence,  and  charged  the  jury 
strongly  to  that  effect,  but  still,  did  not 
peremptorily  direct  them  to  find  for 
the  defendant — ^the  Court  granted  a 
new  trial  without  costs.  T)fler  v. 
Babington,  iv.  U.  C.  R.  202. 

Debtor's  goods  purduued  at  sale  by 
execution  creditor^  and  lent  to  execu- 
tion dditor — Subsequent  seizure  by 
sheriff!]-^^.  Where  goods  have  been 
openly  set  up  under  a  fi.  fa.,  and  bona 
fide  bought  by  the  execution  creditor, 
he  may,  if  he  pleaae,  lend  them  im» 
mediately  after  aale  to  the  execution 
debtor,  and  while  in  hia  poaaeaaion  they 
cannot  be  aeized  by  the  aheriff  at  the 
auit  of  a  aubaequent  execution  credi- 
tor; and  ^ere  they  had  been  ao 
aeized,  and  the  aheriff  waa  aued  in  trea- 
paaa by  the  execution  debtor,  and  the 
jury  found  for  the  defendant  upon  a 
direction  from  the  judge  that  such  ar- 
rangements muat  be  looked  upon  as  in 
themselves,  without  reference  to  the 
facts  of  the  case,  inconsistent  with  good 
faith  and  the  rights  of  subsequent  credi- 
tors— ^the  Court  set  aside  the  verdict 
for  misdirection,  and  granted  a  new 
trial,  with  costs  to  abide  the  event. 
Williams  v.  McDonald^  vii.  U.  G, 
R.  381. 


VII.  JURT  IMPROPERLY  PAlVirXLLED, 

OR  iNFLciiNCED— Misconduct 
OP  Jury. 

See.  Jury,  4,  6,  7. — Nuw  Trul,  V. 

passim. 

Jury  summoned  by  near  relatvce  of 
successful  party.] — 1.  A  new  trial 
will  not  be  granted  on  the  .ground  that 
the  jury  who  tried  the  cause  were  sum- 
moned  by  a  near  relative  of  the  party 
who  obtained  the  verdict.  Penn  et  ci. 
V.  Rattan,  Easter  Term,  6  Wm.  IV. 

Action  against  sher^— Coroner^ s 
jurvy  same  as  returned  by  sheriff"  him-' 
self]— 2.   The  Court  refused  to  set 
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aside  a  verdict  against  a  sheriff,  upon 
the  ground  that  the  coroner's  jury  who 
tried  the  cause  was  the  same  as  that 
returned  by  the  sheriff;  that  the  plain- 
tiff had  produced  the  original  ca.  sa., 
instead  of  a  copy ;  or  that  the  judgment 
against  the  party  escaping  had  been 
obtained  without  consideration.  Payne 
V.  M'Lean,  Tay.  U.  G.  R.  444. 

(Also,  Sheriff,  V  .  15.] 

Misconduct  of  JuryJ] — 3 .  Where, 
after  a  verdict  for  the  plaintiff,  it  was 
shewn  that  after  the  jury  had  retired  to 
consider  their  verdict  communications 
had  been  made  to  them  by  persons  out 
of  the  jury  room,  that  they  had  been 
furnished  with  provisions  and  spiritu- 
ous liquors  by  persons  who  were 
known  to  be  friendly  to  the  plaintiff, 
and  there  was  reason  to  believe  that 
they  had  received  an  improper  bias,  a 
new  trial  was  granted  with  costs  to 
abide  the  event.  Armour  v.  Bosioell, 
Easter  Term,  5  Vic. 

Influence  on  jury  by  defendaftU^ 
cffer^  not  afterwards  carried  into 
effectJ] — *.  Where  an  offer  was  made 
by  the  defendants'  counsel  at  the  trial, 
and  which  it  was  said  was  to  be  car- 
ried into  effect  without  reference  to  the 
verdict,  and  the  jury  being  influenced 
by  the  statement  gave  a  less  amount 
of  damages  than  they  might  otherwise 
have  done  ;  the  Court,  upon  the  refu- 
sal of  the  defendants  to  sanction  that 
offer  of  their  counsel,  set  aside  the  ver- 
dict, but  with  costs  to  abide  the  event, 
as  no  wilful  intention  to  mislead  the 
jury  was  imputed  to  the  statement. 
Watson  V.  Gas  Light  Company ^  v. 
U.  C,  R  244. 


VIII.  Surprise — Causb  taken  out 

OF  Order  or  ur  Absence  of 

Counsel. 

See  Ejectment,  V.  7.— NoN.BUiT,  17. 

Generally  —  Discovery  of  a  new 

witness*'] — 1.  The  Court  will  not  grant 

a  new  trial  on  the  ground  of  surprise, 

unless  in  clear  cases  and  where  the 

groundB  uxt  strong  and  specific ;  if  tb9 
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surprise  be  the  discovery  of  a  witBen,  | 
of  whom  the  plaintiff  was  not  aware, 
it  must  be  stated  what  evidence  that 
witness  can  give,  and  generally  the 
witness  himself  must  shew  the  Court, 
on  affidavit,  what  facts  he  can  prove. 
Robinson  v.  B/x/pelje^  iv.  U.  C.  R.  289. 

Surprise,  special  defence  pleadd 
and  supported— Plaintiff  unprepard 
to  meet  it,'\ — ^2.  Where  in  an  action 
on  a  promissory  note  by  payee  against 
maker,  the  defendant  places  upon  the 
record  special  matter  in  defence,  and 
upon  the  trial  proves  such  matter  and 
obtains  a  verdict— the  Court  will  not 
grant  a  new  tria}  on  an  affidavit  by  the 
plaintiff,  that  he  had  no  idea  the  defen- 
dant really  intended  to  set  up  such  a 
defence,  but  supposed  it  was  pleaded 
merely  to  gain  time,  and  therefore  did 
not  prepare  to  meet  it,  and  likewise,  of 
his  ability  to  meet  such  a  defence  on 
another  trial.  Prout  v.  Pollard^  i.  U. 
C.  R.  170. 

New  trial  grantedy  defendant 
having  given  unfair  and  unexpected 
evidenceJ] — 3.  Where  a  plaintiff  waa 
taken  by  siuprise  at  a  trial,  by  unfair 
evidence  given  by  the  defendant,  and 
in  consequence  recovered  much  less 
than  he  was  entitled  to,  he  was  grant* 
ed  a  new  trial  on  payment  of  costs* 
CumnUngs  v.  Hdwny  Mich.  Term,  4 
Vic. 

Disc^lipointment  in  evidence  given 
hyauntnessJ] — 4.  Where  a  defendant 
denied  his  indorsement  of  a  note,  and 
a  witness  who  swore  on  his  examina* 
tion  in  chief  to  his  having  actually 
seen  the  defendant  sign  the  note,  but 
on  his  cross  examination  could  not 
swear  to  the  identity  of  the  paper  in- 
dorsed ;  and  the  plaintiff,  expecting  to 
prove  the  actual  indorsement  by  this 
witness,  was  not  prepared  to  prove  the 
defendant's  hand-wnting,  and  had  a 
verdict  against  him — the  Court  granted 
a  new  trial  on  payment  of  costs.  Mur- 
phy V.  FraseTy  iv.  U.  C.  R.  194. 

Ejectment — Applicaium  for^  ^^f^ 
trial  OH  grounds  of 
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tkfei^ldavits.'] — 5.Where  the  lemor  of 
the  plaintifr  in  ejectment  gave  evi- 
dence of.  a  former  possession,  and  re- 
covered upon  that,  without  being  put 
to  the  necessity  of  proving  a  paper 
title,  and  the  defendant  not  having 
offered  any  evidence  of  title,  at  the  trial, 
applied  for  a  new  trial  upon  affidavits 
alleging  surprise,  but  it  not  appearing 
what  title  he  could  have  shewn^  the 
Court  discharged  his  application.  Doe 
detn.  Stewart  v.  Yager,  v.  U.  C*  S. 

JE;ectmen^r--Defenda$U  uwptepcared 
t»  fneet  pUdntiff^i  caaeJ] — 6.  A  new 
trial  was  granted  to  the  defendant  in 
ejectment  on  the  ground  of  surprise, 
the  plaintiff  claiming  title  by  an  estop, 
pel,  which  the  defendant  was  not  pre- 
pared to  meet.  JDoedem.  Yager  et 
al.  V.  Stetcartf  vii.  U.  G.  R.  174. 

Cause  taken  out  of  its  turn — Affi- 
davit of  merits  insufficient  for  new 
trial."] — 7.  Where  a  defendant  applies 
for  a  new  trial  on  the  ground  that  he 
was  taken  by  surprise  by  the  cause 
being  taken  out  of  its  turn,  and  was 
unprepared  to  enter  into  his  defence, 
he  must  not  rely  on  a  general  affidavit 
of  merits,  but  shew  that  he  had  a  de- 
fence admissible  under  the  pleadings, 
which  he  would  have  been  able  to 
BOfltain.  Moore  et  al.  v.  Sicks,  vi.  U. 
C.  R  27. 

[See  aho  next  caaei  and  case  13,  infra.] 
8.  It  is  not  a  sufficient  ground  for 
setting  aside  a  verdict  and  granting  a 
nevv  trial  that  a  cause  was  taken  out 
of  its  order  on  the  cause  list,  and  in 
the  absence  of  the  defendant's  attor- 
nej  and  counsel,  unless  it  be  also 
shewn  that  the  defendant  has  some 
defence  which  it  is  proper  that  he 
should  be  allowed  to  urge.  Doyle  v. 
Fraser,  Hil.  Term,  6  Wm.  IV. 

Where  defendant  endea/ccred  to 
recbdi  assizes  in  time,  but  failed  in 
doing  50.] — 9.  A  new  trial  was  grant- 
ed on  payment  of  costs  where  the  de- 
fendant had  done  all  in  his  power  to 
reach  the  assizes  in  time  with  his  wit- 


nesses, but  had  arrived  about  two  hours 
too  late,  it  being  suggested  also  that 
there  were  merits.  Harrington  v« 
SUmey  Hil.  Term,  6  Wm.  IV. 

Cause  called  on  in  absence  of  coun' 
set — New  trial  granted  on  payment 
of  oosts^ — 10.  Where  the  plaintiff 
was  non-suited,  his  cause  having  been 
unexpectedly  called  on  in  the  absence 
of  his  attorney  and  counsel,  several 
causes  before  it  on  the  docket  having 
been  suddenly  disposed  of,  the  Court 
refused  to  set  aside  the  non-suit,  ex- 
cept on  payment  of  costs.  Doo  dem» 
Dunlop  V,  McNaby  Hil.  Term,  5  Vic. 

Attorney  mistaking  place  of  cause 
on  docket. "l — 11.  A  new  trial  was 
granted  under  particular  circum^tancesi 
where  the  defendant's  attorney  mis- 
took the  place  of  the  cause  on  the 
docket,  and  lost  in  consequence  an  op« 
portunity  of  making  a  defence.  D(H)e 
V.  Dolby,  V.  U.  C.  R.  457. 

Undefended  cause  —  Defendants 
counsel  absent  from  illness^ — 12. 
The  Court  refused  to  set  aside  a  ver* 
diet  in  an  undefended  cause  on  an  affi- 
davit that  the  defendant's  counsel  was 
absent  from  illness,  no  attorney  having 
appeared  at  the  trial  to  attend  to  the 
cause,  and.  no  application  having  been 
made  to  put  it  off.  Gumi  v.  Van 
Allen,  V.  U.  C.  R.  513. 

[See  case  15,  infra.] 

Cause  brought  on  in  absence  of 
counsel — Necessary  statement  in  mofh 
ing  Court.'] — 13.  The  defendant,  in 
moving  the  Court  in  banc,  for  a  new 
trial  on  the  ground  that  his  cause  was 
taken  on  the  first  day  of  the  assizes  in 
the  absence  of  his  attorney  or  counsel, 
must  unequivocally  state  that  he  has  a 
just  and  legal  defence  to  the  action. 
Fardow  v.  Beatty,  vi.  U.  C.  R.  496. 

Absence  of  counsel.'] — 14.  A  new 
trial  was  granted  upon  conditions  as  to 
payment  of  verdict  and  costs,  which 
the  plaintiff  had  recovered  against  the 
defendant  (a  slteriff)  during  the  ab- 
sence of  his  counsel.  Martin  v.  Cor- 
beU,  vii.  U.  C.  R.  169. 
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Undtf ended  cause — MeriuJ] — 15, 
Where  a  verdict  was  taken  for  the 
plaintiff  in  an  undefended  cause,  and 
no  application  was  made  to  put  off  the 
trial,  die  Court  nevertheless  granted  a 
new  trial  on  an  affidavit  of  merits, 
and  special  affidavit  of  circumstances. 
Lockhart  v.  MUnty  i.  U.  C.  IL444. 

Sedtiction — Verdict  for  defendant^ 
flainiiff  being  unprepared  to  meet 
defendants  evidence. 1  —  16.  The 
Court  refused  a  new  trial  in  case  for 
seduction  where  the  jury  had  found 
for  the  defendant  on  evidence  clearly 
impeaching  the  character  of  the  se- 
duced, although  affidavits  werp  pro- 
duced on  motion  that  if  the  plaintiff  had 
a  new  trial  he  would  rebut  such  evi- 
dence, and  that  he  would  have  been 
Erepared  to  do  so  at  the  former  trial 
ad  he  had  notice.  Monk  v.  Capel- 
many  Mich.  Term,  6  Wm.  lY. 


IX.  When  granted  coNDmoNALLT. 
Effect  of  Non-performance  of 

CoNDmON,  WHEN  CONDITIONAL. 

See  Costs,  VIII.  10. 

Condition  imposed  upon  the  death 
of  a  ttntnessy  after  motion^ — 1.  Where 
after  a  verdict ,  for  the  plaintiff  and 
cause  shewn  on  affidavits  against  a  rule 
for  a  new  trial  a  person  who  made 
one  of  the  affidavits  for  the  plaintiff 
died,  it  was  made  a  condition  of  the 
rule  absolute  that  his  affidavit  should 
be  received  in  evidence  at  the  next 
trial .  Oass  v.  Coldeugh,  Easter  Term, 
3  Vic. 

Rule  to  dischargervie  for  new  trial 
absolute  in  Jirst  instance.} — 2»  Where 
a  new  trial  is  granted  on  payment  of 
costs,  and  the  costs  are  not  paid,  the 
rule  to  discharge  the  rule  for  a  new 
trial  and  to  enter  judgment  is  absolute 
in  the  first  instance.  Drean  v.  Smith, 
Trin.  Term,  1  &  2  Vic. 

Rule  ordering  discharge  if  costs 
notpaddinafortnight.'y^S.  Where 


a  new  trial  was  granted  on  pttymeBtcf 
costs,  and  the  costs  were  taxed  and 
demanded  but  not  paid,  the  Court  the 
same  term  ordered  a  rule  to  be  made 
absolute  for  dischai^ng  the  rule  for  a 
new  trial,  if  the  costs  were  not  paid  in 
a  fortnight.  Wynn  v.  Falmer^  Easter 
Term,  3  Vic. 

Tender  of  costs  udthout  dtsimrs^- 
ments.^ — ^.  Where  a  new  trial  was 
granted  on  payment  of  costs  by  ths 
plaintiff  who  served  three  appoint- 
ments on  the  defendant  for  the  taxation, 
and  the  costs  were  at  last  taxed  with- 
out disbursements,  which  the  plaialif 
would  not  pay,  but  proceeded  again  to 
trial  and  obtained  a  verdict,  the  Court 
refused  to  set  it  aside.  TTumipson  v. 
SeweUy  iv.  0.  S.  16. 

Payment  of  costs  after  rule  fir 
new  trial  discharged,'}-^.  Where  a 
new  trial  is  ordered  on  payment  of 
costs,  the  party  to  whom  the  indul^ 
gence  is  granted  must  attend  promptly 
at  the  taxation  and  payment  of  costs; 
and  if  he  suffer  so  long  a  time  to 
elapse  that  the  plaintiff  cannot  pnn 
ceed  to  trial  at  the  next  assises  without 
embarrassment,  the  Court  will  not,  af- 
ter the  plaintiff  has  obtained  a  mle  to 
enter  judgment,  discharge  the  rule  and 
allow  the  defendant  the  benefit  of  his 
rule  for  a  new  trial.  JohaumiY,  Spar- 
row,  i.  U.  C.  R.  396. 

Default  in  paying  costs — JFurther 
time!] — 6.  Where  a  defendant  was 
granted  a  new  trial  on  payment  of  coots 
which  he  did  not  pay,  and  the  plaintif 
in  consequence  obtained  a  rule  to  enter 
judgment,  the  Court,  under  special  cir- 
cumstances, discharged  the  rule  for 
judgment,  and  gave  the  defendant  a 
week's  further  time  to  pay  all  the  coots* 
Reeves  v.  Myers,  Trin.  Term,  4  dt  5 
Vic,  P.  C.  Macaulay,  J. 

[See  rule  of  Hilary  Term  1850»  Na  39.] 


X.  Other  Cases,  and  general 
Practice  in  granting  New 
Trials, 
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See  Absconding  Debtor,  15.  — 
Amendment,  II.  11,  39. — Eject- 
MENT,IV(1),7;  V.2,8;  VIII.  15. 
Jury,  4,  6  — Non-suit,  19,  20. — 
Sheriff,  III.  14. — Verdict,  9, — 
Water,  3. 

When  Court  imposes  costs."] — 1. 
In  granting  a  uew  trial  the  Court  im- 
po»Bd  costs  because  the  ground  on 
which  it  was  granted  was  not  taken  at 
Nisi  Prius.  Griffiths  v.  Welland  Ca- 
nal Company y  Mich.  Term,  2  Vic. 

Not  granted  merely  as  of  right.J^ 
— 2.  New  trials  will  not  be  granted 
upon  the  extreme  right  of  the  party 
applying  merely,  but  only  to  advance 
the  sub^antial  ends  of  justice.  Brown 
y.  Street,  i.  U.  C.  R.  124. 

Only  granted  to  advance  justiceJi 
— 3.  A  new  trial  will  only  be  granted 
to  advance  the  substantial  ends  of  jus- 
tice when  the  grounds  are  discretionary 
with  the  Court.  Doe  dem.  Oraham 
V.  Ednumdsony  i*  U.  C.  R.  265. 

New  trials  refused  when  justice 
has  been  doneJ] — 4.  Where  justice  has 
been  done  between  the  parties,  the 
Court  refused  to  grant  a  new  trial  upon 
the  ground  that  it  had  been  agreed  be- 
tween the  contending  parties  that  a  third 
person  should  have  been  applied  to  to 
settle  the  subject  matter  of  the  action, 
the  third  person  being  under  no  legal 
liability  to  do  so.  Netrils  v.  Wilcox, 
Tay.  U.  C.  R,  358. 

Onasdon  by  counsel  to  skew  a  cer^ 
UdnrightatNisi  Frius.'] — 5.  Where 
the  losing  party  has  failed  at  the  trial, 
firom  the  omission  of  his  attorney  to 
establish  some  legal  right  he  might 
have  shewn,  the  Court  will  exercise 
their  discretion  in  granting  a  new  trial; 
they  will  not  grant  this  indulgence 
when  an  expensive  litigation  would  be 
protracted  about  a  trifling  matter.  Pe- 
trie  V.  TaylauTf  iii.  U.  C.  R.  457. 

Omdssion  by  attorney  to  give  notice 
to  produce.^—Q.  The  Court  will  not 
grant  a  new  trial  because  the  defen- 
dant's attorney  had  omitted  to  give  a 
notice  to  piodoce  a  deed,  by  which 


omission  the  defendant  was  precluded 
from  going  into  one  branch  of  his  de> 
fence,  when  the  facts,  if  proved,  would 
not  have  formed  a  legal  bar  to  the 
action.  Crates  et  al.  v.  Crookiy  Dra. 
Rep.  459. 

Important  facts  proved  ^  but  omitted 
in jttdge*s  notes,] — 7.  Qw^crc:  Where 
the  judge  who  tried  a  cause  has  omit- 
ted to  note  the  evidence  of  an  impor- 
tant fact,  which  he  charged  the  jury 
was  proved,  and  upon  which  dieir 
verdict  was  founded,  whether  upon 
affidavit  that  such  fact  was  actually 
proved,  though  it  does  not  appear  by 
the  judge's  report  of  the  evidence^ 
the  Court  will  grant  a  new  trial  ?  Winr 
Chester  v.  Cornell,  Dra.  Rep.  63. 

[See  case  21,  infm.'] 

PlaiTttiff  entitled  to  something  in 
the  form  ofa4:tion  diosen  by  him,'] — 
S.  Where  in  trespass  for  taking  staves, 
the  plaintiff  recovered  twenty  pounds, 
where  the  law  on  some  of  the  facts 
which  were  improperly  elicited  at  the 
trial  was  doubtftil,  but  it  appeared  that 
the  plaintiff  was  entitled  to  recover 
something  in  that  form  of  action,  and 
the  residue  in  another  form,  a  new 
trial  was  refused,  although  a  tender 
could  have  been  pleaded  to  the  amount 
of  the  whole  claim  if  the  action  had 
been  brought  in  another  form.  Ballard 
V.  Ransom  et  al.,  ii.  0.  S.  70. 

Amount  of  verdict  large-rNo  de^ 
fence  made — Merits,] — 9.  In  this  case 
the  verdict  for  the  plaintiff  being  for 
more  than  300/.,  toe  defendant  not 
having  made  any  defence,  because  the 
judge  at  Nisi  Prius  would  not  try  the 
cause  by  a  special  jury,  the  notice  of 
striking  such  special  jury  being  insuf^ 
ficient — the  Court  granted  a  new  trial, 
the  defendant  having  made  a  strong 
affidavit  of  merits,  and  the  amount  c^ 
the  verdict  being  ordered  to  be  paid 
into  Court,  to  stand  as  a  security  for 
the  plaintiff.  Bell  v.  Flintfoot,  iii.  U. 
C.  R.  122. 

Trover  for  a  horse — Evidence  of 
conversion  —  New  trial.]  —  10-   A. 
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having  been  arrested  at  the  suit  of  a 
third  person,  placed  a  mare  in  B«'s 
possession,  on  an  agreement  thatB. 
should  go,  and  if  the  party  arresting 
proved  a  demand  against  A.,  by  his 
own  oath  or  that  of  others,  B.  was  to 
pay  it  and  keep  the  mare  till  re-paid. 
B.  did  pay  10/.,  but  without  shewing 
that  he  did  so  in  consequence  of  its 
being  sworn  to,  and  the  mare  remain- 
ing with  him,  he  used  her  once  in  the 
plough.  A.  thereupon,  without  de- 
mand, brought  trover,  alleging  that  this 
use  of  the  mare  was  a  conversion,  and 
obtained  a  verdict — ^the  Court  granted 
a  new  trial  without  costs.  Forrester 
T.  Spencer,  iii.  0.  S.  4»7. 

New  trials  loUl  not  be  granted  conr- 
trary  tojtcstice.'] — 1 1.  The  Court  will 
not  set  aside  a  verdict  for  the  plaintiff, 
where  the  justice  of  the  case  appears 
strongly  with  him,  merely  because  there 
was  at  the  trial  a  preponderating  weight 
of  evidence  on  the  part  of  the  defen- 
dant in  support  of  a  plea  of  the  Statute 
of  Limitations.  McMillan  v.  Fair- 
fidd,  ii.  O.  S.  493. 

Where  justice  apparently  has  not 
been  doneA — 12.  Where  a  trial  was 
put  off  at  the  assizes  on  affidavit  of  the 
absence  of  material  witnesses,  and  on 
payment  of  costs  of  the  day,  and  the 
defendants'  attorney  declined  paying 
those  costs  himself,  the  defendants  be- 
ing absent,  in  consequence  of  which 
the  trial  proceeded,  and  no  defence 
was  made — ^the  Court,  on  affidavits 
which  gave  reason  to  apprehend  that 
justice  had  not  been  done,  and  con- 
sidering the  large  amount  of  the  verdict, 
granted  a  new  trial  on  payment  of 
costs.  Oliver  v.  Stephens  et  al.,  iii. 
O.  S.  21. 

Ejectment — Neto  trials  not  neces- 
sarily granted  on  meritsJ]  —  13. 
Though  a  probability  exist  that  a  de- 
fendant in  ejectment  may  have  merits, 
the  Court  will  not  necessarily  grant  a 
new  trial,  the  verdict  in  ejectment  not 
being  conclusive  upon  the  parties. 
Doe  dem.  Stansfidd  v.  WkUfiey, 
Tay.  U.  C.  B.  64. 


Separate  actions  on  a  bond  and 
mortgage — Same  evidence — Inam- 
sistent  verdicts.^ — 14.  Where  to  debt 
on  bond  usury  was  pleaded,  and  a  ver- 
dict found  for  the  plaintiff,  and  at  the 
same  assizes  an  action  was  tried  on  a 
mortgage,  between  the  same  parties, 
to  secure  the  money  on  the  bond,  the 
same  defence  was  set  up  and  the  same 
evidence  was  adduced,  and  the  jury 
found  for  the  defendant — the  Court  re- 
fused to  set  the  verdict  on  the  bond 
aside.  Wilson  v.  Hill,  Hil.  Term,  6 
Wm.  IV. 

Ejectment — Defence  of  mortgage 
to  a  third  party — New  trial,"] — 15. 
The  Court  will  not  grant  a  new  trial 
to  enable  a  mortgagor,  being  lessor  of 
the  plaintiff  in  ejectment,  to  shew  bis 
own  deed  void  for  usury,  and  thus 
eject  a  stranger  who  sets  up  as  a  de- 
fence a  mortgage  to  a  third  party  for 
the  premises  in  question.  Doe  dem. 
McBernie  v.  Lundy,  i.  U.  C.  R. 
186. 

Verdict  on  the  merits — New  trial 
on  technical  obfections.'] — 1 6 .  If  there 
be  a  verdict  for  the  plaintiff  on  the 
merits,  a  new  trial  will  not  be  granted, 
because  technically,  a  verdict  should 
be  found  on  some  issues  for  the  defen- 
dant, and  where,  if  a  new  trial  were 
granted,  a  repleader  would  be  award- 
ed, and  a  verdict  again  found  for  the 
defendant.  Hdliwell  v.  Ea^stuxxdet 
al.,  Easter  Term,  4  Wm.  IV. 

Chanted  to  eruMe  an  exeetUor  to 
pleadplene  administravit,'] — 17.  Id  a 
very  hard  case  a  new  trial  was  granted 
to  enable  an  executor  to  plead  piene  ad- 
ministravit. McMartin  v.  Traveller, 
Easter  Term,  6  Wm.  IV. 

New  trial  to  an  executor  refused^ — 
18.  Where  in  aii  action  against  an  ex- 
ecutor on  the  bond  of  his  testator  non 
est  factum  was  the  only  plea  pleaded, 
and  the  plaintiff  had  a  verdict,  the 
Court  refused  to  grant  a  new  trial  and 
allow  a  plea  of  plene  administravit,  on 
the  affidavit  of  the  executes  that  he 
had  administered  all  the  assets  before 


HAW  TRIAL. 


MEW   TRIAL. 


SJ9 


tetion  brought,  there  being  no  satisfac- 
tory answer  given  why  the  plea  had 
not  been  pleaded  before.  McDonald 
V.  BeTuyle^  Easter  Terra,  5  Vic. 

Mistake  of  attorney  contrary  to  in- 
stmctiofts.'] — 19.  Where  in  trespass 
against  a  sheriff's  bailiff  for  seizing 
goods  the  genera]  issue  only  was  plea- 
ded and  the  plaintiff  had  a  verdict,  a 
new  trial  was  granted  on  payment  of 
costs,  on  affidavit  that  the  defendant 
bad  instructed  his  attorney  to  defend 
under  writs  of  execution,  and  the  at- 
torney had  considered  that  the  defence 
might  be  urged  under  the  general  issue. 
Williams  v.  Knajfp,  Hil.  Term,4  Vic. 

Verdict  for  plaintiff'— Demurrers 
against  him — Amendment  and  new 
<ria/.] — ^20.  Where  in  an  action  of 
trespass  there  were  several  issues  in 
law  and  fact  arising  on  several  special 
pleas  going  to  the  whole  cause  of 
action,  and  the  plaintiff,  before  the 
argument  of  the  demurrers,  went  to 
trial  and  assessed  his  damages  at  17/. 
lOi.,  hainng  proved  only  one  act  of 
trespass,  and  the  demurrers  were  afler- 
WBids  admitted  to  be  against  him,  the 
Court  refused  to  allow  him  to  set  aside 
his  verdict,  amend  his  pleadings,  and 
go  to  a  new  trial.  T^yrrd  v.  Myers, 
Trim  Term,  5  &  6  Vic. 

Rgection  ofevidence,'] — 21.  Where 
a  new  trial  was  moved  for  on  the  ground 
that  evidence  had  been  rejected  which 
should  have  been  received,  and  the 
judge's  notes  at  the  trial  did  not  shew 
the  rejection,  and  he  did  not  recollect 
it,  a  new  trial  was  granted  on  the  ground 
of  misapprehension,  on  payment  of 
costs.  Froudfoot  v.  Trotter  et  al,, 
Mich.  Term,  6  Vic. 

Inconsistent  verdicts  by  same  jury. "] 
— ^22.  Where  a  jury  found  a  verdict 
ibr  the  plaintiff  and  51.  damages,  with 
a  condition  that  each  party  should  pay 
his  own  costs,  and  the  Court  having 
refused  to  receive  the  verdict  in  that 
way,  they  altered  it  to  a  verdict  for  the 
defendant  with  the  same  condition, 
and  snbsequendy  on  that  verdict  being 


refused  also,  to  an  unconditional  ver- 
dict for  the  defendant,  a  new  trial  was 
granted  without  costs.  McKay  v. 
LyonSf  Easter  Term,  7  Vic. 

Misunderstanding  of  counsel  re- 
specting  verdict,'} — 23.  Where  a  ver- 
dict was  taken  subject  to  the  opinion 
of  the  Court  upon  certain  points  as  to 
whether  the  plaintiff  was  entitled  to 
recover  substantial  or  merely  nominal 
damages,  and  there  was  a  misunder- 
standing between  the  counsel  of  the 
respective  parties  as  to  the  terms  upon 
which  the  verdict  was  taken,  a  new 
trial  was  granted  without  costs.  Mc- 
Leod  V.  Boultony  ii.  U.  C.  R.  44. 

Trespass —  Verdict  against  four  de- 
fendants— New  trial  to  one,'] — ^24.  A 
verdict  in  trespass  against  four  was  al- 
lowed to  stand  against  three  defendants, 
and  a  new  trial  wis  granted  in  favor 
of  the  fourth.  Dcms  v.  Moore  et  al.^ 
ii.  U.  C.  R.  180. 

Change  of  rule  from  rum-suit  into 
new  trial,'] — 25.  Where  a  defendant 
obtains  a  rule  for  a  non-suit  as  on  leave 
reserved,  and  it  afterwards  appears  that 
no  such  leave  was  reserved,  the  Court 
will  not  allow  him  to  change  his  rule 
into  a  rule  for  a  new  trial.  Doe  dem» 
Gilkison  v.  Sfu>rey,  ii.  U.  C.  R.  1S3. 

When  smallness  of  damages  no 
objection,]  —  26.  Where  a  verdict 
would  be  conclusive  to  the  parties' 
rights,  smallness  of  damages  would  be 
no  objection  to  setting  it  aside.  Soper 
V.  Mardi,  Hil.  Term,  6  Wm.  IV. 

Defence  of  forgery  to  an  action  on 
a  promissory  note — New  trial  refus* 
ed^ — ^27.  Where  the  defence  intended 
to  be  urged  by  the  indorsers  of  a  note 
was  forgery,  and  they  defended  on  that 
ground  at  the  trial,  and  the  plaintiff  re- 
covered— ^the  Court  refused  to  grant  a 
new  trial.  McLaren  v.  Muirhead  et 
al.,  iii.  U.  C.  R.  59. 

Refusal  of  judge  at  Nisi  Prius  to 
admit  evidence  when  case  closedJ] — 
28.  It  is  no  ground  for  a  new  trial  that 
the  judge  at  Nisi  Prius  refused  to  al*> 
low  the  plaintiff,  afler  he  had  closed 
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his  case,  to  supply  the  evidence  of  a 
fact  he  had  omitted  to  prove.  Bene- 
dict V.  Boulton  etal,y  iv.  U.  G.  R.  96. 

New  tried  not  granted  to  party  un- 
successful through  his  man  negli- 
gence.]— ^29.  The  Court  grant  new 
trials  for  the  purpose  of  justice.  They 
mil  not  grant  them  to  protract  an  idje 
litigation  about  facts  which  neither 
party  will  take  the  trouble  to  make 
clear,  though  the  means  of  doing  so 
are  shewn  to  be  within  their  reach. 
Where  a  jury,  not  thinking  it  safe  to 
rely  on  verbal  evidence  as  to  the  con- 
tents of  a  lost  will  when  the  party  of- 
fering it  is  shewn  to  have  been  aware 
of  the  existence  of  a  written  copy  of 
the  will  which  he  might  have  produced 
at  the  trial,  gave  a  verdict  against  him, 
the  Court  will  not  grant  a  new  trial. 
Doe  dem.  Whedter  v.  McWilHams, 
iv.  U.  C.  R.  30.     . 

Verdict  far  defendant  on  the  evu 
dence  and  toitfunit  misdirection — 
Wken  new  trial  granted,"] — 30.  In 
an  action  on  the  case  for  negligent 
driving  when  the  fact  of  negligence 
goes  fully  to  the  jury  and  they  find  for 
9ie  defendant,  and  no  misdirection  on 
the  part  of  the  learned  judge  at  Nisi 
Prius  is  complained  of,  the  Court,  un- 
less it  appear  that  the  evidence  is  con- 
clusive in  favor  of  the  plaintiff,  will 
not  grant  a  new  trial.  Kenny  v.  Cook 
eea/.,iv.  U.  C.  R.  268. 

Verdict  contrary  to  evidence  ofun^ 
impeadied  untness."] — 31.  A  new  trial 
will  not  be  granted  because  the  jury 
find  for  the  defendant  in  the  absence 
of  any  evidence  to  contradict  the  un- 
impeached  witness  of  the  plaintifil  The 
jury  are  to  form  their  verdict  upon  the 
whole  facts  and  complexion  of  the 
case  before  them.  Lane  et  al.  v. 
Jarvis,  v.  U.  C.  R.  127. 


XI.  Of  ths  Motion  for  a  New 
Trial. 

Bee  Jury,  9. — ^New  Trial,  1. 12 ;  11. 
3, 13  $  VIII.  1,  7;  et  passim. 


When  to  be  nutde.] — 1.  The  mo- 
tion for  a  new  trial  must  be  made 
within  the  first  four  days  of  the  term 
succeeding  the  trial,  i.  e.,  before  the 
expiration  of  the  rule  for  judgment 
Orser  v.  Stickler^  Tay.  U.  C.  R.  46. 

New  grounds.'} — 2.  SenMe:  Oa 
motion  for  a  new  trial  after  argumeiit, 
the  Court  will  allow  a  new  ground  tp 
be  taken  by  the  party  moving  if  the 
justice  of  the  case  require  it  Per 
Sherwood,  J. — ^Macaiilay,  J.  contn. 
Vary  v.  Mtdrheady  ii.  O.  S.  121. 

'Affidavit  sworn  before  partner  cf 
defendants^  attorney  J\ — 3.  A  new 
trial  was  moved  by  the  defendants  on 
an  affidavit  sworn  before  the  partner  of 
the  defendants' attorney.  HeldyomtL 
exception  being  taken  when  shewing 
cause,  that  the  rule  must  on  that  ground 
be  discharged.  White  v.  Fetch  et  al,, 
vi.  U.  C.  R.  13. 

Affidavit  of  vnfe  of  party  to  the 
cause.] — 4>.  An  affidavit  of  the  wife 
of  a  party  to  cause  cannot  be  read  od 
motion  for  a  new  trial.  Hendersons* 
Wallace^  £aster  Term,  2  Vie. 

[Affidavits  of  juion— See  Juar,  9,  and 
Dole  thereto.] 

Objections  raised  in  banc,  not  urged 
at  Nisi  Prius.] — 5.  A  party  moving 
for  a  new  trial  cannot  take  an  objeC' 
tion  which  he  did  not  urge  at  Nisi  Pri- 
us. Hall  V.  Shannon,  Easter  Teim, 
2  Vic. 

Trespass  for  assault  and  battery^ 
Pleadings — Evidence.] — 6.  Where 
in  trespass  for  assault  and  battery  the 
defendant  pleaded  moUiter  manus  im- 
posuit  in  Aefence  of  possession,  and  the 
plaintiff  replied  de  injuria :  Hisld^  oa 
a  motion  for  a  new  trial,  that  the 
plaintiff  was  at  liberty  to  shew  that  tbs 
defendant's  justification  was  not  proved 
although  he  had  made  no  objection  to 
it  at  the  trial,  and  that  he  might  abaa* 
don  the  ground  which  he  had  takes 
there,  and  retain  his  verdict  for  waat 
of  proof  of  justification.  Roddy  v. 
M<^aUy  Easter  Term^  2  Vic. 
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7.  Where  a  party  at  the  trial  does 
not  object  to  the  chai^  of  the  judge, 
be  cannot  afterwards  urge,  on  a  motion 
for  a  new  trial,  that  there  was  a  mis- 
direction, although  the  charge  be  in 
fact  open  to  exception.  Manners  v. 
Boulton  et  al,y  Mich.  Term,  7  Vic. 

8.  Where  in  an  action  of  covenant 
for  non-payment  of  rent  on  a  lease  for 
a  year,  by  which  an  entire  rent  was 
reserved,  and  in  which  there  were 
various  other  covenants,  breaches  of 
which  were  also  assigned,  and  the 
plaintiff  had  a  verdict — ^the  Court  re- 
fused to  grant  a  new  trial,  on  an  ob- 
jection made  in  banc,  but  which  had 
not  been  taken  at  Nisi  Prius,  that  the 
action  was  brought  before  the  year  ex- 
pired when  the  rent  was  to  be  paid. 
Stephens  v.  AUan,  \u  U.  G.  R  282. 

9.  In  ejectment  by  co-heiresses  it 
was  proved  that  the  party  in  posses- 
sion had  acknowledged  the  ancestor's 
title,  and  it  was  also  shewn  that  the 
lessors  of  the  plaintiff  were  his  children, 
but  the  jury  found  for  the  defendant ; 
on  motion  for  a  new  trial,  the  Court 
would  not  entertain  the  objection  that 
it  had  not  been  proved  that  the  lessors 
were  the  legitimate  children  of  the 
alleged  ancestor,  as  that  point  had  not 
been  raised  at  the  trial.  Doe  dem. 
Morrough  et  al,  v.  MoAfbee^  ii.  U.  C. 
R.d89. 


Dock  Company,  incorporated  by  1 
Wm.  IV.  ch.  12,  on  a  parol  agreement 
entered  into  by  the  company  to  build 
an  engine  for  a  steamboat.  Hamilton 
V.  Niagara  Ha/rhor  and  Dock  Com' 
jpany,  faster  Term,  5  Vic 


NEW  YORK. 
S^  Foreign  Law,  5. 


NEW  YORK  CURRENCY, 
See  CuRRKNcr. 


NIAGARA  HARBOR  AND  DOCK 
COMPANY. 

Assumpsit  against  f  on  apoTol  agree- 
WtfiK,}— Assumpsit  is  not  maintain- 
able against  the  Niagara  Harbor  and 
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NIL  DEBET. 
See  Limits,  II.  9. 


NIL  HABUIT  IN  TENEMENTIS 
(PLEA  OF). 

See  Covenant,  11(2),  4. 


NISI.PRIU8  (PROCEEDINGS  AT). 

See  Amendment,  II.  passim. — At- 
tachment, II.  7. — Attorney,  IV. 
2. — Bond,  II.  10. — Commission  to 
Es:amin£  Wftnesses,  2,7. — Costs, 
1(3).— EiECTMENT,  IV(1),6;  VIIL 
15. — EviDENCs. — ^Nonsuit. — ^No- 
tice TO  Produce,  4. — Onus  Pro- 
BANDi. — Practice,  III.  5. — Sub- 

P<£NA,  2,  3. 


NISI  PRIUS  RECORD. 
See  Record  (Nisi  Prius). 


NOLLE  PROSEQUI. 

See  Action,  6- — Irregularity,  11. 

J^^  judgment.'} — 1.  A  nolle  pro. 
sequi  cannot  be  entered  afler  judgment. 
BjcKuh  V.  Potash  et  al.,  Mich.  Term, 
3  Vic. 

Declaration  containing  two  counts 
— Nolle  prosequi  to  first — Evidence 
under  second.} — 2.  The  plaintiff  de* 
Clares  on  two  counts — first  on  a  promis- 
sory note,  second  on  an  account  stated ; 
to  the  defendant's  plea  lo  the  first 
count  the  plaintiff  replies,  to  which  re- 
plication the  defendant  demurs;  the 
plaintiff  then,  to  avoid  the  risk  of  the 
demurrer,  enters  a  simple  ndle  pro- 
sequi to  the  first  count:  Meldf  that 
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NON   JOINDER. 


JfONSUIT. 


the  plaintiff  might  give  the  note  in  evi. 
dence  under  the  second  count,  on  the 
account  stated :  Sembley  such  evidence 
would  have  been  inadmissible  if  the 
nolle  prosequi  had  involved  an  express 
admission,  as  it  some  tiroes  does,  that 
the  plaintiff  had  no  right  of  action  on 
the  note.  Leslie  v.  Davidson,  iii.  U. 
C.  R-  459. 

As  to  one  of  tivo  defendants.'] — 3. 
Where  a  plaintiff  sues  two  or  more  de- 
fendants as  executors,  the  entering  a 
nolle  prosequi  and  discontinuing  as  to 
one,  is  not  a  discontinuance  of  the 
action.  Masson  v.  Hill  et  al.,  v.  U. 
C.  R.  60. 


NON  PROS. 

See  Judgment  of  Non  Pros. 


NOMINEE  OF  THE  CROWN. 
See  Dower,  1. 1. — Estoppel,  1, 2, 3. 


NON  ASSUMPSIT  (PLEA  OF). 

The  rule  making  the  plea  of  non- 
assumpsit  to  a  bill  or  note  bad,  is  con- 
fined to  cases  where  the  action  is 
between  the  parties  to  the  bill  or  note ; 
it  does  not  extend  to  executors,  &c. 
Masson  v.  Hilletal.f  v.  U.  C.  R.  60. 


NON  DAMNIFICATUS 
(PLEA  OF). 

See  Bond,  II.  19. — iNDEMNrrr 
Bond,  passim. 


NON  EST  FACTUM  (PLEA  OF). 

See  Arbitration  and  Award,  VI 
[2),  10.— Bond,  II.  2.— Limits,  IL 
t. — Variance,  15. 


i 


NON  FEAZANCE. 
See  Case  (Action  on  the),  4>. 


NON  JOINDER. 

See  Abatement,  1,  3,  4,  6, 8,  9. — 
Bilw  of  Exchange  etc.,  IV.  2. — 
Nonsuit,  6. 


NONSUIT. 
See  Action,  6. — Arbitration  and 
Award,  VI(2),  19.— Bail,  II.  14. 
Ejectment,  V.  2,7,  8. — Guaran- 
tee, 6. — Indemnity  Bond,  6. — In- 
terpleader, 7. — Libel  and  Slan- 
der, III(1),  passim. — ^Limitations 
(Statute  of),  IV.  10,  II,  12.— 
Malicious  Arrest,  20. — ^Misno- 
mer.—  New  Assignment,  3.— 
New  Trl\l,  II.  5 ;  X.  25. — Penal 
Action,  3.  —  Use  and  Occupa- 
tion, 4. — ^Verdict,  9. 

Voluntary — Setting  aside,] — 1. 
Where  a  plaintifT  suffers  a  nonsuit  vol- 
untarily,  the  Court  will  not  afterwards 
set  it  aside.  Saunders  v.  Plaffter, 
Tay.  U.  C.  R.  44. 

Point  mtist  be  reserved  at  Nisi 

FritisJ] — 2.      A  nonsuit  cannot  be 

moved  for  in  banc,  unless  a  point  has 

been  reserved  at  Nisi  Prius.     Brook- 

fisld  V.  Sigur,  Tay.  U.  C.  R.  263. 

3.  A  nonsuit  cannot  be  moved  for 
in  banc,  unless  it  has  been  moved  for 
at  Nisi  Prius,  and  the  point  reserved 
by  the  judge  with  the  plaintiff's  con- 
sent. Hawley  v.  Ham^  Taj.  U.  C. 
R.  529. 

Effect  of  examination  of  triiness 
after  motion  for*] — 4?.  If  a  defendant 
move  a  nonsuit,  and  aderwards  ex- 
amine witnesses,  the  plaintiff  is  entitled 
to  any  benefit  which  he  can  obtain 
from  the  evidence  in  support  of  his 
case.  Brock  v.  McLean,  Tay.  U.  G. 
R.54S. 

Absence  (^attorney  aafid  counsel^ — 
5.  Where  a  cause  is  called  on  for  trial 
at  Nisi  Prius,  and  neither  counsel  or 
attorney  appears  for  the  plaintiff,  a  jury 
may  be  sworn  and  a  nonsuit  ordered. 
Falls  v.  LeunSf  Dra.  Rep.  281. 

Nonjoinder,] — 6.  Non  joinder  rf 
a  plaintiff  in  assumpsit  is  a  ground  of 
nonsuit.  Walker  et  al.  v.  McDonr 
aldj  iv.  O.  S.  12. 


NONSUIT. 


NONSfj^. 
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Time  far  dioosmg  nonsuit.'] — ^7.  A 
plaintifr  cannot  elect  to  take  a  nonsuit 
after  verdict  rendered  for  the  defen- 
dant, but  before  it  is  recorded.  Whit- 
en  et  al,  Y,  Caverlmfy  Hil.  Term,  6 
Wm.  IV. 

Although  pleadings  supported  by 
evidenceJX — 8.  A  plaintiff  may  be  non- 
suited although  his  evidence  support 
his  pleadings.  McPherson  et  al,  v. 
Hamilton,  Easter  Term,  7  Wm.  IV. 

Objections  must  be  first  raised  at 
Nisi  Pritts,] — 9.  A  party  moving  to 
enter  a  nonsuit  cannot  take  an  objec- 
tion which  he  did  not  urge  at  Nisi 
Prius.  Hall  v.  Shannon^  Easter 
Term,  2  Vic. 

Omission  of  a  promissory  note  in 
particulars.'] — 10.  Where  a  declara- 
tion contained  a  count  upon  a  promis- 
sory note  and  common  counts,  and  the 
plaintiff,  under  an  order  for  particulars, 
gave  an  account  for  goods  sold  and  de- 
tivered  only,  but  at  the  trial  the  defen- 
dant ^cross-examined  upon  the  note, 
and  afterwards  at  the  dose  of  the 
plaintiff's  case  obtained  a  nonsuit  be- 
cause the  note  was  not  mentioned  in 
the  particulars,  the  nonsuit  was  set 
aside  without  costs.  Bigelow  v. 
Spragge,  Hil.  Term,  6  Wm.  IV. 

Joint  contractors — Verdict  against 
onCf  nonsuit  as  to  others — New  trial.] 
— 11.  The  plaintiffs  charge  the  defen- 
dants upon  a  joint  contract— one  of  the 
defendants  allows  judgment  to  go  by 
default ;  the  plaintiffs  at  the  trial  take 
a  verdict  against  him  and  elect  to  be 
nonsuited  as  to  the  others :  Held,  that 
the  plaintiffs'  suing  the  defendant  on  a 
joint  contract  could  not  have  a  verdict 
against  one  and  be  nonsuited  as  to  the 
oSiers,  and  that  the  verdict  must  be  set 
amde  and  a  new  trial  granted  without 
costs.  The  Commercial  Bank  v. 
Hughes  et  al.y  iu.  U.  G.  R.  361. 

[See  cases  12  and  15,  infra.] 

Several  defendants — Judgment  by 
default  against  some,  nonsuit  as  to 
outers.] — 12.  A  plaintiff  may  be  non- 
suited as  to  soma  of  several  defen- 


dants, though  judgment  by  default  has 
been  entered  against  the  others.  Ben-' 
edict  V.  Boulton  et  al.,  iv.  U.  C.  R.  96. 

Ohjecti/ms  in  banc,  not  raised  at 
trial,  or  in  moving  rule.] — 13.  In  an 
action  for  malicious  arrest  the  defen- 
dant cannot  succeed  in  banc,  in  non- 
suiting the  plaintiff  or  in  obtaining  a 
new  trial,  on  the  ground  that  no  proba- 
ble cause  was  shewn  if  he  took  no 
such  objection  either  at  the  trial,  or  in 
moving  for  his  rule.  Jones  v.'Dufff 
V.  U.  C.  R.  143. 

Affidavits  ^  conversations  with  jur 
7W5.] — 14.  The  Court  will  not  act 
upon  affidavits  stating  conversations 
with  one  of  the  jury,  after  the  trial, 
respecting  the  grounds  of  their  verdict. 
lb. 

Several  defendants — One  allows 
judgment  to  goby  default.] — 15.  In 
an  action  against  several  defendants 
though  one  suffer  judgment  by  default, 
the  plaintiff  may  be  nonsuited  M> 
Nab  V.  Wagstaff,  v.  U.  C.  R.  588. 

Election  of  nonsuit  by  plaintiff 
binding  upon  him.] — 16.  Where  the 
plaintiff  elects  to  be  nonsuited  rather 
than  go  to  the  jury  on  the  charge  of 
the  judge,  he  cannot  afterwards  move 
to  set  the  nonsuit  aside.  Stuart  qui 
tarn  V.  BuUen,  i.  U.  C.  R.  451,  and 
McGrath  v.  Coz,  iii.  U.  C.  R.  332. 

Joint  action  under  5  Wm.  IV.  c&. 
4 — Judgment  by  default  by  one — 
Nonsuit  as  to  both.] — 17.  Where  in 
an  action  against  the  maker  and  in- 
dorser  of  a  promissory  note  under  5 
Wm.  IV.  ch.  1,  one  defendant  pleaded 
the  general  issue,  and  the  other  allowed 
judgment  to  go  by  default,  and  at  the 
trial  the  plaintiff  was  nonsuited  as  to 
both,  no  one  being  present  in  the  Court 
on  his  behalf,  the  nonsuit  wasset aside 
on  payment  of  coats.  Small  v.  Pow- 
ell et  al.,  i.  U.  C.  R.  427. 

Reserving  leave  for  defendant  to 
move — Consent  of  plaint^.] — 18.  If 
at  Nisi  Prius  the  defendant  move  for 
a  nonsuit  on  a  point  which  the  judge 
overrules,  but  reserves  leave  to  move; 
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and  the  piaintifT's  counsel  does  not 
object,  his  acquiescence  to  the  leave 
reserved  must  be  presumed.  Ducat  v. 
Sweeny  et  al.,  Trin.  Term,  2  &  3  Vic. 

Assumpsit  for  icork  done  under  a 
sealed  corUract^  when  that  contract  is 
departed  from,'] — 19.  The  plaintiff 
sued  in  assumpsit  for  work  and  labor, 
and  at  the  trial  put  in  a  sealed  instru- 
ment under  which  he  had  agreed  to 
perform  the  work,  by  which  it  appear- 
ed that  the  defendant  was  bound  to 
pay  the  price  of  the  work  at  certain 
stated  periods ;  the  work  was  not  done 
according  to  the  contract,  and  the  plain- 
tiff consequently  sued  in  assumpsit,  but 
having  been  nonsuited  at  the  trial  on 
the  ground  that  the  covenants  in  the 
sealed  instrument  were  independent, 
and  that  he  could  sue  for  the  money 
although  the  work  was  not  performed, 
the  Court  set  the  nonsuit  aside.  BoT' 
ton  V.  Fisher^  iii.  U.  C.  R.  75. 

Ejectment  —  Record  against  two 
defendaTtts — Notice  of  trial  tp  three 
'^NofisuitJ] — 20.  In  an  action  of 
ejectment  brought  against  two  tenants, 
the  landlord  obtained  leave  to  join  in 
a  defence  as  a  third  party,  but  not 
availing  himself  of  the  order,  the  plain- 
tiff made  up  his  record  against  the  two 
tenants  alone.  He  gave  notice  of  trial 
however,  in  a  cause  as  against  the 
three  2  the  two  not  confessing  &c.y  the 
plaintiff  was  nonsuited.  An  appUca- 
tion  was  made  in  tenn  to  set  aside  the 
nonsuit,  but  held,  that  under  these 
circumstances  there  was  no  necessity 
for  setting  aside  the  nonsuit — ^the 
Court,  however,  set  aside  the  nonsuit 
on  terms  mentioned  in  the  report.  Doe 
dem.  Murphy  v.  McOuire  et  al.,  vii. 
U.  C.  &.  405. 

Nonsuit  agcmut  plaint^  a  bar  to 
subsequent  proceedings.'V^SLl.  Where 
a  judgment  of  nonsuit  has  been  en- 
tered against  the  plaintiff,  he  wUl  not 
be  allowed  to  take  any  proceedings 
in  the  suit,  or  to  call  on  the  defendant 
to  answer  him.  Mays  v.  BaOtant  v* 
U.  C.  B.  634, 


Nosmtit  rtjusedf  altkoughadeed 
toas pleaded  with  a  profert,  andnot 
produced.]  —  22.  Where  a  sesled 
instrument  was  pleaded  with  a  prafert 
and  produced  at  the  trial,  and  subas* 
quently  in  term,  but  was  aflerwardi 
mislaid,  and  on  a  second  trial  the  de- 
fendant agreed  to  admit  the  executioa, 
knowing  that  it  had  been  mislaid,  and 
secondary  evidence  was  gone  into,  the 
defendant  objected  to  that  secondary 
evidence,  but  not  to  any  secondary 
evidence — ^the  Court  refused  to  allow 
a  nonsuit  to  be  entered  fur  the  non- 
production  of  the  instrument*  iZmo 
and  V.  Tyler,  iv.  O.  S.  257. 


NONSUIT  (JUDGMENT  IN 
CASE  OF). 

See  JuDGMSJfT  AS  IN  CASE  ov  NoK- 

SUIT. 


NON  TENUIT. 
See  District  Couht,  3. — ^Dowbb,  11. 

10,  17. — ^RePLSVIN  ETC.,  2. 


NOTARY. 

Notice  of  dishonor.] — 1.  It  is  so 
part  of  a  notary's  duty  to  give  notice  of 
dishonor  of  a  bill.  Ewing  et  al,  v. 
Cameron,  Trin.  Term,  7  Vic. 

Notarial  protest — Seal.] — ^2.  Sem^ 
Ue:  A  notarial  protest  from  Lower 
Canada,  certified  by  the  notary  as  a 
true  copy  from  his  notarial  book,  is 
sufficient  without  any  notarial  seal. 
Boss  et  al.  v.  McKindsay,  i.  U.  C.  B. 
507. 


NOTICE  OF  ACTION- 

See  Bailiff,  1. — ^Division  Coubt,2. 
New  Trial,  VI.  2. 

IT^ufar  4  4-  5  ^.  A.  3,  sec  61— 

Signetwre  of  attorney — Statemiesst  of 
place.] — 1.  It  is  sufficient  if  a  notice 
of  action,  under  th*  Dimsion  Caizit 


woTtcs  or  AcnoN  • 


NOTICB  OF  ACTION. 
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Act  4  ft  5  Tic.  ch.  3,  sec.  61,  be  sign- 
ed by  the  attorney  of  the  party  com- 
plaining ;  but  the  notice  is  insufficient 
if  it  contain  no  statement  of  the  place 
where  the  trespass  or  injury  was  com- 
mitted  which  is  made  the  sul^ect  of 
the  action.  Kimble  v.  McCrarry, 
Mich.  Terra,  7  Vic. 

[A  party  giving  a  notice  of  action  must  state 
the  tinw  ana  place,  as  far  as  he  reasonably  can. 
MtrHn*  v.  Upchetj  4  Q.  B.  585 ;  and  see  the 
bcreinaAer  following.] 


Statement  of  place.'] — 2.  A  notice 
of  action  against  a  magistrate  must  dis- 
tinctly specify  the  place  where  the 
action  complained  of  was  done.  Mad^ 
den  V.  Sheioery  ii.  U.  C.  R.  115. 

[Also,  sea  CroukhUe  v.   SommtrtOh,  9, 
infra.] 

Statement  ofattamey^s  residence.] 
— 3.  It  must  also  declare  the  place  of 
residence  of  the  attorney.  The  sub- 
scription  therefore  of  the  attorney  at 
the  bottom  of  the  notice  in  this  form, 
**  A.  B.,  attorney  for  the  said  C.  D., 
Simcoe,  Talbot  District,"  was  held  in- 
sufficient. Bates  V.  WalA,  vi •  U.  G • 
R.  41«. 

Statement  of  form  of  action  to  be 
brought.] — 4«.  In  the  notice  of  action 
given  to  a  magistrate  for  an  act  done 
under  the  Petty  Trespass  Act,  it  is 
necessary  to  specify  the  form  of  action 
intended  to  be  brought.  Wadstcorth 
V.  Metobum,  Trin.  Term,  5  &  6  Vic. 

Notice  andprocess  bffoneattomet^ — 
]}eciar(xtion  by  another.] — 5.  It  is  no 
ground  of  objection  to  a  notice  of  action 
against  a  magistrate  that  the  plaintiff 
declares  by  a  difierent  attorney  from 
the  one  by  whom  the  notice  was  given 
and  process  issued.  McKenzie  et 
al*  V.  Mewburn^  Easter  Term,i^  Vic. 

To  a  person  acting  as  revenue  ofpr 
cerJ] — 6.  A  party  who,  acting  as  a 
revenue  officer  or  conceiving  that  he 
has  authority  so  to  act,  seizes  goods,  is 
entitled  to  notice  before  action  iMrought, 
without  the  necessity  of  proving  his 
coipmianon  or  appointment.  Wad$^ 
V.  Mmphy^  i.  U.  C.  R.  190. 


Question  for  jury  in  determining 
right.] — 7.  If  an  action  be  brought 
against  a  person  who  is  a  magistrate^ 
for  an  act  done  as  he  alleges  in  the 
execution  of  his  duty,  and  it  be  doubt* 
ful  whether  it  was  so  done  or  not,  and 
no  notice  of  action  be  proved,  it  is  pro- 
per, in  order  to  determine  whether  he 
be  entitied  to  such  notice  or  not,  that 
it  should  be  left  to  the  jury  to  say 
whether  he  believed  he  was  acting  as 
a  magistrate  or  not ;  and  if  they  find  in 
his  favor  on  that  point,  the  verdict  must 
be  against  the  plaintiff.  Carswdl  v. 
Huffman,  i.  U.  C.  R.  381. 

[See  fiirther  case  10,  infra.] 
7b  a  person  arreting  anotherin  the 
actofstixding.] — &  A  party  arresting 
another  while  engaged  in  the  act  of 
stealing  his  property,  is  entitied  to  no- 
tice of  action  under  4  &  5  Vic  eh.  25, 
sec.  67.  McDonald  v.  Cameron,  ii. 
U.  C.R.406. 

Statement  €f  place.] — 9.  In  the 
notice  of  the  cause  of  action  required 
to  be  served  upon  a  magistrate  the 
place  where  the  plaintiff  was  imprison- 
ed must  be  correctiy  stated ;  the  fact 
that  the  injury  took  place  in  the  same 
district,  though  not  at  the  exact  place 
named  in  the  writ,  will  not  make  the 
variance  less  fatal.  Croukhiter.Som* 
menrille,  iii.  U.  C.  R.  129. 

[See  instances  of  the  suffieieney  of  state- 
ments of  time  and  place.— Jbcfeiifi  v.  fV^dbe, 
ziv.  M.  &  W.  381 ;  Prickett  v.  Qreatren,  8 
Q.  B.  1020;  Jones  v.  NichoUs,  xiii.  M.  &  W. 
961.] 

Tb  a  person  acting  anxnoedly  as  a 
magistrate.] — 10.  Where  it  appears, 
in  the  course  of  the  plaintiff's  evidence 
at  the  trial,  that  the  defendant  sued  in 
trespass  was  acting  bona  fide  as  a  jus^ 
tice  of  the  peace,  and  the  jury,  upon 
that  fact  being  left  them  by  the  judge, 
so  find  it,  the  plaintiff  must  prove  that 
he  has  given  the  defendant  a  month's 
notice  of  action ;  and  this  proof  is  ne- 
cessary, though  the  defendant  has 
pleaded  the  general  issue  simply,  with- 
out adding  '<  by  statute,"  in  the  margin. 
MarA  v.  Boulton,  iv.  U.  G.  R.  354: 
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ment  bydefatdt-NecessUy  for  proof  of 
notice fjjfc J] — 11.  In  an  action  against 
a  justice  for  an  act  done  in  the  execu- 
tion of  his  office,  and  judgment  by  de- 
faulty  it  is  unnecessary  to  prove  notice 
of  action,  or  that  the  action  was  com- 
menced in  due  time.  Mills  v.  Mem- 
ger,  HU.  Term,  6  Wm.  IV. 

•  Sufficient,  if  it  appear  from  there" 
cord^iat  the  numth^s  notice  loas  given.] 
•—12.  In  an  action  against  a  magis- 
trate for  an  act  done  in  his  magisterial 
character,  it  is  sufficient  if  it  appear  by 
the  nisi  prius  record  that  a  month 
had  elapsed  between  the  service  and 
the  filing  of  the  declaration ;  and  if 
the  writ  were  really  sued  out  before 
the  month  expired,  it  must  be  shewn 
by  the  defendant.  SaightY.Ballardf 
ii.  U.  C.  R.  29. 

Proof  of  service."] — 13.  Held,  that 
the  following  evidence  of  a  bailiff,  as  to 
the  service  of  a  copy  of  the  notice  of 
action  against  a  magistrate : — *^  He  and 
two  other  persons  held  the  respective 
papers  while  they  were  read  and  com- 
pared, but  having  allowed  the  plain- 
tiff's attorney  to  keep  in  the  mean- 
time the  original,  with  which  the 
copies  were  thus  compared,  and  having 
omitted  to  place  any  mark  on  it  by 
whicfi  he  could  identify  it,  he  could 
not  venture  to  swear  with  certainty  at 
the  trial  that  the  papers  which  he  serv- 
ed were  copies  of  that  document"— was 
Buffitient  to  go  to  the  jury  to  prove  a 
service.  Byrnes  v.  Wild  et  al.,  vii. 
U.  C.  R.  104. 


[Also  see  Nsw  Trial,  VI.  2.] 

Notice  under  4>  i^  5  Vic.  ch.  26fSec. 
40.]— 14.  The  Court  held  that  this  act 
requires  a  clear  month's  notice  of  ac- 
tion, exclusive  of  the  first  and  last  days. 
Dempsey  v.  Dougherty  et  a/.,  vii.  U. 
C  A.  313. 

Proof  of  trespasses  contained  in 
notice.] — ^15.  In  an  action  against  a 
magistrate,  a  plaintiff  is  not  bound  to 
prove  every  trespass  that  he  has  de- 
scribed in  his  notice ;  he  may  prove 
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what  he  can,  and  recover  for  what  be 
proves,  provided  it  be  such  an  injury 
as  is  stated  in  the  notice.  Byrnes  t. 
Wild  et  al.y  vii.  U.  C.  B.  104. 

Form.'] — 16.  Be?<f,  that  the  foDow- 
ing  notice  of  action — «*  And  also  for  that 
you,  on  the  day  and  year  afoiesaid, 
with  force  and  arms,  &c.,  at  the 
township  of  Thorold,  did  cause  the 
horse  upon  which  the  said  Joseph 
Upper  was  then  riding  to  be  seized, 
taken  and  led  away,  and  the  said  Jo- 
seph Upper  to  be  obliged  to  dismonot, 
and  give  up  the  said  horse,  and  con- 
verted and  disposed  of  ttie  said  hone 
to  your  own  use ;  and  also,  for  that  yoa 
caused  the  saddle  and  bridle  and  halter, 
which  were  then  on  the  said  horse  to 
be  seized,  taken  and  carried  away,  and 
to  be  converted  and  disposed  of  to  your 
own  use,  and  other  wrongs  to  the  said 
Joseph  Upper  then  and  there  did,  to 
the  great  damage  of  the  said  Joseph 
Upper  of  100/.,  and  against  the  peace, 
&c." — was  sufficient  to  enable  the 
plaintiff  to  recover  from  the  magistrate 
the  value  of  the  horse,  as  being  the 
property  of  the  plaintiff.  (Robinson, 
C.  J.,  dis8entiente,asto  the  sufEciency 
of  the  notice  to  sustain  the  verdict  for 
the  value  of  the  horse).  Upper  v. 
McFarland  et  al.,  v.  u.  C.  R.  101. 


NOTICE  OF  ASSESSMENT. 

See  Costs,  II.  10, 13. — ^Intehlocu- 
TORY  Judgment,  7. — ^Notice  of 
Trial,  1, 7, 13. 


Service.] — 1.  When  a  defendant  had 
an  attorney  on  whom  service  of  several 
papeii  had  been  made,  the  Court  set 
aside  an  assessment  of  damages,  the 
notice  having  been  served  on  the  de- 
fendant only,  and  not  on  his  attorney. 
Ferrie  v.  Tannahill,  Dra.  Rep.  340. 

Short  notice.] — 2.  Where  a  person 
obtains  time  to  plead  on  oondidon  of 
taking  short  notice  of  trial,  this  condi- 
tion does  not  compel  him  to  take  shoit 


NOTICS  or  TRIAI*. 


NOTICE  OF  TRIAL. 
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notice  of  <i8sessment — ^this  further  con- 
dition should  be  inserted  in  the  rule. 
Wright  V.  McPherson  et  a/.,  iii,  U. 
G.  R.  145. 


NOTICE  OF  DISHONOR 
See  Bills  of  Exchangb  etc.^  III. 


NOTICE  OF  MOTION. 

See  Interlocutort  Judgment,?. — 
Irregularitt,  12,  16,  20,  21. — 
Judgment  as  in  case  of  Non- 
suit, III.  4. — ^Notice  of  Trial,  8, 
14. — Sheriff's  Sale,  8. — Wrtts 
OF  Inquiry  etc.,  4. 


NOTICE  OF  TRIAL. 
See  Costs,  II.  passim. — ^Judgment 

AS  IN  CASE  OF  NoNSUIT,  I.  8,  9. 


IrregularityJ] — 1.  Notice  of  trial, 
given  instead  of  notice  of  assessment, 
is  irregular.    Billings  et  al.  v.  Reid, 
Hil.  Term,  6  Wm.  IV. 
£See  cafe  7,  infra.] 

Verdict  set  aside  for  want  of^ — 2. 
Where  a  demurrer  was  taken  off  the 
file  as  a  dilatory  plea  hy  the  order  of 
a  judge,  and  the  defendant  ha^ng 
pleaded,  the  plaintiff  proceeded  to  trial 
without  serving  a  notice  but  merely 
informed  the  defendant  that  the  cause 
was  entered  for  trial,  and  afterwards 
took  a  verdict,  the  Court  set  the  verdict 
aside,  the  defendant  having  been  enti- 
tled to  short  notice  of  trial.  Truscatt 
et  al,  V.  Goldie  et  a/.,  Easter  Term, 
6  Wm.  IV. 

[See  eaiea  6  and  8,  infra.] 
iSMsrmce.]-— 3.  It  is  not  sufficient  to 
leave  a  notice  of  trial  in  the  office  of 
the  defendant's  attorney ;  it  must  be  lefl 
with  some  person  doing  business  there. 
Brewer  v.  Baam^  Mich.  Term,  7  Wm. 
IV. 

[So  Goi  Cbmpiir^  ▼•  JSmiocX;,  11,  infni.] 


Ideave  topleadde  novo—FreA  no- 
tice  must  be  given.'] — 4«.  Where  afler 
issue  joined  and  notice  of  trial  given, 
the  defendant  has  leave  to  plead  de 
novo,  the  plaintiff  cannot  proceed  to 
trial  without  a  new  notice.  McMillan 
V.  Fergtisson,  Mich.  Term,  2  Vic. 

Short  notice-Computation  of  time.'] 
— 5.  In  computing  the  time  lor  short 
notice  of  trial  the  fir^t  day  is  exclu- 
sive, and  the  last  inclusive ;  therefore, 
notice  on  Saturday  for  Tuesday  is  too 
late.  Love  v.  Armour^  Trin.  Term,  3 
&  4  Vic. 

S[f  a  person  avail  himself  of  the  terms  of 
ort  notice,  he  cannot  afterwards  counter- 
mand it  Voneaster  v.  CardtoeUf  ii.  M.  &  W. 
390.] 

Several  defendants — Aeath  of  some 
— Suggestion — Notice  against  all.] 
— 6.  Where  there  were  several  plain- 
tiffs and  defendants  in  a  cause,  and  one 
of  the  plaintiffs  and  one  of  the  defen- 
dants died,  and  their  deaths  were  sug- 
gested on  the  record,  but  notice  of  trial 
was  given  in  the  names  of  all  the  par- 
ties, as  if  they  had  been  living,  but  the 
defendants^  attorney  did  not  return  the 
notice,  nor  express  any  intention  of 
moving  to  set  aside  the  proceedings  for 
irregularity,  the  Court  refused  to  inter- 
fere to  set  aside  the  verdict.  Bell  v. 
Graham  et  al.,  ii.  U.  C.  R.  37. 

Issues  in  law  and  fact — Notice.] 
— ^7.  Where  there  are  issues  in  fact 
and  in  law,  a  notice  of  trial  only  is 
sufficient  to  enable  the  plaintiff  to  as- 
sess his  contingent  damages.  Davis 
V.  Dims,  Mich.  Term,  6  Wm,  IV. 

[Also  case  13,  infra.] 

Setting  aside  verdict  for  want  of 
notice — Notice  of  motion.] — 8.  Where 
a  notice  of  trial  is  not  shewn  to  have 
been  served,  no  notice  of  intention  to 
move  against  the  verdict  can  be  re- 
quired, and  the  verdict  may  be  set 
aside  without  an  affidavit  of  merits. 
Consumers'  Gas  Company  v.  jfiTts- 
sock,  V.  U.  C.  R.  542. 

Affixing  notice  in  office  of  deputy 
derk  of  the  Crown.] — 9.  A  copy  of 
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a  notice  of  trial  can  only  be  affixed  in 
the  office  of  the  deputy  clerk  of  the 
Crown  in  the  district  in  which  the 
action  is  brought.  When,  therefore,  a 
testatum  writ  only  had  been  issued  into 
the  district  where  the  notice  had  been 
put  up,  the  notice  of  trial  was  held  to 
be  irregular.  Chase  y.  Cfilmour,  vi. 
U.  C.  R.  604. 

Usual  terms — Short  notice — Ser- 
vice.l — 10.  Where  a  defendant  obtains 
time  to  plead  on  <<  the  usual  terms/' 
he  is  bound  to  take  short  notice  of  trial. 
A  notice  of  trial  not  addressed  to  the 
defendants'  attorney,  but  served  upon 
their  town  agent,  with  information  for 
whom  it  was  intended — Heldy  a  suffi- 
cient notice^  Senior  v.  McEtaen  et 
al,,  ii.  U.  C.  R.  95. 

[See  also  case  15,  infra.] 

Left  at  an  office  of  the  attorney.'] 
— 11.  Leaving  a  notice  of  trial  at  an 
office  of  an  attorney  is  not  a  service, 
unless  it  is  sworn  to  have  been  given 
to  some  person  there.  Consumers^ 
Gas  Company  v.  Kissocky  v.  U.  G.  R. 
542. 

Partners — One  signs  Ttotice,  the 
other  appearing  on  the  record.'] — 12. 
Semble:  That  a  notice  of  trial  can- 
not be  said  to  be  irregular  because  A., 
one  of  two  partners,  as  attomies,  signs 
the  notice  of  trial  as  the  plaintiffs'  at- 
torney, although  B.,  the  other  partner, 
appeared  as  the  attorney  on  the  re- 
cord, there  having  been  no  order  to 
change  the  attorney.  Gromble  et  al» 
V.  Rees,  vii.  U.  C.  R.  406. 

lb  try  issues  and  assess  damages 
when  no  issties  in  fact,] — 13.  Where 
the  notice  of  trial  is  lo  try  the  issues 
and  assess  the  damages^  and  there  are 
in  fact  no  issues  on  the  record  to  be 
tried,  the  notice  of  trial  a^  to  the  as- 
sessment is  not  therefore  irregular.  lb. 

Irregularity  in  date — How  cured.] 
—14.  A  notice  of  trial  naming  Friday 
the  19th  of  May,  instead  of  Friday  the 
18th,  is  an  irregular  notice ;  but  if  the 
defendant  intend  to  rely  upon  it  as 
such  he  must  give  notice  to  that  e&ot 


to  the  plaintiflf  before  the  trial,  otbe^ 
wise  the  irregularity  will  be  eared. 
Gordon  v.  CleghorHy  vii.  U.  C.  R.  171. 

Service  on  a7i  agent.] — 15.  Semble: 
That  the  service  of  a  notice  of  trial 
upon  the  agent  of  an  attorney,  who  is 
himself  the  defendant  in  the  action  and 
not  representing  another,  is  a  good  ser* 
vice.  Bank  of  Upper  Canada  v. 
Robi?ison,  vii.  U.  C.  R.  478. 

Mafiaging  clerk  accepting  notice 
nunc  pro  tunc  without  Vie  knowledge 
of  tlie  principal.] — 16.  A  managing 
clerk  in  an  office  has  power  to  bind  his 
principal  by  accepting  a  notice  of  trial 
as  of  an  earlier  date  than  it  was  actu- 
ally delivered,  unless  the  principal 
promptly  repudiate  the  acceptance, 
and  give  notice  thereof  to  the  opposite 
party.  Orr  v.  Stabback,  Trin.  Term, 
3  &  4  Vic.)  P.  G,  Macaulay,  J. 


NOTICES  (VARIOUS). 

See  Agresment,  4.— ARBrmA-noir 
AND  Award,  V.  3,  5;  VI(2),4, 
18;  VIII.  1.— Arrest,  H.  16.— 
Bankrupt  etc.,  13, 14.— Demur- 
rers, 17. — ^Distress,  1. 15. — Dis- 
trict Council,  10. — ^Inpemnftt 
Bond,  3. — Indian  Lands,  2, — In- 
solvent  etc.,  20,  21. — Patent, 
2. — Set-off,  2. — Sheriff,  I.  8, 9, 
Term's  Noticb« — Trover^  1. 4. 


NOTICE  TO  ADMIT  DOCU- 
MENTS. 

See  Bond,  II.  10. 


NOTICE  TO  APPEAR. 
See  EaBCTMKNT,  II.  7,  8;  III.  10. 


NOTICE  TO  PRODUCE. 

See  Ejectment,  VHI.  9. — ^Evn>£irci 
IL  2,  3.-~New  Trul,  X.  6. 


If OnCK  TO  PRODVCS. 


NUISANCE. 


S£9 


Clerical  errcrJ] — 1.  Where,  in  an 
action  on  the  case  for  a  malicious  ar- 
rest the  plaintiff's  attorney  served 
^e  defendant's  attorney  with  a  notice 
'^  to  produce  the  writ  of  ca.  re.  issued, 
&c.y  at  the  suit  of  A.  against  the  de^ 
fendant  in  this  cause:"  Held,  that 
the  notice  vras  sufficient  to  let  in  se- 
condary evidence,  the  mistake  in  using 
the  word  "  defendant"  for  «  plaintiff," 
being  a  mere  clerical  error,  which  could 
not  mislead.  Wilson  v.  GUnuntTy  v. 
U.  C.  R.  212. 

Sufficiency  of  service  as  to  timeJ\ — 
2.  The  sufficiency  of  a  notice  to  pro- 
duce, with  respect  to  the  time  of  ser- 
vice, seems  to  rest  with  the  judge 
presiding  at  the  trial.  James  v.  MiUsy 
iv.  U.  C.  R.  366. 

[So  per  Parke,  B.,  in  Uo^  v.  Mostyiii  x. 
M.&W.488.  Seefurther,ca8e85&6,inrnu] 

3.  Qtuere:  Can  a  notice  to  produce 
be  served  on  the  agent  of  the  defen- 
dant's attorney  ?    lb. 

4.  Qtuere  also:  Has  the  plaintiff  a 
right  to  call  on  the  defendant's  attor- 
ney in  Court,  to  say  whether  he  has 
or  has  not  the  document  (a  writ  in  this 
case)  in  his  possession  ?    lb. 

Sufficiency  of  time — When  notice 
dispensed  totth,'] — 5.  In  an  action  of 
trespass  against  commissioners  of  a 
court  of  requests  for  seizing  the  plain- 
tiff's property  under  an  illegal  execu- 
tion, said  to  have  been  issued  by  them, 
a  notice  to  produce  the  writ  served  on 
their  attorney  four  days  aAer  the  com- 
mencement of  the  assizes,  the  defen- 
dants living  more  than  ninety  miles 
from  the  assize  town,  was  held  insuffi- 
cient: Held  also,  that  the  necessity 
for  the  notice  being  given  was  not  re- 
moved by  the  writ  being  pleaded  in 
justification,  the  general  issue  being  also 
on  the  record.  McCrae  v.  Osborne  et 
al.y  Easter  Term,  7  Vie. 

6.  Where  the  defendant  residing  in 
the  assize  town,  was  served  upon 
Saturday  with  a  notice  to  produce  a 
document  in  his  possession  on  the  fol- 
lowing Monday:  HeM,  that  the  notice 
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was  served  in  sufficient  time.    Robert^ 
son  V.  Baulton,  Hil.  Term,  6  Vic. 


NOTICE  TO  QUIT. 
See  Ejectment,  I.  passim. 


NUISANCE. 
See  Gas  Companies,  1. — Highway, 

1,  2.-PLEADING,  II.  36.-WaTER,4. 

Abatement  of  nuisance  by  a  private 
person — Excess.^ — 1.  A  person  who 
takes  upon  himself  to  abate  a  nuisance, 
for  instance,  a  mill  dam,  may  be  called 
upon  to  pay  damage  for  any  injury  done 
to  the  plaintiff's  property  beyond  what 
was  necessary  for  removing  the  public 
inconvenience.  Truesdale  v.  M^ 
Donald,  Tay.  U.  C.  R.  153, 

Action  by  reversioners — DamagesJ] 
— 2.  In  an  action  on  the  case  by  re- 
versioners for  a  serious  injury  to  their 
reversionary  interest  by  the  erection 
of  a  nuisance  in  a  pubhc  highway,  the 
jury  are  not  necessarily  restricted  to  a 
veidict  for  nominal  damages  on  the 
first  trial,  but  may  give  damages  com- 
mensurate to  the  injury  which  the 
plaintiffs  may  sustain  by  the  possible 
continuance  of  the  nuisance.  Drew 
et  al.  V.  Baby,  i.  U.  C.  R.  438. 

Reduction  of  verdict  on  abatement 
of  nuisance — Release."] — 3.  Where 
in  an  action  on  the  case  for  a  nuisance 
by  landlords  as  reversioners  they  re- 
covered  250/.  damages,  the  Court 
granted  a  rule  nisi  to  reduce  the  ver- 
dict to  one  shilling  on  the  nuisance 
being  abated  within  a  certain  time, 
unless  the  landlords  obtained  a  release 
from  their  tenants  to  the  defendant  of 
any  cause  of  action  accruing  to  them 
from  the  nuisance.  The  rule  was  af- 
terwards discharged  on  a  release  being 
produced,  although  the  release  was  not 
exactly  in  accordance  with  the  terms 
of  the  rule.  Drew  et  al.  v.  Baby, 
Mich.  Term,  5  Vic. 
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OBTVS  PROBAIfDI. 


Quare:  Whether  the  Court  had 
power  to  make  the  rule  absolute?  lb. 

Declaration.'] — 4.  Semble:  That  a 
declaration  would  be  good  in  chai^ng, 
in  general  terms,  the  defendants  with 
causing  offensive  vapors  to  arise  &c., 
without  assigning  the  particular  cause 
of  the  vapors.  Were  it  however  a 
good  ground  of  special  demurrer,  the 
defect  would  be  cured  by  the  plea 
undertaking  to  describe  the  causes  Sec, 
and  to  justify  them.  Watson  v.  Gas 
Company,  v.  U.  C.  R.  262. 


NULLITY. 

See  Abatement,  3. — Appearance, 
4,  5,  6. — Arrest,  I.  24. — Bail, 
IIL  2. — Capias  ad  Satisfacien- 
dum, 13. — Demurrers,  5. — Es- 
cape, 23,  24. — Execution,  8.— 
Interlocutory  Judgment,  3, 4, 8. 
Judgment,  10  11. — ^Judgment  as 
IN  case  op  Nonsuit,  IV,  4,  5,  6. 
Mandamus,  13. — ^Practice,  1. 4. 

Filing  declarations.'] — A  declara- 
tion filed  before  the  return  of  the  writ 
and  the  affidavit  of  service  filed  is  a 
nullity,  as  well  as  a  declaration  filed 
more  than  a  year  after  process  is  re- 
turnable. Forrester  v.  Grahamy  ii. 
0,  S.  369. 


NUL  TIEL  RECORD. 

See  Bail,  II.  4,  (latter  part). — Costs, 

I V(2),  2. 

When  plea  of,  served,  issue  is  join-' 
ed — Demurrer  J] — 1.  Upon  the  plea 
of  nul  tiel  record  being  pleaded  by  the 
defendant  the  issue  is  complete,  and  it 
is  unnecessary  for  the  plaintiff  to  re- 
ply ;  but  if  he  should  do  so  and  pray 
an  inspection,  and  the  defendant  should 
demur  on  the  ground  of  informality, 
though  the  replication  be  unnecessary, 
the  defendant  might  have  judgment  on 
demurrer.  The  demurrer  to  the  re- 
plication in  this  case  was  held  bad, 
the  grounds  taken  being  insufficient. 
Orantkam  v.  Jarvis,  vi.  U.  C.  R.  511. 


Amendme?U  of  dedaratum  after 
issue  joined  on.] — 2.  After  issue  join- 
ed on  nul  tiel  record,  and  a  trial,  the 
Court  permitted  the  plaintiff  to  amend 
his  declaration.  Church  v.  Bamhart, 
Dm.  Rep.  456. 


NUNC  PRO  TUNC  PROCEED- 
INGS. 

See  Judgment,  20. — ^Notice  of 
Trial,  16. — ^Practice,  II,  7. 


NUNQUAM  INDEBITATUS. 
See  Pleadii*g,  VIII.  6. 


OFFICES  (SALE  0F> 
See  Bond,  I.  11. 


ONTARIO  (LAKE  OF). 
See  Water,  4. 


ONUS  PROBANDL 

See  Attorney,  III.  3. — Bills  op  Ex- 
change etc.,  VI.  4. — Covenant, 
11(2),  12. — IndemnittBond,6. 

Underl^S  Wm.lTl.]—!.  Where 
a  vessel  is  seized  as  not  being  British 
Jbuilt,  under  the  provisions  of  the  sta- 
tute of  7  &  8  Wm.  in.,  the  onus  pro- 
band! lies  upon  the  claimant — i.  e.,  to 
recover,  he  must  prove  that  the  vw- 
sel  in  question  was  built  at  a  Bnti.<h 
port.  Rex  v.  Nash,  Tay.  U.  C.  R 
259. 

Assumpsit — Plea,  atUre  action-- 
Ontis  on  defendant.] — 2.  Where,  in 
assumpsit,  the  defendant  pleaded  that 
the  plaintiff  had  implead  him  in  a  form- 
er action  on  the  same  promises,  and 
that  the  defendant  had  in  that  action 
recovered  judgment,  to  which  the  plain- 
tiff replied,  that  the  action  in  which  the 
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judgment  was  recovered  was  not  on  the 
same  promises ;  it  was  held  that  the 
issue  was  on  the  defendant,  and  that 
he  must  prove  the  record  of  the  fonner 
recovery.  O^Neill  et  al.  v.  Leighty 
iii.  U.  C.  R.  70. 

CUn)enarU  for  title — Plea,  seizin — 
Onus  on  defendant,] — 3.  Where  to  a 
declaration  in  covenant  for  title  gene- 
rally, and  a  breach 'that  defendant  had 
no  title,  the  defendant  pleaded  a  seizin 
in  fee :  Hddy  that  the  issue  lay  upon 
him,  and  that  he  must  shew  such  seizin 
by  proof  of  actual  possession  at  some 
time  as  prima  facie  evidence  of  his 
estate  in  fee,  although  the  plaintiff 
offered  no  evidence  in  support  of  his 
breach.  But  the  rule  is  otherwise 
when  the  covenant  is  only  against  the 
party's  own  acts.  McKinnon  v.  But' 
rowsy  iii.  0.  S.  114. 

[Upheld  in  next  case.] 

4.  In  an  action  on  a  covenant  for 
title  where  the  defendant  pleads  that 
he  was  seized  in  the  terms  of  the  cove- 
nant, the  onus  of  proof  lies  upon  him, 
and  the  plaintiff  need  not  first  give 
evidence  of  a  breach  to  entitle  himself 
to  a  verdict  Lemesurier  v.  Willard, 
iii.  U.  C.  R.  285. 

Prima  facie  right  to  inherit  made 
out  by  ^aifUiff— Proof  of  nearer  heir 
en  defendant."] — 5.  where  the  lessor 
of  the  plaintiff  in  ejectment,  capable 
of  inheriting  and  prima  facie  entitled 
to  inherit,  makey  out  a  reasonable  case, 
the  Court  will  tnrow  upon  the  defen- 
dant, especially  if  he  be  a  stranger  to 
the  title,  the  onus  of  shewing  a  nearer 
heir.  Where,  for  instance,  the  lessor 
of  the  plaintiff  claims  by  descent  as 
the  broker  of  an  elder  brother  dying 
without  issue,  proved  by  persons  con. 
nected  with  the  family  '<  that  t^ey  had 
heard  of  the  elder  brother's  marriage 
many  years  ago,  but  knew  nothing  of 
his  having  any  issue" — ^the  Court  held 
this  evidence  sufficient,  in  the  absence 
of  any  proof  to  the  contrary,  to  entitle 
the  lessor  of  the  plaintiff  to  recover. 


Doe  dem.  Place  et  al.  v.  Skae,  iv.  U. 
G.  R.  369. 

Ejectment — Ontis  to  shew4f  Wm,  IV. 
ofe.  1  inapplicable.'] — 6.  In  an  eject- 
ment the  burden  of  proof  to  shew  that 
the  statute  4  Wm.  IV.  ch.  1,  sec.  17, 
is  inapplicable  is  thrown  upon  the 
defendant.  Doe  dem,  McKay  v. 
Purdy  et  al,y  Easter  Term,  4  Vic. 

Action  on  a  rujte — Plea,  no  consi- 
deration — Onus  on  defendant.] — 7. 
In  an  action  on  a  promissory  note  the 
defendant  pleads  no  consideration,  up- 
on which  issue  is  joined,  the  defen- 
dant must  impeach  the  consideration  ; 
and  it  is  not  necessary  for  the  plaintiff 
to  prove  the  consideration  in  the  first 
instance.  Sutherland  et  al.  v.  Pat" 
tersouy  Mich.  Term,  6  Vic. 


ORDNANCE  DEPARTMENT. 

Contract  entered  intS  urith  a  com-' 
missariat  officer  —  Action  thereon 
against  ordnance  department,] — 1. 
The  plaintiffs  tendered  for  the  construc- 
tion of  a  lake  wall  in  front  of  the  bar- 
racks above  Toronto  on  the  shore  of 
Lake  Ontario,  and  their  tender  being 
accepted  by  the  commissariat  officer  at 
Twonto,  an  agreement  was  executed 
between  the  plaintiffs  of  the  one  part, 
and  ''assistant  commissary  general 
Thompson,  acting  on  behalf  of  Her 
Majesty,  her  heirs  and  successors,"  of 
the  other  part,  whereby  the  plaintiffs 
engaged  to  execute  the  work  according 
to  their  tender,  and  in  conformity 
with  the  plans  and  specifications  in 
the  commissariat  office,  to  which  all 
the  parties  attached  their  signatures 
''  preparatory  to  their  being  lodged  with 
the  royal  engineer  department  for  the 
guidance  of  all  concerned,"  and  it  was 
stated  in  this  contract  that  the  ''  plain- 
tiff should  be  entitled  to  receive  from 
Her  Majesty's  government  for  the  per- 
formance of  the  said  works  to  the  sa- 
tisfaction of  the  royal  engineer  de- 
partment, the  sum  of  2786/.  75. 11^. 
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cmrency,  to  be  paid  by  the  ordnance 
department  by  draft  on  the  military 
chest,  payable  in  bank  notes  or  specie 
at  the  option  of  the  commissariat  de- 
partment. The  plaintiffs  under  this 
contract,  upon  the  authority  of  the 
provincial  act  7  Vic.  ch.  11,  sued  the 
principal  officers  of  Her  Majesty's 
ordnance  on  the  common  counts  for 
certain  extra  work.  Hddy  that  this 
was  an  agreement  between  the  plain- 
tiffs and  the  commissariat  department, 
and  that  therefore  the  plaintiffs  had  no 
right  of  action  under  the  statute  against 
these  defendants.  Qucare:  Suppose 
the  contract  had  been  clearly  made 
between  the  plaintiffs  and  the  ordnance 
department,  could  the  plaintiffs  have 
recovered  against  the  defendants  under 
the  30th  clause  of  the  provincial  act  7 
Vic.  ch.  11?  Can  the  provincial  par- 
liament constitutionally  give  a  right  of 
action  against  the  Board  of  Ordnance, 
a  military  department  of  the  Imperial 
government?  QucBre  cUso:  Docs  the 
dOth  clause,  assuming  it  to  be  consti- 
tutional, give  a  right  of  action  against 
the  ordnance  department  upon  an  im- 
plied, as  well  as  upon  an  express  con- 
tract ?  Tidly  et  al.  v.  The  Principal 
Officers  of  Her  Majesty*s  Ordnance j 
V.  U.  C.  R.  6. 

7  Vic,  ck,  11,  sec.  30 — Actions^ — 

2.  The  statute  7  Vic.  ch.ll,  sec.  30, 
enables  the  principal  officers,  of  Her 
Majesty's  ordnance  to  sue  in  their  cor- 
porate capacity  for  the  price  of  ord- 
nance stores  sold  by  them  before  the 
passing  of  that  act.  Principal  Offir 
cers  of  Her  Majest'ifs  Ordrumce  v. 
Johnsanj  i.  U.  C.  R.  198. 

7  Vic.  dk.  W^sec.  4 — Lmses  ^.] — 

3.  The  4th  clause  of  the  Oranance 
Vesting  Act,  7  Vic.  ch.  11,  only  pro- 
tects persons  who  at  the  time  of  the 
act  passing  held  an  assurance  derived 
under  (he  officer  in  charge  of  the  ord- 
nance, of  some  certain  or  existing 
estate  or  interest  in  any  portions  of  the 
lands  about  to  be  vested  in  the  ord- 
nance ;  a  party,  therefore,  who  pro- 
duced merely  a  written  receipt  of  rent 


from  the  ordnance  officer,  but  could 
not  shew  any  lease  in  existence  at  the 
time  of  the  land  being  vested  in  the 
ordnance,  or  that  a  term  had  ever  been 
created,  was  held  not  to  come  within 
the  protection  of  the  act.  Dot  dem. 
Mosgrove  v.  L^Esperance^  vii.  U.  C. 
R.  343. 


OVERHOLDING  TENANT. 

See  Costs,  VII.  6. — Ejectment,  I. 
10. — ^Landlord  and  Tenant,  II. 
2,  et  seq. 


OYER. 

See  ARBnuATioN  and  Award, 
VI(2),  10. 

Held^  that  an  (L.  S.)  need  not  be 
inserted  in  a  deed  set  out  upon  oyer. 
Moffatt  et  al.  v.  Loucks,  Tay.  U.  C. 
R.  416. 

[Also,  see  Pbocbss,  9.] 


PARENT  AND  CHILD. 

See  Guardun.-HusbandandWifb, 
5.-Infamt,20.-Limitation8  (Sta- 
tute op),  II.  19. —  Master  and 
Servant,  2. — Partners  etc.,  11. 
Seduction. — ^Trespass,  I.  20. 

1.  Application  to  the  court,  as  against 
the  mother,  by  the  father,  for  the  custo- 
dy of  his  child. — Qiuere^  the  kind  of 
application  the  father  had  better  adopt 
to  bring  the  matter  fully  before  the 
court.  Regina  v.  Sheriff^,  vi.  U.  C. 
R.  197. 

Father^ s  right  to  custody  of  Mld^ 
Order  of  court,  how  obeyed  by  mother, 1 
— 2.  The  order  of  this  court,  com- 
manding the  wife  to  deliver  to  the 
husband  the  body  of  their  child,  is  suf- 
ficiently complied  with  by  the  wife 
placing  {he  child  in  the  chai^  of  the 
husband.  If  the  child  return  of  her 
own  will  to  the  mother,  and  is  not 
afterwards  forcibly  detauied,  the  Court 
will  not  further  interfere,  i&.j  vii.  U. 
C.  R.  403. 


PARLIAMiarT. 


PARTICUI.ABS  OF  DBMAITO.     SSS 


PAMJAMENT. 

See  Elections. — Mandamuses,  14. 
Shjbriff,  IL  7. — ^Witness,  2. 

Power  toimprisonfor  contempt,'] — 
1.  The  House  of  Assembly  has  the 
power  of  imprisoning  persons  guilty  of 
contempt  in  answering  or  refusing  to 
answer  questions  before  a  select  com- 
mittee. M*Nab  V.  Bidwell  et  al., 
Dm.  Bep.  152. 

Action  against  a  meTnber — Tro- 
ceedings.] — 2.  A  member  of  the  Pro- 
vincial Pariiament  must  be  sued  by 
bill  and  summons,  and  not  by  capias. 
Phelps  V.  McKenzie,  Hil.  Term,  6 
Wm.  IV. 

3.  A  member  of  the  Assembly  is 
entitled  to  the  privilege  of  being  sued 
by  bill  and  summons  from  the  moment 
of  his  election,  and  a  writ  of  ca.  re. 
issued  against  him  on  the  day  of  his 
election,  is  irregular.  Watson  v.  Er- 
maHngeTf  i.  U.  C.  R.  334, 

ProceedingSy  when  sued  tcith  others.] 
4.  A  legislative  councillor  should  be 
proceeded  against  by  bill  and  summons, 
although  he  be  sued  jointly  with  otliers; 
and  if  he  be  sued  by  capias,  the  motion 
should  be  to  set  aside  the  writ  as  to 
him,  and  not  to  set  aside  the  service. 
Hincks  V.  Crooks  et  al,,  Easter  Term,' 
2  Vic. 

Original  summons  to  toarrant  tes- 
tatum.']— 5.  The  Court  gave  leave  to 
issue  an  original  summons,  to  warrant 
a  testatum  issued  against  a  member, 
after  motion  to  set 'the  proceedings 
aside  for  irregularity.  3lVKoane  v. 
Father^l,  Tay.  U.  C.  R.  481. 

Variance  betioeen  bill  and  dedara- 
tton.] — 6.  In  an  action  against  a  per- 
son having  privilege  of  parliament,  the 
declaration  will  not  be  set  aside  for  a 
variance  between  it  and  the  original 
bill  in  a  material  allegation.  HUl  v. 
McNab  et  al.,  i.  U.  C.  R.  413. 

Teste  of  summons.] — 7.  There  must 
be  eight  days  between  the  teste  and 
return  of  a  writ  of  summons  sued  out 


against  a  member  of  pariiament.  Lys^ 
ter  V.  Boultony  v.  U.  G.  R.  632. 


PAROL  EVIDENCE. 
See  Evidence,  I. 


PARTICULARS  OF  DEMAND. 

See  Judgment  of  Non  Pros.,  1. — 
Nonsuit,  10. 

Stay  of  proceedings,] — 1 .  After  a 
demand  made  and  sworn  to,  the  Court 
made  a  rule  for  particulars  of  demand 
to  be  delivered,  and  to  stay  proceed- 
ings in  the  mean  time,  absolute  in  the 
first  instance.  Butler  v.  Bichardson^ 
iii.  0.  S.  605. 
[See  caae  10,  infra.] 

In  debt  on  bond.] — 2.  In  debt  on  a 
bond  to  the  limits,  a  rule  for  particulars 
of  the  breaches  will  be  granted.  Chunh 
v.  Bamhart,  Dra.  Rep.  223. 

Time  toplead,] — 3.  The  defendant 
has  the  same  time  to  plead  after  the 
delivery  of  particulars  under  a  judge's 
order,  as  he  had  when  the  summons 
was  returnable.  Washburn  v.  Foth^ 
ergill,  Dra.  Rep.  489. 

Judgment  of  non  pros.] — 4.  After 
the  deiendant  has  obtained  a  rule  for 
particulars,  and  the  plaintiff  has  not 
delivered  them,  the  Court  will  grant  a 
rule  that,  unless  the  plaintiff  shall  de- 
liver them  within  a  certain  time,  the 
defendant  shall  be  at  liberty  to  sign 
judgment  of  non-pros.  Shaver  v.  Cot" 
ret/,  Hil.  Term,  3  Vic. 

[See  Judgment  of  Non  Pbos,  1.] 

Promissory  noteJ\  —  5.  Where  a 
promissory  note  is  declared  on,  an 
error  in  its  date  when  given  in  a  bill  of 
particulars  under  a  judge's  order  is 
immaterial.  Barney  v.  Simpson,  Hil. 
Term,  3  Vic. 

6.  A  promissory  note  declared  on 
need  not  be  mentioned  in  a  bill  of  par. 
ticulars.  Street  v.  Cameron,  Hil. 
Term,  2  Vic. 

[See  Nonsuit,  10.] 
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7.  Semhle:  Particulars  delivered 
after  summons,  but  without  any  order 
for  tbeir  delivery,  do  not  bind.    lb. 

In  trespass.'] — 8.  A  defendant  in 
trespass  may  obtain  particulars  of  the 
plaintiff's  cause  of  action  before  decla- 
ration. Ncvills  V.  Hervey^  Trin.  Term, 
3  &  4  Vic. 

Evidence  under  bill  of  particulars 
for  tpork  and  labor.] — 9.  Under  a  bill 
of  particulars  for  work  and  labor,  the 
plaintiff  may  give  in  evidence  an  ac- 
knowledgment of  a  specific  balance 
due  for  work  and  labor.  Drummond 
V.  Bradley,  Dra.  Rep,  254. 

Order  taith  stay  of  proceedings*^ 
Arrest  made  after  such  order.] — 10. 
Afler  the  service  of  non .bailable  pro- 
cess, a  judge's  order  obtained  by  the 
defendant  for  the  delivery  of  particu- 
lars, with  a  stay  of  proceedings,  does 
not  operate  so  as  to  prevent  the  plain- 
tiff from  arresting  the  defendant  on  an 
alias  writ.  Wilson  v.  Wilson,  iii.  0. 
S.  297. 


PARTITION. 

See  Deed,  II.  9. 

Affidamt  requisite — Must  he  adverse 
party.] — 1.  A  petition  for  a  partition 
under  2  Wm.  IV.  ch.  35  must  be  veri- 
fied by  affidavit,  and  there  must  be  an 
opposing  party,  although  the  suit  be  an 
amicable  one,  and  one  of  the  parties 
consenting  to  the  partition  has  to  be 
dropped  for  that  purpose.  Robinson, 
Ex  parte,  Mich.  Term,  2  Vic. 

Respondent  may  demur.] — 2.  The 
respondent  to  a  petition  for  partition 
under  2  Wm.  IV.  ch,  35  may  demur 
to  the  petition.  Cronk  et  al.  v.  Cronk, 
i.  U.  C.  R.  471. 

Noprocftfiat  thepartiesempotvered  to 
partition  refused  to  do  so — 2  Wm.  1 V. 
ch.  35.] — 3.  Where  a  testator  directed 
in  his  will  that  afler  the  death  of  A. 
his  land  should  be  divided  between  his 
children  by  his  executors :  Held,  that 


in  the  absence  of  any  refusal  of  the 
executors  to  make  the  partition  after 
the  death  of  A.,  it  was  not  a  case  in 
which  the  Court  could  direct  a  parti- 
tion to  be  made,  under  2  Wm.  IV.  ch. 
35.  Cronk  v.  Cronk,  Easter  Term, 
5  Vic. 

Parties  interested  consenting.] — 4. 
The  Court  cannot  award  a  writ  of  par« 
tition,  under  2  Wm.  IV.  ch..35,  where 
all  the  parties  interested  in  the  parti- 
tion consent  to  its  being  made.  EaA' 
wood  et  al..  In  re,  i.  U.  C.  R.  3. 

5.  The  provisions  of  the  statute  2 
Wm.  IV.  ch.  35,  as  to  issuing  writs 
for  partition,  do  not  apply  to  cases 
where  the  parties  consent  to  the  par. 
tition.     Usher,  In  re,  i.  U.C.  R.  527. 


PARTNERS  ANDPARTNERSHIP. 

See  Arbitration  and  Award,  1. 6; 
III(1),2;  111(2),  9.— Arrest,  I. 
18. — ^AssuMPsrr,  I.  9. — Auction 
etc.,  5. — Bills  of  Exchange  etc, 
I.  2  ;  IV.  2,  3  ;  V.  5, 7,  34.— Ex- 
ecutor  etc.,  I.  2.-— Guarantee, 
8. — Joint  Stock  Company. — ^No- 
tice OF  Trial,  12. — Pleading,  X. 
5. — Practice,  I.  2. — Sheriff,  I. 
10. — WrrNESS,  5,  6. 

Right  of  one  partner  to  sign  cogno- 
vit in  the  name  of  the  frm.] — 1.  One 
partner  cannot  sign  a  cognovit  in  the 
name  of  the  firm  without  a  special  au- 
thority, and  a  judgment  entered  upon 
such  cognovit  will  be  set  aside  with 
costs.  Holme  v.  AUen  et  aZ.,  Tay .  U. 
C.  R.  479. 

[Right  of  one  partner  to  execute  an  arlxtn- 
tion  bond  in  the  name  of  the  finn — see  Abbi- 

TRATION  AND  AWARD,  I.  6.] 

Cognovit  given  by  one  partner  col' 
lusivdy.] — 2.  Where  one  of  two  part- 
ners gave  a  cognovit  for  himself  and 
partner,  without  his  partner's  concur- 
rence, and  colluded  as  alleged  with  the 
plaintiffs  to  defraud  otlier  creditors,  and 
judgment  was  entered  upon  it,  the 


PABTiaSBS  AND  PAKTNBBSRIP.         PABTNXB8  Ain>  PABTBBBSHIP.    835 


Court,  upon  strong  evidence  of  collu- 
sion, set  aside  the  cognovit  and  judg- 
ment entered  thereon  wiih  costs.  Joyce 
V.  Murray  et  al.y  Mich.  Term,  6  Vic. 

Admission  of  a  balance  d^ie  by  one 
partner  to  anotJier  after  dissolution — 
Assumpsit.'] — 3.  When  on  a  dissolu- 
tion of  partnership  one  partner  has 
admitted  a  balance  due  his  co-partner, 
assumpsit  will  lie  although  there  be  no 
|lTomise  to  pay ;  and  in  one  case,  where 
the  balance  did  not  appear  conclusive- 
ly, and  the  judge  at  Nisi  Prius  left  it  to 
the  jury  more  unfavorably  for  the  plain- 
tiff than  he  might  have  done,  and  there 
was  a  verdict  for  the  defendant,  a  new 
trial  was  granted  on  payment  of  costs. 
McNiooL  V.  McEioeny  iii.  0.  S,  485. 

[See  case  10,  infra.] 

Action  by  one  partTier  against 
aaioUier  for  a  hreaJck  of  an  agree- 
ment -]'~^-  An  action  cannot  be  main, 
tained  by  one  partner  against  another, 
on  an  offer  to  pay  a  certain  sum,  if  he 
were  allowed  to  keep  the  books  and 
collect  the  debts.  Burgess  v.  Fanr 
Tiing,  iv.  O.  S.  188. 

Note  by  partner  in  name  of  firm 
for  private  debt^ — 5.  A  note  given  by 
a  partner  for  a  private  debt  in  the  name 
of  the  firm,  is  not  binding  on  the  firm. 
Beals  V.  Sheldon  et  al.^  Trin.  Term,  5 
&  6  Wm.  IV. 

[See  Plsadino,  1. 3.] 

Partners  not  bound  by  bill  dravm 
inthenameofone.'] — 6.  Oneofseve- 
real  partners  cannot  bind  the  firm  by 
a  bill  drawn  in  his  own  name,  although 
for  partnership  purposes.  Gcldiev. 
Maacwellf  Hil.  Termy  4  Vic. 

[See  Bills  of  Exchange  jbtc,  L  2.] 

AcoomTnodation  indorsement  on  note 
far  benefit  offirm^  though  note  draum 
by  one  oIoneT] — ^7.  A.  and  B.,  repre- 
senting themselves  as  partners,  obtain- 
ed C.'s  accommodation  indorsement  to 
a  note  drawn  by  A.  alone,  but  stated 
by  B.  to  be  drawn  for  their  joint  bene- 
fit, and  on  theirjoint  liability ;  the  note 
was  discounted  at  a  bank,  and  G.  was 
subsequently  obliged  to    pay  it,  A. 


having  ^m  the  meantime  absconded : 
HeldfUini  G.  could  not  recover  against 
B.  on  the  note,  but  that  he  might  main- 
tain his  action  on  the  count  for  money 
paid.  An?iis  et  al.  v.  LevxiSy  Trin, 
Term,  6  &  7  Wm.  IV. 

Trover  by  one  paHner  against 
another, 1 — 8.  Onp  partner  cannot 
maintain  trover  against  another  for 
converting  the  partnership  property. 
Smith  V.  Booky  Trin.  Term,  1  &  2 
Vic 

Construction  of  agreement — Ques- 
turn  of  partnership, 1 — 9.  Held,  upon 
the  construction  of  the  agreement  and 
facts  as  given  in  the  report  of  this  case, 
that  the  defendant,  Meritt,  in  the  course 
of  certain  transactions  between  the 
plaintiffs  and  defendants,  must  be  con- 
sidered as  a  partner,  and  as  such  liable 
for  any  advances  made  to  the  defen- 
dants during  that  period.  Tobin  et  al» 
V.  MerriU  et  a/.,  ii.  U.  G.  R.  2. 

Admission  of  a  balance  due  by  one 
partner  to  anatlier  before  dissolution — 
Assumpsit,'] — 10,  A.,  one  of  two  part- 
ners, makes  the  following  entry  in  the 
partnership  books :  ^  I  have  this  day 
(5th  April  1841,)  examined  our  books 
and  find  them  correct,  and  a  balance 
due  my  co-partner  of  288/,"  No  pro- 
mise  to  pay  the  balance  is  proved  by 
B.,  the  co-partner,  and  subsequently 
to  that  entry  the  two  parties  continue 
the  partnership  business,  and  after- 
wards finally  settie  and  dissolve :  Heldf 
that  B.  has  no  right  of  action  against 
his  co-partner  A.,  upon  the  balance 
stated  in  the  entry.  Allan  v.  Garven, 
iv.  U.  C.  R.  242. 

Inference  of  partnership  betu>een 
father  and  son,] — 11.  Where  upon 
the  question  of  partnership  between 
father  and  son,  (defendants),  the  jury 
found  for  the  plaintiff  upon  the  fol- 
lowing evidence:  That  the  son,  a 
young  unmarried  man,  lived  with  his 
father,  was  in  general  occupied  with 
his  business,  carrying  beer  to  his  cus- 
tomers, receiviDg  money  and  making 
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payments  for  him,  &c.,  and  had  fur- 
nished part  of  the  money  with  which 
his  father  had  huilt  his  brewery :  Held^ 
that  this  evidence  laid  no  ground  upon 
'  which  a  partnership  between  father 
and  son  could  be  inferred,  and  that  the 
defendants  were  entitled  to  a  new  trial 
on  payment  of  costs,  Scuithope  v. 
Bates  et  al.,  v.  U:  C.  R.  318. 

Paym€?Us  made  for  a  partnership 
through  the  agent  of  07ie  partner ,  a?id 
afterwards  returned  by  him  in  satis- 
faction of  the  private  debt  of  such  part- 
ner.']— 12.  A.  and  B.,  partners,  agree 
to  sell  to  C.  500  barrels  of  flour  at  so 
much  per  barrel,  to  be  paid  per  100 
barrels  afler  the  delivery,  and  upon  the 
production  of  the  wharfinger's  receipt. 
The  son  of  A.(one  of  the  partners)comes 
to  C.  with  the  wharfinger's  receipt  lor 
100  barrels,  C.  gave  him  a  cheque  for 
the  amount  due  in  favor  of  the  firm, 
and  took  his  receipt.  As  the  son  was 
leaving  C.'s  store,  a  clerk  of  his  re- 
minded him  that  a  private  note  of  A.'s 
to  C.  of  40/.  was  then  due  and  unpaid. 
A.'s  son,  with  the  proceeds  of  C.'s 
cheque,  took  up  this  note  of  40/.  B., 
the  other  partner,  in  consequence  of 
this  application  of  the  money  of  the 
firm  by  A. ,  refused  to  send  C .  any  more 
flour  till  Uie  40/.  was  made  good  to 
him.  C.  then  sued  A.  and  B.  and  re. 
covered :  Held,  on  a  motion  for  a  new 
trial,  that  the  payment  to  A.'s  son  under 
the  circumstances  was  such  a  payment 
to  the  partnership  as  acquitted  C.  upon 
the  whole  sum  paid.  Semble,  that  if 
it  could  be  shewn  by  B.  that  C.  paid 
A.'s  son  upon  the  previous  understand, 
ing  that  A.'s  private  ddtt  was  to  be 
retained  out  of  the  cheque  given  by  the 
firm,  the  son's  receipt  would  not  have 
discharged  G.  from  the  payment  of  the 
40/.  to  the  firm.  Brunskill  v.  Chu^ 
masero  et  al.,  v.  U.  C.  R.  474. 

Failure  ofcoixsideraXion — Bjesddon 
cf  contract — Money  had  and  receiv- 
«{.] — 13.  Held,  that  under  all  the  cir- 
cumstances of  this  case,  (given  in  the 
leport),  the  piaintifi*  coidd  not  bring  air 


action  for  money  had  and  received,  to 
recover  back  the  money  mentioned  in 
the  defendant's  receipt,  marked  B. 
(Robinson,  C.  J.,  dtssentiente).  Kay 
V.  Cameron,  v.  U.  C.  R.  530. 

What  constitutes  a  partnerMf 
inter  se.] — 14.  Held,  that  the  agree- 
ment (given  in  the  report  of  this  case) 
did  not  create  between  the  parties 
a  partnership  inter  se,  and  that  conse* 
quently  the  one  could  sue  the  other 
on  such  agreement  at  common  law, 
without  resorting  to  equity.  Hatcley 
V.  Diaxm  et  al,,  vii.  U.  C.  R.  218. 

Debt  due  by  A,  and  B» — Creditor 
takes  mortgage  from  A.,  B.  no  longer 
liable.'] — 15.  Where  there  is  a  simple 
contract  debt  due  by  A.  and  B.,  part- 
ners, and  the  plaintiff  takes  a  mortgage 
from  A.,  giving  time,  the  simple  con- 
tract debt  is  thereby  extinguished  as 
regards  B.,  and  it  follows  that  B.  is  no 
longer  liable  to  be  sued  on  the  implied 
assumpsit,  as  having  been  a  joint  con- 
tractor with  A.  Loomis  et  al,  v.  Bal- 
lard et  al,,  vii.  U.  C.  R.  366. 

16.] — QiuBre:  Where  there  ars 
partners  employed  in  making  engines, 
&c.,  and  the  plaintiff  makes  an  express 
contract  with  one  of  the  partners  for 
an  engine,  can  he,  notwithstanding 
such  express  contract  with  one  only  c^ 
the  partners,  sue  them  all  ?    lb. 


PATENT. 

Pleading — Effect  of  de  injuna, 
where  right  denied,'] — 1.  Where  in 
case  for  the  infringement  of  a  patent 
the  defendant  pleaded  that  the  inven- 
tion for  which  the  patent  had  been 
obtained  was  not  a  new  invention,  but 
had  been  publicly  used  and  vended  ta 
a  foreign  country,  the  plaintifi*  replied 
de  injuria :  Held,  that  the  plea  was  a 
good  answer  to  the  declaration,  but  that 
the  replication  was  bad,  as  the  plea 
was  in  denial  of  the  right,  and  not  in 
excuse  for  its  violation.  Foitnorman  v. 
Leonard,  ii.  U.  C.  R«  72. 
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Notice  of  obfectians  to  patentee's 
right — Particularity,'] — 2.  In  an  ac- 
tion by  the  patentee  against  the  defen- 
dant for  an  infringement  of  his  patent, 
upon  an  order  being  made  by  a  judge 
in  chambers  that  the  defendant  should 
deliver  to  the  plaintiff  particulars  of 
any  objections  on  which  he  intended 
to  rely  in  support  of  his  plea,  that  plea 
being  that  the  invention  was  not  new 
but  had  been  wholly  and  in  part  used, 
practised  and  vended  in  Great  Britain 
before  the  grant  of  the  patent:  Held, 
that  a  notice  delivered  by  the  defen- 
dant to  the  plaintiflTy  that  he  intended  to 
object  at  the  trial  to  the  patent  alto- 
gether, as  being  granted  for  what  was 
not  a  new  invention,  was  sufficiently 
particular,  and  a  compliance  with  the 
order.  Mills  v.  ScoU,  v.  U.  C.  R. 
360. 

Pleadings — Meaning  of  the  word 
^  improvement.^^y-Z.  The  plaintiff 
complained  of  the  defendant  having 
infringed  a  patent  which  he  (the  plain- 
tiff) had  obtained  for  a  new  and  useful 
mode  of  generating  and  distributing 
heated  air  in  dwelling  houses.— Flea, 
that  the  plaintiff  was  not  the  true  and 
firvt  inventor  of  the  said  improvement 
in  the  sauf  dedaration  mentioned^  in 
manner  ice, — ^Demurrer  to  plea,  as  trad, 
in  traversiog  something  not  alleged  in 
the  dedaration:  Heidi  plea  good. 
Milts  ▼.  ScoU,  vi.  U.  G.  R.  205. 


PATENT  (GRANTING  LAND). 
See  Grown  Grant. 


PAYMENT. 

Sm  Practics,  II.  45. — ^Principal 
AND  Agsnt,  6,  9; — Set-off,  1. — 
WiTNRsa,  5, 6. 

Two  distinct  accounts — Amroprior 
tion  of  payments^y — 1.  Where  a 
debtor  is  indebted  upon  two  accounts, 

2  e 


and  makes  a  payment  without  direct- 
ing to  which  account  it  is  to  be  placed, 
the  creditor  has  his  election  to  place  it 
to  which  he  pleases,  unless  there  is  a 
specific  direction  for  its  application,  or 
circumstances  in  the  case  tantamount 
to  one.  Hagerman  v.  SmitJi,  Tav. 
U.  G.  R.  154. 

[Seeanezception  tothis  rule — Citmmmg§ 
y.  Ghtttup  it  aLf  caw  4,  infra.] 

Deht  on  boru^Pleas  of  solvit  ad 
diem,  and  solvit  post  diem — Evidence 
thereunder,'] — 2,  Qucere:  In  an  action 
of  debt  on  bond,  where  it  appeared 
that  there  had  been  extensive  dealings 
between  the.  parties  independentiy  of 
the  bond,  and  that  the  defendant  had 
sent  to  the  plaintiffs  a  large  quantity  of 
flour  which  they  promised  to  account 
for  when  the  price  for  which  it  was 
sold  was  ascertained,  can  the  defen- 
dant under  the  pleas  of  solvit  ad  diem 
and  solvit  post  diem,  give  in  evidence 
the  value  of  this  flour  as  a  payment  on 
the  bond  1  Maitland et  al,  v.  Secord, 
Dra.  Bep.  469. 

Party  pleading  payment  of  a  lot' 
ger  sum,  may  give  evidence  of  a 
smaller  o»€.]— 3.  Where  payment  is 
pleaded  under  the  rule  of  Court  which 
directs  that  all  payments  shall  be  spe« 
cially  pleaded,  the  party  pleading  pay* 
ment  of  a  lai^er  sum  is  not  thereby 
prevented  from  giving  evidence  of  pay* 
ment  of  a  smaller  sum  in  reduction  of 
damages,  although  the  issue  on  the  plea 
must  be  found  against  him.  Gooder' 
ham  V.  Chalmers  et  al,,  i,  U.  C.  R. 
172. 

Appropriatianf  when  no  directions 
given  l>y  debtor,]-^.  Although  it  ia 
the  general  rule  in  the  appropriation 
of  payments,  where  there  are  two  dis- 
tinct claims  to  which  they  can  be  ap- 
plied, that  the  creditor  can  at  any  time 
make  appropriation  when  the  debtor 
has  not  directed  the  money  to  be  spe- 
cifically applied,  yet  under  special  cir- 
cumstances, the  law  will  sometimes 
make  the  appropriation  and  take  the 
option  out  o[  the  hands  of  the  creditor. 
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PAYMBflT  INTO  COVBT. 


Cummings  ▼.  Glassup  etal.y  i.  U.  C. 
R.  364. 

[Application  of  payments  on  account  of  a 
loan — See  Sir  Jamis  McGregor  d  al^v,  Gaur 
et  al.,  case  9  infra.] 


One  sum  to  several  counts.'] — 5. 
Where  a  plea  of  payment  of  a  certain 
sum  is  pleaded  to  two  counts,  without 
alleging  how  much  of  the  said  sum  is 
to  be  paid  on  each  count:  Held,  good 
on  demurrer.  Brawn  et  al,  v.  Ross 
et  a/.,  iii.  U.  G.  R.  158. 

In  satisfaction  of  a  bond  for  the 
performance  of  something  collateral,'] 
— 6.  A  plea  of  payment  of  a  sum  of 
money  in  discharge  and  satisfaction  of 
a  bond  conditioned  to  do  a  collateral 
thing  is  bad,  unless  it  aver  that  the 
payment  was  made  after  the  time  for 
performance  was  past,  and  after  a 
breach  had  been  incurred.  A  loan  of 
money  cannot  be  pleaded  in  satisfaction 
and  discharge  of  a  bond  and  condition. 
Prindle  v.  McCann  et  al.,  iv.  U.  C. 
R.  228. 

Pat/ment,  a  condition  precedent — 
Action^'Averment  of  rmdiness  ^.] 
— 7.  Where  a  payment  is  to  be  a  con- 
dition precedent,  or  a  concurrent  act, 
and  is  to  be  made  in  a  certain  manner, 
the  plaintiff  must  aver  readiness  to 
pay  in  the  precise  mannei'  stipulated. 
Tanner  v.  lyEveradoetal.,  iii.  U.  G. 
R.154>. 

Action  on  a  note,  indorsee  against 
payee — Payment  by  maker  by  credits 
in  an  account.] — 8.  Where  A.,  the 
indoraer  of  a  note  sued  B.  the  payee, 
and  it  was  proved  by  G.  the  maker, 
that  the  note  was  made  an  item  in  the 
current  account  between  A.  and  C. 
(the  maker) ;  that  it  was  long  before 
chai^d  to  the  maker  as  a  debt  due  by 
him,  and  that  when  it  was  so  charged 
the  balance  was  in  the  maker's  favor: 
Held,  that  upon  such  evidence  the  note 
,  must  be  taken  to  have  been  pud  by 
the  maker.  Held  also,  that  the  note 
must  be  considered  as  paid  by  the 
maker  as  toon  as  subsequent  credits 
are  lulmitted  by  A.  sufficient  to  cover 


the  note,  though  ti  the  time  of  the 
note  being  charged,  the  balance  was 
not  in  G.'s,  (the  maker's)  favor.  M> 
Gillivray  v.  Keefer^  iv.  U.  C.  R. 
342. 

Appropriation  token  made  on  ac- 
count  of  a  loan.] — 9.  Where  the  de- 
fendant is  making  payments  to  the 
plaintiff  on  account  of  a  loan,  the 
plaintiff  may  insist,  in  the  absence  of 
any  agreement  to  the  contrary,  that 
the  payments  be  applied  in  the  first 
place  to  keep  down  the  interest.  Sir 
James  McGregor  et  al,  v.  Gaulin  et 
al.y  iv.  U.  G.  R.  378. 

[See  the  proper  method  of  caloalatiqg  in- 
terest—Intekkst,  2.] 

GiXid  notes.]— 10.  Semble:  That 
payment  in  '<good  notes''  does  not 
necessarily  mean  <'good  negotiabU 
notes."  McArthar  v.  JVinsloWfyi. 
U.  G.  R.  144. 


PAYMENT  INTO  GOURT. 

Receipt  on  plea  not  necessary.] — 1. 
According  to  the  practice  of  this  Cowt, 
where  a  defendant  pleads  payment  of 
money  into  Gourt,  it  is  not  necenaiy  to 
obtain  the  master's  receipt  for  the 
money  in  the  margin  of  the  plea. 
Miles  ▼•  Haruxndf  u  U.  C.  B. 
515.  ^ 

Abatement  of  suit  by  death  of  de- 
fendant after  payment  of  money  by 
him  into  Court — Proceedings  against 
his  executors.] — 2.  Where  the  defen- 
dant, in  an  action  of  ai«umpsit,  paid 
money  into  Gourt  and  died,  and  the 
action  abated,  and  the  plaintiff  after- 
wards sued  his  executors  for  the  same 
cause  of  action  and  took  the  money 
in  the  former  suit  out  of  Gourt,  bin 
proved  hia  debt  to  no  larger  an  amoool: 
Held,  that  be  could  not  retain  the 
costs  of  the  first  action  and  recover 
against  the  executors  for  the  difference 
between  the  sum  remaining  and  that 
originally  paid  in.  Gestey  v.  Croats 
et  al.,  Mieh.  Term,  §  Vio. 
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PEDIGREE  (EVIDENCE  OF). 
See  EviDENCSy  III.  2. — Heir,  2. 


PENAL  ACTION- 

iSee  Arrsst  of  Judgment,  3. — Ga- 
ming, 6<-^MAUITfiVANCK,(STATUT£ 

of),  pa8siin.-^PLEAi>iNG,  IL  44. 

Leave  of  Court  necessary  before 
compromise.'] — 1.  The  18  Eliz.  ch.  5, 
prohibits  the  compromise  of  a  qui  tam 
action,  without  the  leave  of  the  Court. 
BUeker  ▼.  Meyers^  vi.  U*  C.  R.  134>. 

[See  AasuMFSiTf  1. 15.  j 

StatuU  32  Hen.  VIIL— Leave 
granted  to  compromise.'] — 2.  Leave 
was  given  to  compromise  a  penal  action 
on  the  statute  32  Hen.  VIII.  ch.  8,  for 
boying  pretended  titles,  on  pajring  the 
Crown's  share  into  Court.  Gray  qui 
tam  V.  Dettrickf  Hil.  Term,  6  Wm.  IV. 
Nonsuit,] — 3.  In  a  qui  tam  action 
the  plaintiff  may  be  nonsuited.  Stuart 
md  tam  v.  BuUen,  Easter  Term,  4 
Vic. 
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PENAL  STATUTE. 

Sac  Gamoig. — ^Maintenance  (Sta- 
tute of). — Usury. 

Construction.] — A  penal  statute  is 
to  be  construed  according  to  its  spirit 
and  the  rules  of  natural  justice,  not  ac 
cordine  to  its  very  letter.  Hex  v. 
Mad^Uo^,  II.  0.  S.  497. 


PENALTY. 

MoH^  reserved  as  liqieidateddamor 
gmj^anideredapenalty.] — 1.  Where 
the  plaintiff,  in  an  action  of  debt  on  an 
agreement,  lays  his  breach  in  such  a 
mntinftr  as  to  omke  it  uncertain  wheth- 
er he  is  not  claiming  damages  ia  the 
shape  of  liquidated  damages,  by  reason 
of  a  failure  in  some  very  minute  par- 
ticular of  the  agreement — as  if,  for  in- 
stance, the  breach  complained  of  was 
that  the  defendant  did  not  by  the  Istof 
S^tei]iit)fHr  clear  off  all  the  standing 


timber,  nor  did  he  fence  the  «ud  land—: 
the  Court  will  not  look  upon  the  sum 
mentioned  in  the  agreement  as  any- 
thing but  a  penalty,  though  the  parties 
have  in  terms  agreed  that  the  sum 
named  should  be  regarded  as  liquidated 
damages,  and  not  as  a  penalty.  AifiS" 
lie  V.  Chapman,  v.  U.  C.  R.  313. 

Such  monies  being  only  a  pcTudty, 
plaintiff  not  allowed  more  than  actu^ 
al  damages.] — 2.  Where  a  certain 
sum  is  claimed  by  way  of  liquidated 
damages  in  an  action  of  debt  for  the 
non-performance  of  an  agreement, 
and  the  Court  are  of  opinion. that  the 
sum  mentioned  is  in  the  nature  of  a 
penalty  and  not  of  liquidated  damages: 
Held,  that  the  statute  8  A  9  Wm.  III. 
ch.  11,  will,  when  such  an  opinion  is 
pronounced  by  the  Court,  restrict  the 
plaintiff  from  recovering  more  damages 
than  he  has  sustained  by  reason  of  the 
breaches ;  and  that  a  demurrer  there- 
fore to  the  declaration  would  be  bad.  Jb, 

Monies  reserved  as  liquidated  dama^ 
geSf  only  a  penalty.]--^.  Held,  upon 
the  following  clause  at  the  end  of  an 
agreement,  **  and  for  the  performance 
of  this  agreement  each  party  binds 
himself  to  the  other  in  the  penalty  of 
50/.  liquidated  damages,  and  not  as  a 
penalty,  which  50/.  shall  be  forfeited 
by  him  who  fails  to  perform  this  agree- 
ment, and  shall  be  recovered  the  one 
of  the  other  in  an  action  ofdebtafter  one 
month  firom  this  date,  on  default  made 
by  either  party,"  that  the  50/.  was  a 
penalty  and  not  liquidated  damages, 
and  that  the  plaintiff  was  therefore 
right  in  bringing  covenant  on  the  agree- 
ment, and  not  debt.  Henderson  v. 
Nichols,  V.  U.  C.  R.  398. 

[The  catea  in  which,  although  the  words 
"  liquidated  damages"  be  used  and  still  they 
are  to  be  taken  as  a  penalty,  are  those  cases 
where  the  doing  or  omitting  to  do  several 
things  of  different  degrees  of  importance  if 
secured  by  the  sum  named  and  notwithstand- 
ing the  language  used  it  is  plain  from  the 
whole  instrument  that  the  real  intention  was 
different— Price  v.  Green,  zvi.  M.  It  W. 
364.] 
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4.  Where  a  party  binds  himself  in 
an  agreement  to  pay  the  plaintiff  20/., 
if  A.  does  not  fulfil  all  the  covenants 
and  conditions  of  the  agreement,  the 
25/.  must  be  looked  on  as  a  penalty, 
and  not  as  liquidated  damages  giving 
the  plaintiff  an  action  as  for  an  abso- 
lute debt.  McLean  v.  Tinsleyy  vii. 
U.  C.  R.  40. 

Affoynents  in  declaration  for  liquid 
dated  damages.'] — 5.  Queare:  Where 
a  party,  upon  an  alleged  breach  of  an 
agreement,  seeks  to  recover  compen- 
sation not  in  the  nature  of  general 
damages  to  be  lefl  to  the  discretion  of 
the  jury,  but  in  the  shape  of  particular 
damages  specially  contracted  for  by 
the  agreementatself,  should  he  not  aver 
in  his  declaration  notice  to  the  defen- 
dant before  action  brought  of  such  par- 
ticular damages  and  the  amount?  Hen- 
derson  v.  Nichols,  v.  U.  C.  R.  398. 


PLACITA. 
See  Record  (Nisi  Prius),  7. 


PEREMPTORY  UNDERTAKING. 

See  Judgment  as  in  case  of  Non- 
suit, I.  3  i  II. 


PERJURY. 

Bee  Bailiff,  3. — Libel  and  Slan- 
der, II.  7;  III(1),3. 


PETTY  TRESPASS  ACTS. 

Bee  Appeal,  1. — ^Assault  and  Bat- 
tery, 5,  6,  9.— Costs,  VII.  7.— 
General  issue,  4. — ^Notice  of 
Action,  4,  8. 

Semble:  That  a  eonvictioQ  under  4 
Wm.  IV.  ch.  4  for  an  act  against  the 
public  peace  does  not  deprive  the  party 
injured  of  his  right  to  a  civil  remedy. 
JDelong  v.  McDonell,  Easter  Term,  2 
Vic. 


I. 

II. 

ni. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 

X. 

XL 

XII. 


■♦    w 


PHYSICIAN, 
See  IiiBEL  AND  Slander,  IL  8.     I 


PLEADING. 

Argumentativeness. 
Certainty  and  Particulai- 

ITY. 

Commencement  and  Conclu- 
sion. 

Confession  and  AvoiDANCSi 

Departure. 

DuPLicrrr. 

Inconsistency. 

Materultty. 

Admissions. 

JoitiDER  OF  Counts. 

Pleading  generally. 

Pleading  in  particular  Ca- 
ses. 

l  argumentatrvensss. 

See  Arbitration  and  Award,  VI 
(2),  13.  —  Bailment,  3. —  Cass 
(Action  on  the),  4. — False  Im- 
prisonment, 3. — ^Mesne  PROFrrs, 
4. — Pleading,  VI.  1,2, 4. — Sher- 
iff, V.  14. 

Libel  —  Argumentative  jttstifioar 
tian."] — 1.  In  case  for  a  libel  charging 
the  plaintiff  with  being  a  ^  convicted 
felon,"  a  plea  that  in  a  memorial  to  the 
lieutenant  governor  he  had  confessed 
that  he  had  been  guilty  of  bigamy,  is 
bad,  as  an  argumentative  and  insuffi- 
cient way  of  pleading  a  justification. 
Longufortk  v.  Hyndmani  i.  U.  C.  R. 
17. 

BiU  of  exduinge^Plea  denying 
title  thereto — Argumentative  replioar 
tionJ] — 2.  In  assumpsit  by  the  indor- 
see against  the  indorser  of  a  bill  of  ex- 
change protested  for  non-acceptance, 
the  defendant  pleaded  that  before  pre- 
sentment for  acceptance  the  plaintiff 
had  indorsed  it  to  A.,  who  from  thence 
hitherto  had  been  and  still  is  the  holder 
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thereofy  and  the  plaintiff  replied,  ad- 
mitting the  indorsement  to  A.,  but 
averred  that  the  plaintiff  hadaflerwards 
been  obliged  to  pay  the  amount  to  A., 
and  had  taken  up  the  bill  from  him, 
and  at  the  time  of  the  commencement 
of  the  suit  was  the  true  holder:  the 
Court  held  the  replication  bad  as  an 
argumentative  denial  of  the  defendant's 

5 lea.     Watkins  v.  NicoUs,  i.  U.  C. 
1. 473. 

Action  on  a  note,  payee  against 
makers — Argumentative  plea  by  one 
makerJ] — 3.  To  an  action  on  a  note 
by  the  payee  against  three  makers,  one 
of  the  defendants  pleaded  that  at  the 
time  of  the  making  of  the  said  note, 
he,  the  said  defendant,  and  the  other 
two  defendants  were  co-partners  in  the 
business,  and  that  the  other  two  defen- 
dants being  indebted  to  the  p.aintiff 
before  the  partnership,  made  the  note 
declared  upon  in  the  name  of  all  the 
three  defendants  for  the  payment  of 
the  said  debt,  without  the  assent  of  him, 
the  defendant,  of  which  the  plaintiff 
had  notice  &c,,  concluding  with  a  veri- 
fication: Held,  on  demurrer  to  this 
plea,  plea  bad,  as  amounting  to  a  de- 
nial of  the  making  of  the  note,  and 
therefore  argumentative.  SenMe: 
that  if  the  plea  had  concluded  with  a 
trayerse  of  the  making  of  the  note  by 
the  defendant,  it  might  have  been 
supported.  Gourlay  v.  Gunn  et  al., 
V.  U.  C.  R.  566. 

Aaion  by  school  teadur  for  iffrong^ 
Jul  dismissal — Argumentative  deni* 
alJ} — 4.  In  an  action  for  wrongfully 
diamiisingthe  plaintiff,  a  school  teacher, 
a  plea  averring  the  dismissal  of  the 
plaintiff  by  a  third  party  authorized  by 
law  to  do  so  is  Imd,  being  an  argu- 
mentative denial  of  the  wrong  com- 
plained of.  Campbell  v.  Black  et  al., 
IT.  U.  C.  S.  488. 

CAIso  SM  div.  VI.  1,  infra.] 

Action  on  a  note — Argumentative 
denial  of  plaintiff  ^s  title  thereto,'] — 
5.  The  plaintiff,  suing  as  the  holder  of 
m  note  payable  to  B.  or  bearer,  avers 


that  B.,  the  payee  of  the  note,  tmns* 
ferred  and  delivered  it  to  the  plaintiff. 
The  defendant  pleads,  not  traversing 
the  fact  that  B.  did  assign  the  note  to 
the  plaintiff,  but  denying  it  by  relating 
the  transaction  in  a  wholly  different 
manner,  averring  that  the  plaintiff  took 
the  note  by  delivery  from  other  parties 
having  no  connection  or  interest  with 
B.:  Held,  plea  bad  on  demurrer,  at 
being  an  argumentatiue  denial  that  B. 
assigned  the  note  to  the  plaintiff.  Smith 
V.  Oates,  iv.  U.  C.  R.  185. 

6.  Where  it  is  pleaded  that  both  A. 
(the  maker  of  the  note)  and  the  plain- 
tifls  knew,  at  the  time  the  note  was 
transferred  by  A.  (the  maker)  to  the 
plaintiffs,  that  B.  the  indorser  (who 
had  indorsisd  the  note  before  it  was 
signed  by  the  maker),  had  only  agreed 
and  intended  to  indorse  a  note  that  was 
made  by  C,  and  not  one  made  by  A. : 
Held,  that  such  a  plea  denied  in  effect 
the  indorsement  to  the  plaintiffs,  and 
was  therefore  bad,  as  being  an  ai^- 
mentative  plea.  (Sullivan,  J.,  dissen- 
tiente).  Rossin  et  al.  v;  McCarty  et 
al.,  vii.  U.  C.  R.  100. 

• 

Action  for  lands  bargained  and 
sold — Plea  of  the  Statute  of  Frauds,'] 
—7.  In  an  action  for  lands  bargained 
and  sold,  a  plea  of  the  Statute  of  Frauds 
is  bad  upon  special  demurrer,  as 
amounting  to  the  general  issue.  Bird* 
sally,  Darling,\u  U.  C.  R.  401. 

.  Plea  of  no  contract  as  required  by 
the  StattUe  of  Frauds,] — 8.  A  plea 
that  there  was  no  written  contract  as 
required  by  the  Statute  of  Frauds,  is 
bad,  as  amounting  to  a  denial  of  the 
contract.  Dempseyetal.y,  Winstan- 
ley,  vi.  U.  G.  R.  409. 

[Aec.  LtafY,  TuUftitX,  M.  &  W.  359,  and 
TuntUy  ▼.  iPOregoTt  vi.  M.  &  6.  942. 

Plea,  disclosing  a  negative  preg-- 
nant,] — 9.  Indorsees  against  the  indor- 
sers  of  a  note.  The  plaintiffs  declare 
on  two  counts — first,  on  the  note :  se- 
condly on  an  account  stated.  The  de- 
fendants plead,   <<that  they  did  net 
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indoiie  the  note  in  the  nid  first  couot 
IB  the  declaratloQ  mentioned,"  in  man- 
ner and  form,  &c.  On  demurrer  to 
the  plea,  it  waa  held  bad,  because  in 
its  mode  of  traversing  the  indorsement 
it  contains  a  negative  pregnant,  with 
the  admission  that  one  or  two  of  three 
defendants  did  indorse.  Commercial 
Sank  V.  Reynolds  et  al.^  iii.  U.  G. 
JR.  360. 

Actum  by  attorney  for  fees^^Plea, 
a  negative  pregnant,'] — 10.  To'  an 
action  brought  bj  an  attorney  for  his 
fees,  a  plea  that  the  action  was  com- 
menced before  the  expiration  of  one 
month  aAer  the.  delivery  of  any  bill, 
&c.,  was  held  bad  on  special  demur- 
rer, as  containing  a  negative  pregnant. 
Denison  v.  Iknudly^  ii.  U.  (J.  R.  394. 

Action  on  the  ease — Plea  amount- 
ing to  general  issue^ — 11.  The  de- 
claration complained  that  the  defen- 
dant, contriving  and  intending  to  injure 
him,  caused  his  (the  plaintiff's)  horse 
to  be  driven  upon  certain  premises  not 
the  plaintiff's  and  without  his  know- 
ledge, by  means  whereof  the  plaintiff's 
horse  was  then  distrain^  for  rent  due 
in  fespect  of  the  premises,  and  which 
rent  the  defendant  then  knew  was  in 
anear  \  and  that  his  horse  being  dis- 
trained was  sdd,  and  so  became  lost 
to  the  plaintiff. — ^Plea«  that  the  defen- 
dant received  the  horse  from  the  plain- 
tiff's bailee,  and  returned  him  to  him, 
which  returning  the  horse  was  the 
raune  grievance  of  which  the  plaintiff 
complained:  Hddy  on  demurrer  to 
plea,  plea  bad,  as  amounting  to  the 
general  issue  of  not  guilty.  Mc- 
Anany  v.  Meyers,  v.  U.  C.  R.  587. 

Trespass  quare  dausum  fregit'^ 
Plea  amounting  to  general  %ssueJ\ — 
12.  In  trespass  quare  dausum  (regit 
0t  de  bonis  asportatis,  a  plea  justifying 
an  entry  and  seizure  under  an  attach- 
ment against  the  real  and  personal 
estate  of  a  stranger  is  bad,  as  amount- 
ing to  the  genc^ral  issue.  Green  v. 
MmHtonf  Easter  Term,  3  Vic. 


AmtmpsU —  Plea  amounting  to 
general  issue.] — 13.  An  agreement 
made  to  tow  the  plaintiffs  scfaocmer 
when  requested,  without  stating  such 
agreement  to  be  limited  in  itsduration, 
and  breach  assigned  in  not  towing  in  the 
year  18*3. — Plea,  that  the  agreement 
was  made  to  be  in  force  for  the  year 
1842,  and  no  longer,  and  that  the  de- 
fendant towed  at  all  times  in  that  year 
when  requested. — ^Whether  such  plea 
is  bad  as  amounting  to  the  general  issue, 
see  Bunnell  v.  Cane  et  al.,  i.  U.  C. 
R.116. 

Action  for  breach  of  an  agreement 
— Plea^  amounting  to  general  issueJ] 
— 14.  The  plaintiff  declared  setting  out 
an  agreement  dated  on  27th  Novem- 
ber, on  the  part  of  the  defendant,  that 
he  would,  on  the  next  day,  tow  his 
rthe  plaintiff's)  scow  from  the  Bay  of 
Quinte,  near  Adolphustown,  to  Kings- 
ton, without  any  qualification  or  resei^ 
vation  whatever.  The  defendant,  in 
his  plea,  admitted  the  agreement  as  set 
out  by  the  plaintiff,  but  afterwards 
averred  that  the  agreement  was  not  so 
precise  and  absolute  in  effect,  and  then 
alleged  certain  facts  to  qualify  it — to 
this  the  plaintiff  demurred,  as  amount- 
ing to  the  general  issue— judgment  was 
given  for  the  demurrer.  JDorland  v. 
Bonter,  vii.  U.  C.  R,  23. 

Action  on  note — Plea,  failure  of 
consideration,  title  to  land  for  ukiek 
note  given  being  bad.] — 15.  To  an 
action  on  a  promissory  note,  the  defra- 
dant  pleaded  that  he  made  the  note  on 
account  of  payment  of  a  piece  of  land 
which  the  plainti£[  then  agreed  to  sell 
and  convey  to  him,  and  to  which  the 
plaintiff  then  profeMcd  to  have  a  title; 
whereas,  the  plaintiff  had  not  then,  or 
at  any  tisae  aderwarda,  any  right  in  or 
to  the  said  land,  and  eoold  not,  and  did 
not  convey  the  same  to  the  deieiidaat 
pursuant  to  the  agreement,  and  that 
there  never  was  any  consideration  for 
making  the  said  note,  except  as  afore- 
said; Ueldf  upon  demurrer  to  ple«, 
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plea  bad.    Stanchfield  ▼.  BirdsaU, 
vii.  U.  C.  R.  141. 

Trespass  quare  dausum  Jregit — 
Argumentative  plea  of  not  possessed.'] 
— 16.  To  an  action  of  trespass  for 
breaking  down  and  entering  the  plain- 
tiff's close,  and  pulling  down  the  fen- 
cea  &c.,  the  defendant  pleaded  that  he 
was  lawfully  possessed  of  a  close  next 
to  the  plaintiff's  close  described  in  the 
plaintiff's  declaration,  which  close  of 
the  defendant  the  plaintiff  claimed  as 
part  of  his  close  mentioned  in  the  de- 
claration, and  so  claiming  it  as  his, 
wrongfully  put  up  a  fence  there,  and 
that  the  defendant  took  up  the  fence 
posts  wrongfully  incumbering  his  close, 
and  removed  them  to  a  convenient  dis- 
tance, as  he  lawfully  might  &c. :  Held, 
on  demurrer  to  this  plea,  plea  bad,  as 
being  an  ai^umentative  plea  of  not 
possessed.  Rees  v.  Dick,  vii.  U.  C. 
k  496. 

Asntimpsit'^  Argumentative  and 
immaterial  pleas,'] — 17.  Where  A. 
in  consideration  of  B.'s  advancing 
mosey  to  C;,  guaranteed  that  B.'s  ac- 
ceptance of  C.'s  drafls  should  be 
covered  by  consignments  of  floor,  to- 
gether with  commission,  and  in  an  ac- 
tioa  against  A*  fornoa-fulfilment, he 
pleaded  in  his  fiAh  plea  that  before 
the  matnrity  of  the  dra(lS|  which 
amounted  in  all  to  1500/.,  the  plaintiffs 
did  receive  from  B.  to  cover  the  tame, 
sundry  large  quantities  of  fiour,  amount- 
ing in  the  whole  to  990  barrels,  and 
did  sell  the  same  for  a  laiige  sum,  name- 
ly, 1657/.  5s.  dd^^BudmudimoreihaH 
sufficient  to  cover  the  said  draAs  so 
accepted  &e.,  and  the  said  commission 
in  the  declaration  mentioned:  Held, 
on  demurrer  to  the  plea,  plea  bad,  in 
not  averring  directly  that  the  plaintiff 
B.^s  advances  were  awereef,  together 
with  commission ;  and  also,  in  tender- 
ing an  immaterial  issue,  in  pleading 
that  ilour  was  received  much  more 
thorn  gi^fident  to  cover  ^.  Le  Me- 
Mirier  et  al.  ▼•  Skerweodf  vii*  U.  C. 
B.530. 


IL  CBaTADrrr  and  Partioulamtv. 

See  Administration  Bond,  2,  3, 4. 
Bills  of  Exchange  etc.,  IV.  1, 
2;  V.  5,  6,  30,  31,  32, 34.,  35;  VL 

9.— Bond,  II.  6,  7,  18,  21,  23 

Carrier,  19. — Common  Schools, 
4,  6. — Executor  etc.,  III.  13. — 
False  Return,  5,  6. — Foreign 
Judgment,  14. — Guarantee,  6. — 
Indemnity  Bond,  8,  9. — Limita- 
tions (Statute  op),  IV.  6. — 
Maintenance  (Statute  of),  19. 
Pleading,  III.  7. — Sheriff,  III. 
6 ;  V.  5, 7,  14.— Trespass,  II.  5, 
12, 16, 17,  24.— Trover,  IL  1. 

DAt  an  bond — Plea  thataconvey- 
once  ioas  not  made  according  to  agree^ 
ment,  tuitkout  stating  what  the  agree- 
ment  toa^.] — 1.  Where  to  a  declara- 
tion in  debt  upon  bond  the  plea  stated 
that  the  plaintiffs  had  not  made  a  con- 
veyance according  to  the  agreement, 
the  plea  was  held  bad  on  special  de- 
murrer, for  not  shewing  what  the  agree- 
ment was,  although  the  agreement  was 
referred  to,  and  its  contents  might  be 
collected  from  the  condition  of  the 
bond  as  set  out  upon  oyer.  Ht/PGii" 
vray  et  ux,  v.  McDonndl,  Tay.  U.  C. 
B.  176. 

Use  and  occupation^— averment  im- 
plying consent  of  plaintiff  to  occupy,^ 
— 2.  In  an  action  of  assumpsit  for  use 
and  occupation,  an  averment  that  one 
A.  occupied  the  premises  at  the  spe- 
cial instance  and  request  of  the  defen- 
dant, was  held  to  imply  a  sufficient 
allegation  of  a  permission  by  the  plain* 
tiff  to  occupy,  on  a  motion  in  arrest  of 
judgment  after  judgment  by  default. 
M^aZ  V.  M^Cra  et  al.,  Dra.  Sep.  10. 

Debt  on  bond — Averments  in  de- 
claration varying  from  the  terms  ^ 
the  bond,] — 3.  In  debt  on  a  bond  con- 
ditioned on  delivery  of  good  merdkoait- 
able  grain  to  deliver  a  certain  quantity 
of  whii^y,  an  averment  in  the  decla- 
ration of  a  delivery  of  good  distillery 
grain,  but  that  the  defendaAts  did  not 
deliver  the  whisky^  was  held  bad  em 
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general  demurrer.    Cawper  v.  Fair"  I  cial  demurrer  for  not  shewing  when  or 


nuxat  et  ai.y  iii.  0.  S.  568. 

[See  farther  examples  of  this  kind— Im u- 
HANcx,  2.— Patent,  3.] 

Trespass  far   taking  goods — De- 
scription  of  goods  in  d^aration-^ 


where  the  plaintiff  became  successor 
of  Sir  John  Colbome,  for  not  negativ- 
ing payment  of  the  penalty  to  the 
plaintiff^  and  for  averring  that  the  ac- 
tion had  accrued  to  the  plaintifiT  ^  as 


P/ca.]— 4.     In   trespass   for   taking  governor  general  of  Canada,  and  judge 
goods  &c.,  if  they  be  not  specifically  of  the  Court  of  Probate.*'    BcLgat  v. 


set  out  in  the  declaration,  it  will  be  bad 
on  general  demurrer ;  and  a  plea  justi- 
fying the  taking  of  the  goods  of  A. 
under  an  execution  against  the  goods 
of  B.,  and  that  divers  goods  of  B.  were 
in  the  possession  of  A.,  without  aver- 
ring them  to  be  the  same  goods,  is  bad 
on  special  demurrer.  Friesman  v. 
Dondly  €t  al.,  Hil.  Term,  6  Wm.  IV. 


McKeTtzie,  Mich.  Term,  7  Vic. 

Action  for  hire  qf  a  steamboat— 
Insufficiency  of  plea  excusing  wmr 
payment.'] — 1.  The  plaintiff  declared 
in  covenant  on  an  agreement  entered 
into  by  the  defendant  for  the  hire  of  a 
steamboat,  for  which  certain  sums  of 
money  were  to  be  paid  by  instalments, 
and  it  was  provided  that  the  defendant 


.    .      ^         ,.  .  ^     M         should  run  only  on  the  still  water  of 

Actum  for  malu^ious  arrest— Aver-  \  ^^  ,,^g  ^„j  ^^^^^  g^ould  emploj  an 

experienced  and  competent  captain, 
mates  and  engineers,  and  a  su£Bcient 
number  of  competent  persons  to  man- 


mefU  of  indorsement  of  torit  under 
theoraerJl — 5.  In  an  action  on  the 
case  for  a  malicious  arrest  under  a 
judge^s  order,  an  averment  in  the  de- 
claration that  the  defendant  maliciously 
obtained  the  order  and  indorsed  the 
writ  of  capias  ad  respondendum  for 
bail,  shews  sufficiently  that  the  writ 
was  indorsed  under  the  order.  Bum- 
dde  V.  Wilcox,  Trin.  Term,  1  &  2  Vic. 

Action  on  an  administration  bond 
—  Insufficiency  of  breaches.']  —  6. 
Where  the  plaintiff  declared  in  debt 
on  bond  <<  as  governor  general  of  Ca- 
nada and  judge  of  the  Court  of  Pro- 
bate in  that  part  of  the  province  of 
Canada  formerly  constituting  Upper 
Canada,"  on  a  bond  made  by  the  de- 
fendants to  <<  Sir  John  Colborne,  at  the 
time  of  the  execution  thereof  being 
lieutenant  governor  of  the  province 
of  Canada  and  judge  of  the  Court  of 
Probate  therein,  and  to  his  successor 
and  successors  in  office,"  and  assigned 
at  a  breach  the  non-payment  of  the 
penalty  to  the  said  "  Sir  John  Colborne 
or  any  other  person  or  persons  whom- 
soever,'' whereby  an  action  had  ac- 
crued to  the  plaintiff  as  <' governor 
general  of  the  province  of  Canada, 
judge  of  the  Court  of  Probate  therein, 
and  successor  of  Sir  John  Colborne,"  I 
tKe  declaration  was  held  bad  on  ape- 1 


age  her,  that  he  should  not  run  her  at 
any  season  not  proper  for  her,  and 
should  lay  her  up  carefully  when  the 
season  required  it,  and  that  if  from  fire 
or  the  act  of  God,  or  any  other  cause 
than  carelessness  or  bad  management 
on  the  part  of  the  master  or  hands  oa 
board  of  the  boat,  she  should  be  lost 
during  the  term  she  was  hired,  theo 
the  instalments  should  not  further  be 
paid ;  and  the  plaintiff  assigned  a  breach 
in  the  non-payment  of  1250/.,  the  in- 
stalment due  on  the   1st  December 
1842.    The  defendant  pleaded  that 
before  that  sum  became  payaUe,  the 
steamboat  from  a  certain  cause  other 
than  carelessness  or  bad  management 
on  the  part  of  the  master  or  hands  on 
board — to  wit,  because  she  was  run 
against,  run  foul  of  and  run  into  by  a 
certain  schooner  called  the  Canada, 
and  became,  and  was  sunk  and  wholly 
lost,  of  which  the  plaintiff  had  notice, 
and  the  defendant  was  thereby  dis- 
charged.   The  Court  held  this  plea 
bad,  because  the  accident  was  not  so 
described  in  the  plea  aa  to  except  the 
master  and  hands  on  board  from  being 
the  occasion  of  the  loss.     Counter  v. 
,  Mich.  Tenn,  7  Vic. 
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Action  on  a  bUl — Pleay  that  bill 
toas  indorsed  by  plaintiff  to  a  third 
party — Replication  averring  plain- 
tiff to  be  the  holder. 1 — 8.  Where  a  de- 
fendant, sued  as  acceptor  of  a  bill, 
pleads  that  afler  the  acceptance  by  him 
and  upon  action  brought,  plaintiff  in- 
dorsed and  delivered  the  bill  upon  a 
good  consideration  to  a  person  whose 
name  is  unknown  to  the  defendant, 
and  the  plaintiff  replies  that  at  the 
commencement  of  the  action  he  was, 
and  still  is,  the  holder  of  the  bill,  not 
denying  expressly  the  fact  pleaded  of 
his  having  indorsed  the  bill  for  a  good 
consideration,  the  replication  was  held 
bad  on  demurrer.  Morton  v.  Thomp- 
sent,  i.  U.  C.  R.  178. 

Action  on  a  note — Plea^  that  7iote 
toas  indorsed  by  plaintiff  to  a  third 
party — Replication  not  denying  the 
third  party  to  be  the  holder,'] — 9.  To 
a  declaration  by  an  indorsee  against* 
an  indorser  of  a  note,  averring  an  in- 
dorsement from  the  defendant  to  the 
plaintiff,  the  defendant  pleaded  that  the 
plaintiff  indorsed  it  to  one  A.,  who  was 
fltiJl  the  holder,  to  which  the  plaintiff 
replied,  traversing  the  indorsement  to 
A.  ;  and  on  demurrer  to  the  replica- 
tion it  was  held  bad,  in  not  denying 
that  A.  was  the  holder  of  the  note  at 
the  time  of  bringing  the  action.  The 
Sank  of  British  North  America  v. 
Ainleyy  vii.  U.  C.  R.  33. 

Oovenant  for  breach  of  an  agree- 
ntent —  Insufficiency  of  breaches  as- 
signedJ] — 10.  The  plaintiff  declares 
on  a  covenant  by  the  defendant  to 
transfer  him  certain  land,  to  which  the 
defendant  was  entitled  as  the  son  of  an 
U.  £.  Loyalist,  provided  the  plaintiff, 
his  heira  or  assigns  should  locate  the 
landj  perform  settlement  duties  and 
procure  the  patent  thereof,  at  his  or 
their  own  costs,  the  defendant  in  his 
covenant  agreeing  to  furnish  the  plain- 
ufff  his  heirs  or  assigns,  with  full  pow- 
er and  authority  so  to  do,  and  then 
assies  as  a  breach  that  from  the  time 
of  the  agreement  to  the  commence- 
ment of  the  action,  he  (the  plaintiff)  | 

2  X 


has  been  ready  and  vnUing  to  locate, 
&c.,  of  which  the  defendant  had  du^ 
notice,  and  though  often  requested, 
refused  to  furnish  the  plaintiff  with 
power  and  authority  so  to  do.  The 
breach  is  bad,  in  not  averring  a  dc" 
mand  of  authority  to  locate,  perform 
settlement  duties,  dec,  with  time  and 
place.  Detlor  v.  Keogh,  i.  U.C.R.  226. 

Trespass  for  seizing  and  selling 
cattle-^Plea,  damage  feazant — Re- 
plication,  defect  of  fences.]  —  11. 
Where  in  trespass  for  seizing  cattle  and 
causing  them  to  be  sold  the  defendant 
pleaded  that  the  cattle  were  taken 
damage  feazant,  and  he  proceeded  to 
justify  the  sale  under  1  Vic.  ch.  21, 
and  the  plaintiff  replied  that  the  defen- 
dant's fences  were  defective,  and  that 
the  cattle  escaped  from  the  highway 
into  the  close :  Held,  on  demurrer  to 
the  replication,  that  it  was  bad,  for  not 
stating  that  the  cattle  escaped  through 
the  defect  in  the  fences,  and  that  the  plea 
was  good,  as  it  shewed  a  sufficient  jus- 
tification of  the  seizure,  the  sale  being 
merely  matter  of  aggravation.  Sted- 
man  v.  Wasley,  i.  U.  C.  R.  464. 

TVespass  quare  clausum  fregit — 
Averment  of  time,] — 12.  Where  the 
plaintiff  declared  in  trespass  quare 
clausum  fregit,  laying  the  entry  on  the 
close  under  a  videlicet  on  lOth  April 
1844,  and  on  divers  other  days  and 
times,  and  averred  that  during  the  time 
aforesaid,  to  wit,  on  the  10th  April 
1844,  the  defendant  took  and  carried 
away  divers  goods  and  chattels,  (not 
averring  them  to  belong  to  the  plain" 
tiff),  and  the  defendant  demurred  spe- 
cially because  the  time  of  taking  the 
goods  was  not  laid  with  sufficient  cer- 
tainty— the  Court  held  the  declaration 
good  and  refused  to  entertain  an  objec- 
tion on  general  demurrer,  that  it  did 
not  appear  that  the  goods  which  were 
complained  of  as  the  subject  of  the  sei- 
zure were  the  goods  of  the  plaintiff', 
0*Brien  v.  Harahy,  i.  U.  C.  R.  475. 

r Allegations  of  time— see  caset  14,  28,  29 
and  38,  infra.] 
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Action  on  note  against  indoner — 
Plea  of  time  to  maker. 1 — 13.  A  plea 
of  time  given  to  the  maker  of  a  note, 
in  an  action  against  the  indorser/is  bad, 
unless  it  expressly  shew  that  when  the 
time  was  given  the  plaintiff  was  the 
holder  of  the  note.  Commercial  Bank 
V.  Johnston,  ii.  U.  C.  R  126. 

Failure  in  agreement  to  build  a 
house — Insuffidefit  averment  of  time 
and  breach!] —  14.  The  declaration 
stated  that  heretofore,  to  wit,  on  the 
4th  of  August  1844,  the  defendant 
agreed  with  the  plaintiff  to  erect  and 
build  a  certain  house,  and  have  it  in  a 
tenantable  condition  by  the  middle  o( 
November  then  next  ensuing,  and  al- 
leged for  breach  that  the  house  was 
not  erected,  nor  built,  nor  in  a  tenant- 
able  condition  bv  the  middle  of  the  said 
month  of  November  1S44 :  Heldy  bad 
on  general  demurrer,  for  not  shewing 
that  November  1844  was  the  Novem- 
ber next  ensuing  the  making  of  the 
agreement.  Ekins  v.  £va?tSy  ii.  U. 
C.  R.  144. 

Assumpsit  for  non-payment  of  rent 
— Insufficient  plea  of  eviction,  ] — 15. 
Where  in  assumpsit  for  non-payment 
of  rent  according  to  agreement  the  de- 
fendant pleaded  an  eviction  by  a 
stranger,  who  he  averred  entered  un- 
der a  lawful  claim  derived  through  or 
under  the  plaintiff,  the  plea  was  held 
bad  on  general  demurrer,  because  it 
did  not  shew  that  the  claim  might  not 
have  been  under  a  title  derived  from 
the  tenant  himself.  McNab  v.  Mc- 
Dondly  ii.  U.  C.  R.  169. 

Assumpsit  for  nonrperformance  of 
an  agreement — Insufficient  breaches.] 
-—16.  Where  the  plaintiff  declared  in 
assumpsit  on  a  special  agreement  for 
leasing  land  for  ten  years,  and  the 
agreement,  it  appeared  from  the  decla- 
ration, was  to  be  reduced  into  writing 
to  make  it  effectual  between  the  par- 
ties, and  the  plaintiff  assigned  as  a 
breach  that  the  defendant  did  not  exe- 
cute the  agreement  although  requested, 
the  declaration  was  held  bad  on  -gene- 


ral demurrer,  because  it  did  not  appear 
that  the  agreement  was  reduced  to  wri. 
ting.     Lee  v.  Purdt/,  ii.  U.  C.  R.  193. 

Action  on  note — Impeadiment  of 
consideration  by  non-delivery  of  or- 
tain  goods — Omission  of  request,] — 
17.  Where  in  assumpsit  by  the  indor^ 
see  against  the  maker  of  a  promissory 
note  the  defendant  pleaded  that  the 
note  was  made  and  delivered  to  the 
plaintiff  in  payment  of  200  hats  and 
caps,  to  be  delivered  by  the  plaintiff.to 
the  defendant,  and  averred  that  the 
hats  and  caps  remained  undelivered, 
but  did  not  aver  that  any  request  had 
been  made  for  their  deli  very — the  plea 
was  held  bad  on  demurrer.  Andarsm 
V.  Jenni7igs,  ii.  U.  C.  R.  422. 

Action  on  note  by  indorsee — Omis- 
sion of  allegation  of  time  to  indorse- 
ment.'j-^lS*  Where  in  assumpsit  against 
the  maker  and  indorsers  of  a  promis- 
sory note,  under  the  provincial  statute 
3  Vic.  ch.  8,  the  plaintiff  averred  that 
the  payee  duly  indorsed  the  note  to 
the  plaintiff,  but  there  was  no  allega- 
tion of  time  to  the  indorsement,  nor 
was  the  word  **  afterwards"  used  as 
given  in  the  form  in  the  statute — the 
declaration  was  held  insufficient  Grant 
V.  Eyre  et  al.,  ii.  U.  C.  R.  426. 

[A  count  for  goods  sold  and  delivered,  sta- 
ting that  the  defendant  was,  on,  &c.,  indebted 
to  tne  plaintiff  in,  &c.,  for  ^^oods  told  by  tbe 
plaintiff  to  the  defendant  at  his  request,  withoot 
any  further  allegation  of  time,  was  held  good. 
Lcme  V.  ThilweU,  L  M.  &  W.  140.] 

Assumpsit — Plea  of  payment  into 
Court,  and  a  set-off- — Defective  replir 
cation  of  damages  tdtrOj  dt;.] — 19. 
Where  in  assumpsit  the  defendants 
pleaded  payment  of  money  into  Court 
as  to  part,  and  a  set-off  as  to  the  resi- 
due in  tbe  usual  form,  and  the  plaintiff 
replied  to  the  first  plea  that  the  de- 
fendants were  indebted  in  a  greater 
amount  than  the  money  paid,  and  to 
the  other  plea  that  the  plaintiff  was 
not  indebted  in  manner  and  form, 
omitting  the  words  '*  nor  is,''  both  re- 
plications were  held  bad  on  general 
demurrer.  Small  v.  Straduxn  et  al^ 
ii.  U.  G.  R.  ^H. 
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Bocard  of  Police^  London — Action 
on  a  bond  for  rent  of  market  let  hy 
them — Plea  denying  their  power  ikr.] 
— 20.  A.  upon  being  appointed  clerk 
of  the  market  to  the  Board  of  Police 
of  London,  enters  into  a  bond  for  the 
payment  of  a  certain  sum  of  money  in 
compensation  for  the  market  tolls  which 
the  board  allowed  him  to  receive. 
Being  sued  on  his  bond  for  the  non- 
payment of  the  money,  he  pleads 
**  that  he  discovered  after  the  execution 
of  the  bond  that  the  plaintifis  had  no 
legal  right  to  erect  a  market,  or  make 
by-laws  respecting  fees  to  be, taken 
thereat ;"  he  then  avers  that  the  plain- 
tiffs had  no  such  authority,  and  that  on 
this  account  the  bond  is  void :  Held, 
plea  bad  in  not  shewing  that  no  market 
was  erected  or  existed,  and  in  not 
averring  that  fees  were  not  in  fact  re- 
ceived by  him.  The  Board  of  Police 
of  Idmdon  v.  Talbot,  iii.  U.  C.  R.  311. 

Plea  annoering  too  much.'] — 2\. 
A  plea  to  a  declaration  on  a  promis. 
aory  note  and  account  stated  that  the 
defendant  did  not  make  the  note  in  the 
first  count  mentioned,  is  bad  on  special 
demurrer,  as  attempting  to  answer  the 
whole  declaration.  Prout  v.  Howard^ 
ui.  U.  C.  A.  38. 

22.  The  plaintiff  sues  the  defen- 
dants upon  two  counts — first,  on  a  pro- 
missory note ;  secondly,  on  an  account 
stated.  The  defendants  plead  that  they 
did  not  make  the  note  %n  the  declaror 
turn  mentioned.  Held,  plea  bad,  as 
professing  to  answer  the  whole  decla- 
ration, while  it  in  fact  answers  the  first 
count  only.  Rattray  v.  McDonald 
et  al.,  iii.  U,  C.  R.  354. 

23.  The  plaintiffs  declare  on  two 
counts — first,  on  a  promissory  note; 
secondly,  on  an  account  stated.  The 
defendants  plead  ^Uhat  they  did  not 
indorse  the  note  in  the  said  first  count 
in  the  declaration  mentioned,  in  man- 
ner and  form  &c."  On  demurrer  to 
the  plea  it  was  held  bad,  because,  not 
being  limited  in  the  introductory  part 
of  it  to  the  first  count,  it  must  be  taken 


as  pleaded  to  the  whole  declaration, 
and  thus,  while  professing  to  answer 
the  whole,  it  in  fact  only  annwers  the 
first  count.  Commercial  Bank  v. 
Reynolds  et  al»y  iii.  U.  C.  R.  360. 

24.  The  plaintiffs  sue  for  work  and 
labor,  as  attornies,  in  the  first  count,  and 
then  add  two  counts  for  money  paid 
and  on  an  account  stated,  not  stating 
by  or  with  them  as  attornies.  The 
defendant  pleads  to  the  whole  decla- 
ration as  if  the  plaintiffs  had  been 
cl  aimi  ng  the  money  as  attornies :  Heldf 
plea  bad.  Baby  et  al.  v.  Ardin,  vi. 
U.  C.  R.  408. 

25.  The  plaintiff  declares  on  two 
distinct  causes  of  action ;  the  defen- 
dant pleads  '<  not  guilty  of  the  said 
supposed  grievances:"  Held,  plea 
bad  on  special  demurrer.  Ambridge 
V.  Foster,  iii.  U.  C.  R.  157. 

[Alio  we  case  27  infra ;  and  farther  see 
cases  of  traverses  being  too  small,  numbers 
39  and  41 ,  infra.] 

Assumpsit — Plea  of  satisfaction 
insufficient  in  its  dllegationsJ] — 26. 
In  an  action  on  the  common  counts, 
the  defendant  A.  pleads,  that  it  was 
agreed  between  the  plaintiff  B.,  and 
the  defendant  A.  and  a  third  party  C, 
that  C.  should  sell  to  B.  all  the  claim, 
title  and  right  of  pre-emption  which  C. 
had  to  certain  land,  and  that  C.  should 
execute  a  deed  at  B.'s  request  to  D. 
in  satisfaction  of  B.'s  claim,  and  then 
avers  that  C.  did  by  the  procurement 
of  A.  at  B.'s  request,  execute  a  deed 
to  D.  of  all  the  tide  C.  had  to  the 
land :  Held,  plea  bad  on  demurrer,  in 
not  averring  that  the  defendant  A.  had 
a  certain  right  and  interest  in  the  land, 
and  of  a  certain  value,  and  that  the 
conveyance  to  D.  was  accepted  in 
satisfaction.  Fralick  v.  Laffertyy  iii. 
U.  C.  R.  159. 

Pleas  anstoering  too  much — Plea 
of  leave  and  lusenseJ] — 27.  The 
plaintiff  declared  in  assumpsit  on  an 
agreement  with  the  defendant  to  make 
100,000  bricks,  and  then  averred  that 
he  had  made  69,000  of  them,  and  pre- 
pared in  part  30,000  more,  but  that 
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the  tiefendant  would  not  allow  him  to 
complete  them,  but  absolutely  dis- 
charged, hindered  and  prevented  him 
from  doing  so.  The  defendant  pleaded, 
first,  that  the  plaintiff  entered  upon 
a  close  of  the  defendant  to  complete 
the  work  there,  and  that  the  defendant 
prevented  him  as  he  lawfully  might, 
which  was  the  same  hindering  and 
preventing ;  and  secondly,  that  the 
plaintiff  was  making  the  said  bricks 
upon  a  close  of  the  defendant,  and  had 
made  68,000  of  them  in  so  bad  and 
unskilful  a  manner,  and  was  proceed- 
ing  to  make  the  rest  in  the  same  way, 
and  that  therefore  the  defendant  did 
then  forbid,  hinder  and  prevent  him 
from  making  the  residue,  which  is  the 
same  hindering  and  preventing,  &c. 
The  plaintiff  replied  leave  and  license 
to  the  first  plea,  and  demurred  to  the 
second,  and  the  defendant  demurred  to 
the  replication  of  license.  Hdd^  that 
both  pleas  were  bad,  because  pleaded 
to  the  whole  declaration  and  not  an- 
swering the  discharge,  and  that  the 
replication  of  leave  and  license  was 
good.  Tdeman  v.  Crew,  ii.  U.  C.  R. 
186. 

Assumpsit  for  breach  of  a  contract 
— Plea,  noTt-performance  by  both  par- 
ties, uncertain.] — 28.  The  plaintiff  in 
his  declaration  charges  the  defendant 
with  the  non-performance  of  a  certain 
contract ;  the  defendant  pleads  that  the 
said  contract  was  not  duly  performed 
by  the  said  parties,  to  wit,  the  plaintiff 
and  the  defendant,  in  manner  &c.  Held, 
plea  bad,  in  leaving  it  uncertain  which 
of  the  said  parties  had  not  performed 
the  contract,  and  in  what  particular  it 
had  not  been  performed.  Jones  v. 
Hamilton,  iii.  U.  C.  R.  170. 

Action  on  a  note,  indorsee  v.  in- 
dorser — Plea  of  payment  by  maker — 
AllegcLtion  of  tv/ne."] — 29.  Indorsee 
against  indorser  of  a  promissory  note. 
The  defendant  pleads  that  before  and 
at  the  time  when  the  note  became  due 
and  at  the  time  of  the  commencement 
of  the  suity  the  plaintiffs,  as  bankers 


and  agents,  had  in  their  hands  divers 
sums  of  money  of  the  maker  of  the 
note  amounting  to  500/.,  and  were 
then  indebted  to  the  maker  in  that 
amount,  and  that  the  maker  then  di- 
rected the  plaintiffs  to  retain  to  their 
own  use  the  amount  of  the  said  note, 
out  of  the  said  monies,  which  exceed-, 
ed  the  amount  of  the  said  note,  dec. — 
Demurrer  to  plea :  Held,  plea  bad,  in 
not  averring  the  particular  time  when 
the  direction  was  given.  Bank  of 
Upper  Canada  v.  Letcis,  iii.  U.  C.  R. 
325. 

Action  on  a  note — Want  of  excuse 
for  omission  cf  party  liable — Present' 
ment-^Noticc^T-SO,  Indorsees  sue 
the  defendants  separately  as  payees 
and  indorsers  of  a  promissory  note. 
The  declaration  avers  a  joint  indorse- 
ment by  the  defendants,  a  due  pre- 
sentment  and  notice,  ^nd  the  liabilities 
of  the  defendants. — Demurrer  to  de- 
claration— first,  because  presentment 
at  a  particular  place  is  not  averred ; 
secondly,  because  a  joint  liability  is 
shewn  on  the  face  of  the  declaration, 
and  no  excuse  alleged  for  omitting  the 
party  jointly  liable;  thirdly,  bemuse 
due  notice  is  not  alleged  or  a  special 
averment  of  notice  with  time,  &c.: 
Held,  declaration  good  upon  the  first 
and  second  grounds,  but  bad  on  the 
third.  Commercial  Bank  v.  Camer' 
on,  and  Commercial  Bank  v.  CulveTf 
iii.  U.  C.  R.  363. 

Action  for  assault — Justification 
under  a  bailable  wfit — Insufficient 
replication  of  arrest  being  set  asuk,"] 
— 31,  Where  to  an  action  of  trespass 
for  an  assault  the  defendant  justified 
under  a  bailable  writ,  and  the  plaintiff 
replied  that  the  arrest  was  ordered  to 
be  set  aside,  without  staling  ifpem  what 
grounds,  and  without  averring  that  the 
arrest  so  set  aside  was  the  same  arrest 
under  which  the  defendant  justified : 
Held,  on  special  demurrer,  replication 
bad  for  both  the  causes  assigned. 
Montforton  v.  Montforton  et  al.,  iv. 
U.  C.  R.  338. 
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Ddft-^Plea  of  a  less  sum  in  satis- 
faction of  a  greater,^ — 32.  The  plain- 
tiff declares  in  debt  for  1000/.  upon 
three  counts,  500/.  work  done,  1 00/. 
money  paid,  and  400/.  account  stated, 
which  said  sums  are  to  be  respectively 
paid  on  request.  The  defendants  plead 
that  before  any  of  these  causes  of  ac- 
tion accrued,  by  an  agreement  made 
between  them  under  seal,  of  which 
they  make  profert,  the  plaintiff  agreed 
to  build  a  house  for  them  according  to 
specifications,  that  it  was  stipulated  in 
the  agreement  that -any  extra  work 
additional  to  the  specifications  should 
be  done  under  the  written  instructions 
and  superintendence  of  their  architect, 
and  should  be  valued  by  him,  and  be 
paid  for  according  to  his  estimate ;  that 
certain  extra  work  was  done  by  the 
plaintiff  under  the  direction  of  their 
architect,  which  was  valued  by  him  as 
the  agreement  provided ;  that  <<  such 
extra  work  is  the  cause  of  action  in 
the  declaration  qlleged,  and  for  tvhich 
this  action  was  brought ;"  that  it  was 
duly  valued  by  the  architect  at  355/. 
5s.  2d.,  and  that  before  this  action  was 
brought  they  paid  to  the  plaintiff  the 
said  sum  of  355/.  5s.  2d.  ^*  in  full  satis- 
faction and  discharge  of  the  said  extra 
work,  and  of  all  damages  and  demafnds 
in  respect  thereof,  being  the  said 
causes  of  action  in  the  said  declaration 
mentioned." — ^Demurrer  to  plea,  that 
it  does,  in  effect,  amount  to  a  less  sum 
being  pleaded  in  satisfaction  of  a  great, 
er :  Jffeld,  plea  bad  on  the  exception 
taken.  Bitcheij  v.  Ttie  Bank  of  Mon- 
treal y  iv.  U.  C.  R.  222. 

Debt  on  bond  for  conveyance  of  land 
— Defective  plea  of  a  conveyance.'] — 
33.  Whereto  a  bond  conditioned  tnat 
the  defendant  should  <'  toell  and  truly 
convey  in  fee  simple  to  the  plaintiff,  his 
heirs  and  assigns  fur  ever,"  the  defen- 
dant pl^ds  that  he  did  make,  seal  and 
execute,  a  conveyance  in  fee  simple  to 
the  plaintiff:  Held,  on  demurrer,  plea 
bad,  being  no  answer  to  the  condition. 
Prindle  v.  McCann  et  al.^  iv.  U.  G. 
R.  228. 


Action  on  a  contract  for  delivery  of 
wood — Omission  of  averments  about 
payment,  A-c.'] — 34'.  In  an  action  for 
the  non  delivery  of  wood  according  to 
contract,  the  declaration  did  not  state 
the  price  to  be  paid  for  the  wood,  nei* 
ther  did  it  aver  that  the  wood  was  to 
be  paid  for  either  on  delivery  or  on  a 
certain  day,  neither  did  it  aver  that 
the  plaintiff  was  ready  and  willing  to 
pay  for  *the  wood :  Heldf  on  special 
demurrer,  declaration  bad,  for  the 
omission  of  any  one  of  these  aver, 
ments.  Maddockr,  Stocky  iv.  U.  C* 
R.  118. 

Declaration  on  note — Plea,  accord 
and  satisfaction,  leaving  averments 
unansweredr-Christian  names."] — 35. 
Declaration,  payee  against  the  maker 
of  a  note  for  50/.  dated  the  24th  of 
December  1844,  and  payable  three 
months  after  date.  Plea,  as  to  24/. 
lis.  3e/.  parcel,  &c.,  accord  and  satis- 
faction, by  the  defendant  accepting  an 
order  on  the  6th  of  March  1847  in 
favor  of  J,  C.  Spragge,  as  required  by 
the  plaintiff;  and  as  to  the  residue  a 
set  off:  Held,  on  demurrer  to  plea, 
plea  bad— first,  in  leaving  unanswered 
the  plaintiff's  claim  for  damages  for 
non-payment  of  the  amount  for  which 
the  order  was  given,  during  the  period 
of  two  years  or  more  which  had  elapsed 
between  the  day  when  the  note  became 
due  and  the  time  of  giving  the  order ; 
and  secondly,  in  not  giving  at  length 
the  christian  names  of  J.  C.  Spragge, 
or  stating  that  he  was  described  in  the 
order  as  J.  G.  Spragge.  Playter  v. 
Turner,  v.  U.  G.  R.  555. 

[Upon  the  last  point,  see  Bills  of  Ex- 
change ETC.,  V.  30,  31,  32,  34.] 

Case  for  a  nuisance — Plea,  refer* 
ring  to  time  of  plea  pleaded,  and  not 
to  time  when  action  brought.'] — 36. 
In  an  action  against  a  gas  company  for 
a  nuisance,  a  plea  of  justification  con- 
taining the  averment  that  they  are  now 
managing  their  works  carefully,  and 
that  the  vapors  complained  of  una- 
voidably arise,  is  baid,  as  applying  the 
defence  to  the  time  of  pleading  the 
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pleas,  and  not  to  the  time  of  action 
brought.  Watson  v.  Gas  Company y 
V.  U.  C.  R.  262. 

Action  against  husband  and  uife 
fir  ncft  joining  t?t  a  relea^  of  the 
wife*sdowcr — lntendmc7it  as  to  tcife,'] 
— ^7.  Where  tlie  declaration  alleges 
that  A.J  udfeof  B.,  "  having  a  lauh- 
fiU right  to  an  estate  in  dower j"*  re- 
fused with  B.  to  execute  a  release,  it 
will  be  intended,  in  the  absence  ol  any 
further  averment,  that  the  release  was 
required  from  A.  as  the  wife  of  B., 
and  not  as  the  wife  of  the  former  hus- 
band whom  she  had  survived.  Hoyt 
V.  Widderfield,  v.  U.  C.  R.  180. 

Action  against  school  trustees  for 
breach  of  agreement — Allegation  of 
request^  time  and  place.^ — 38.  The 
plaintiff  charged  the  defendants  upon 
a  special  agreement  stated  to  have 
been  made  by  them  as  trustees,  to 
furnish  with  fuel  when  required  the 
plaintiff,  a  school  teacher,  under  the 
act  9  Vic.  ch.  29.  To  this  declaration 
the  defendants  demurred,  because  no 
request,  with  time  and  place,  had  been 
laid  in  the  declaration  to  furnish  fuel : 
Held,  declaration  bad.  Anderson  v. 
Vansittait  et  al.j  v.  U.  C.  R.  335. 

NaU  for  lOOl. -'Damages  200/.— 
Plea  to  sum  stated  in  the  body  of  note .] 
-—39.  The  declaration  on  a  note  for 
100/.,  claiming  200/.  damages  for  the 
non-payment  of  the  note — ^the  defen- 
dant pleads  as  if  to  the  whole  cause 
of  action  a  defence  applicable  to  the 
100/.  in  the  body  of  the  note,  and  not 
to  the  200/.  damages :  Held,  on  de- 
murrer, plea  bad.  Clapp  v.  Murdoff^ 
V.  U.  C.  R.  565. 

Conveya/nce  of  land  —  Executed 
and  executory  considerations — Con- 
dition precedent  to  recovery  of  pur. 
chase  money. ^ — 40.  The  plaintiff  sta- 
ted in  his  declaration  that  in  conside- 
ration that  the  plaintiff,  at  the  request 
of  the  defendant,  would  (as  by  the 
said  agreement  the  plaintiff  in  fact 
did,)  sell  to  the  defendant  certain  pre- 
miaesy  he,  the  defendant,  undertook 


that  he  would  pay  the  plaintiff  for  die 
said  premises  certain  sums  of  monej 
in  good  notes,  and  at  the  times  &c. 
(as  therein  alleged.) — Breach,  that 
though  the  plaintiff  was  ready  to  tc» 
cept  the  notes,  and  had  performed  aD 
things  to  be  by  him  performed,  the  de- 
fendant had  altogether  failed  in  his 
agreement  &c.  Held,  upon  demnr- 
rer  to  declaration,  declaration  bad,  in 
not  averring  in  precise  terms  that  the 
plaintiff  had  conveyed  the  premisei 
&c.  to  the  defendant,  or  was  ready  and 
willing  to  convey.  (Macaulay,  J.  dis- 
sentiente.)  McArthur  v.  Window^ 
vi.  U.  C.  R.  144. 

Trespass —  Uncertain  plea  as  to  time 
of  trespass,'\ — 4-1 .  Where  to  a  decla- 
ration in  trespass  chai^ng  trespasMS 
committed  on  c/tv^s  days  &c*,  the  plea 
answered  trespasses  committed  at  the 
time  when  &c :  Hdd,  plea  bad  oa 
special  demurrer.*  Rees  v.  DiidL*,  viL 
U.  C.  R.  496. 

Declaration  setting  out  the  consi' 
deration — Flea  that  there  was  not 
any  consideration,'] — 42.  Where  the 
plaintiff  sets  out  the  consideration  oa 
which  the  defendant's  promise  was 
made,  a  plea  by  the  defendant  *'  that 
there  was  not  at  any  time  cmy  consi- 
deration for  making  the  promise,"  it 
bad.  Bradford  et  al.  v.  0'J3rten,vi. 
U.  C.  R.  417. 

Declaration —  Uncertainty  in  state^ 
ment  of  part  of  the  consideration^ — 
43.  An  uncertainty  in  the  statement 
of  a  part  of  the  consideration  for  the 
defendant's  promise  with  respect  only 
to  a  part  of  the  plaintiffs'  demand  does 
not  make  the  declaration  bad  on  gene- 
ral demurrer.    lb. 

Assumpsit — Insufficient  statement 
of  perfomuince  of  condition  prece- 
dent to  promise.'] — 44.  Where  the  de- 
claration lays  a  promise  to  have  been 
made  in  consideration  that  the  j)laintiff 
should  forbear  to  prosecute  a  qui  tam 
action,  and  yet  does  not  aver  that  the 
plaintiff  did  forbear,  the  dedaration  is 
bad  in  substance.  Hart  v.  Meyen^ 
vii.  U.  C.  R.  416. 
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ni.  Commencement  and  Conclu- 
sion. 

See  Arbitration  and  Award,  VI 
(2),  5.— Bail,  II.  4,— Executor 

ETC.,  III.  10. — LliMITATIONS  (STA- 
TUTE of),  IV.  1. — Pleading,  XI. 
3,  infra. 

No  ca.  sa. — Conclusion^ — 1.  A 
plea  of  no  ca.  sa.  may  conclude  to  the 
country.      Hall  v.  Ruttan^   Mich. 

Term,  2  Vic. 

LPlca  of  "  no  bill"  in  an  action  by  attor- 
aies— See  case  9,  infra.] 

Informal  conclusion  of  declaration 
an  bond,  far  non-performance  of  an 
auxtrd.l — 2.  Where  the  plaintiff  de- 
clared in  debt  for  1000/.  and  averred 
a  reference  to  arbitration  between  the 
defendant  and  himself  by  bonds  in  a 
penalty  of  1000/.  each,  and  set  out 
the  award  thereon,  assigning  breaches 
for  non-performance,  and  concluding, 
<<  whereby  an  action  had  accrued  to  the 
plaintiff  to  recover  the  sum  of  1000/. 
above  demanded,"  the  declaration  was 
held  bad  on  demurrer,  as  an  informal 
declaration  on  the  bond  of  submission. 
Simpson  v*  Mode^  Easter  Term,  7  Vic. 

Special  traverses  generally — Con- 
elusion.] — 3.  A  special  traverse,  since 
the  rules  of  5  Vic,  though  pleaded 
in  an  action  in  which  the  declaration 
had  been  filed  at  a  time  when  it  would 
not  have  been  affected  by  their  opera- 
tion, must  conclude  to  the  country, 
and  not  with  a  verification.  Strathy 
V.  Crooks,  i.  U.  C.  R.  44. 

Commencement  and  conclusion  of 
replications^ — 4».  It  is  not  necessary 
that  a  replication  should  commence 
with  a  precludi  non,  or  conclude  with 
a  prayer  of  judgment.  Hamilton  v. 
Daw  et  al.,  i.  U.  C.  R.  176. 

Trespa^ — Plea  of  property— -  Con- 
elusion.'}—^.  In  trespass  for  taking 
gooda,  a  plea  that  at  the  time  Sec,  the 
goods  were  the  goods  of  the  defendant, 
and  not  of  the  plaintiff,  is  good^  but  it 
ought  to  conclude  to  the  country  and 
not  with  a  verification.  Car  gill  y. 
Flint,  u  U.  C.  S.  49. 


Plea  professing  to  answer  too  nmdk 
in  the  commencement.'} — 6.  Where 
in  assumpsit  against  the  indorser  of  a 
promissory  note,  and  on  an  account 
stated,  the  defendant  pleaded  to  the 
first  count  that  the  note  in  the  first 
count  mentioned  was  not  duly  pre- 
sented,  and  then  pleaded  a  special 
plea,  applicable  only  to  the  first  count, 
but  commencing "  and  for  a  further 
plea  in  this  behalf,"  and  the  plaintiff 
deniurred  specially,  because  the  plea 
in  its  commencement  professed  to  an- 
swer the  whole  declaration,  but  was 
an  answer  only  to  the  first  count — ^the 
Court  held  the  objection  good  and  gave 
judgment  against  the  plea.  Wood  et 
al.  v.  Rogers,  ii.  U.  C.  R.  399. 

Assumpsit — Uncertain  pleas — In» 
formal  conclusions.'] — 7.  The  plain- 
tiffs declare  in  assumpsit  for  not  paying 
a  bill  of  exchange  which  the  defendant 
agreed  to  accept,  payable  at  Montreal 
on  the  18th  of  July  1845,  in  consi- 
deration of  the  plaintiffs'  delivering  to 
the  defendant  at  St.  Catharines  10,000 
bushels  of  good  clean  merchantable 
fall  wheat.     The  declaration  avers  the 
delivery  of  the  said  wheat  to  the  de- 
fendant at  St.  Catharines,  and  that  the 
defendant  accepted  and  received  the 
same.    The  defendant  pleads,  second- 
ly, that  the  plaintiffs  did  not  deliver  the 
said  10,000  bushels  of  wheat  in  the 
first  count  mentioned,  to  the  defendant, 
and  thirdly,  that  the  said  10,000  bush- 
els of  wheat  averred  to  have  been  de^ 
livered  by  the  plaintiffs  to  the  defen- 
dant was  not,  nor  is  good  clean  mer- 
chantable fall  wheat,  concluding  with 
a  verification — Demurrer  to  the  second 
plea,  because  it  leaves  it  uncertain 
whether  the  defendant  intends  to  ob- 
ject to  the  non-delivery  of  the  wheat 
altogether,  or  to  the  non-delivery  at  the 
time  or  place  mentioned  in  the  decla- 
ration.— ^Demurrer  to  third  plea,  be- 
cause it  should  have  concluded  to  the 
country,and  not  with  a  verification,  and 
because  it  was  no  answer  to  the  first 
count    Several  grounds  of  objection 
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were  taken  to  the  sufficiency  of  the 
declaration.  Held,  declaration  good  on 
general  demurrer.  Held  alsOf  second 
plea  good,  and  third  plea  bad  on  spe- 
cial demurrer.  Cook  et  al.  v.  Mair, 
iii.  U.  C.  R.  478. 

Action  against  executors — Condu- 
sunt  of  declaration^] — 8.  In  the  con- 
cluding part  of  a  declaration  against 
executors,  it  was  averred  '^  therefore 
an  action  hath  accrued  to  the  plaintiff 
to  demand  and  have  of  and  from  the 
defendants,  executors  as  aforesaid,&c." 
This  was  demurred  to  on  the  ground 
that  the  averment  should  have  been 
*^  to  demand  and  have  of  and  from 
the  defendants,  as  executors."  Held, 
declaration  good.  Ferrie  v.  Jo?ies  et 
al.y  V.  U.  C.  R.  504. 

Action  by  attorney  for  fees — Plea 
of  no  bill  —  Conclusion,] — 9.  The 
plea  of  no  bill  delivered  to  an  action 
brought  by  an  attorney  to  recover  his 
costs,  should  conclude  with  a  verifica- 
tion. Denison  v.  Donelly^  ii.  U.  C. 
R.  394. 

Declaration — Conclimon — Prayer 
for  relief] — 10.  It  is  a  good  ground 
of  special  demurrer  to  a  declaration 
that  it  improperly  concludes  with  a 
prayer  for  relief.  Hart  v.  Meyers,  vii . 
U.  C.  R.  416. 

Plea  in  bar — Actionem  nan — 
Prayer  of  judgme^tt,] — 11.  A  plea 
pleaded  to  part  only  of  the  cause  of 
action,  if  in  bar  to  that  part,  need  not 
commence  with  the  actionem  non  and 
conclude  with  the  prayer  of  judgment. 
Rees  v.  Dick,  vii.  U.  C.  R.  496. 

Plea  not  in  bar  by  its  express  terms 
— Conclusion.] — 12.  To  an  action  on 
a  promissory  note  a  plea  stating  ths^t 
the  defendant  paid  the  note  on  the  31st 
December  1848  before  it  became  due, 
when  by  the  declaration  it  appeared 
that  the  note  fell  due  in  January  1848. 
Semblef  that  such  a  plea  not  denying 
in  express  terms  the  non-payment  as 
alleged,  should  conclude  with  a  verifi- 
cation. Bown  V.  Hawke,  vi.  U.  C. 
R.276. 


IV.  Confession  and  Avoidance. 

See  Bond,  II.  5. — De  Injuru,  1.— 
Limitations  (Statute  of),  IV. 
passim. — Pleading,  VI.  1, 4,  5. 

Trespa^  far  assault  and  false  im- 
prisonment— Plea,  anstoering  partj 
without  confessing  and  awnding  the 
rest.] — 1.  The  plaintiff  declares  against 
the  defendants  for  an  assault,  beating, 
bruising,  and  ill  treating. — A.,  one  of 
the  defendants,  justifies,  alleging  that 
upon  suspicion  that  the  defendant  had 
stolen  his  goods,  he  laid  his  information 
before  a  justice  of  the  peace  of  ibe 
Niagara  district,  who  granted  a  war- 
rant directed  to  the  constable  of  Tho- 
rold  in  the  Niagara  district,  authoriz- 
ing him  to  search  the  plaintiff's  hou^ 
at  the  township  of  Louth,  in  the  said 
district,  for  the  said  goods;  that  B. 
another  defendant,  being  the  constable 
of  Thorold  in  the  said  district,  at  the 
request  of  A.,  searched  the  house, 
found  the  goods,  and  arrested  the 
plaintiff  at  Louth,  and  at  the  request 
of  A.  carried  her  before  a  magistrate. 
Demurrer  to  plea :  Held,  plea  bad  in 
assuming  to  answer  the  whole  inquiry 
complained  of,  and  yet  not  denying 
nor  confessing  and  avoiding  the  arre^ 
Jones  V.  Ross  et  al.,  iii.  U.  C.  R.  3*28. 

Agreement  taith  a  party  to  return 
a  steamier  on  a  certain  day — FleOj 
that  such  steamer  was  re-taken  befort 
the  day.] — 2.  Where  the  defendant 
had  agreed  to  return  a  steamer  char- 
tered on  a  certain  day  in  good  repair, 
dangers  of  the  lake  excepted,  it  was 
determined  that  a  plea  ''that  before 
the  day  arrived  the  plaintiflT  took  the 
boat  from  the  defendant  without  his 
consent,  and  kept  her,''  was  a  sufficient 
bar  to  the  action,  though  the  plea  did 
not  in  express  terms  confess  and  avotd 
the  fact  of  not  returning  the  boat 
Lamed  ^.  McRae,  i.  U.  C.  IL  99. 


V.  Departure. 
See  Bills  of  Exchange  btc.,  V.  33. 
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1.  To  debt  on  an  indemnity  bond ! 
the  defendant  pleaded  non  damnifica- , 
tus,  and  the  plaintiff  having  replied^ 
shewing  how  she  was  damnified,  the 
defendant  rejoined  that  the  injury  arose 
through  the  plaintiff's  own  fraudulent 
act — ^The  rejoinder  was  held  a  de- 
parture, and  bad  on  general  demurrer. 
Hamilton  v.  Dcwis  et  al.y  i.  U.  G.  R. 
490. 

2.  Debt  on  bond  against  two  defen- 
dants, conditioned  that  A.  as  a  bank 
agent,  should  account  as  oAea  as  called 
npon.  Pleas,  that  before  action  brought 
iL  ceased  to  be  agent,  and  that  while 
he  was  agent,  he  kept  all  the  clauses 
&c.  in  the  condition ;  secondly,  that 
A.  paid  the  plaintiff  the  asoount  of  the 
penalty  in  the  bond.  Hddy  bad  on 
general  demurrer,  the  first  plea  not 
answering  the  condition,  and  the  se- 
cond not  being  pleaded  as  accord  and 
satisfaction,  nor  any  release  shewn. 
Bank  nf  Tipper  Ccmada  r,  Bethune 
et  d.,  Easter  Term,  6  Wm.  IV. 

3.  To  an  action  of  replevin  the  de- 
fendant avowed  for  a  distress  for  rent 
due  to  him  by  one  Gulhaine  on  a  de- 
mise at  a  yearly  rent,  of  which  one 
year's  rent  was  in  arrear  on  the  Ist 
January  1S50.  The  plaintiff  replied 
to  this  that  the  close  on  which  the  dis- 
tress was  made  and  on  which  the  rent 
accrued  was,  at  the  said  time  when, 
&c.,  the  close  and  freehold  of  him  the 
plaintiff,  and  not  of  the  defendant — 
The  defendant  demurred  to  this  repli- 
cation, as  containing  no  answer  to  the 
avowry :  Hdd^  replication  bad.  i2o- 
bertsem  v.  Me^ers^  vii.  U.  C.  B.415. 

4.  The  plaintiff  declaims  in  debt  on 
bond  (br  ike  perfbrmance  of  an  award. 
The  defendant  pleads  no  aiward  upon 
the  prenaises^^^The  plaintiff  replies, 
setting  out  the  award. — The  defendant 
rejoins  matter  extrmi^ic  of  the  award, 
ftod  relies  upon  it  for  shewing  Ike 
aboard  void. — ^The  rejomder  is  bad,  as 
being  a  departure  from  the  plea.  Maa^ 
uM  V.  Bantam,  I  U.  G.  B.  219. 

2  T 


VI.  DupLicrrv. 

See  Bills  of  Exchange  etc.,  VIIL 
9. —  De  Injuria,  1.*— Executor 
ETC.,  III.  10.— Pleading,  VIIL  1, 

infra. 

Argumentative  and  double pleaJ]^-^ 
1.  To  a  declaration  upon  a  special 
count  for  dismissing  the  plaintiff,  a 
schoolmaster,  from  his  situation  before 
the  end  of  his  term  without  probable 
cause,  the  defendant  A.  pleads  justi- 
fying the  dismissal,  but  at  the  same 
time  averring  that  B.  another  defen- 
dant made  the  contract  with  the  plain- 
tiff, and  that  he,  A.,  specially  approved 
of  the  same:  Held,  plea  bad,  in  not 
confessing  the  cause  of  action,  and  as 
amounting  to  the  general  issue,  and  for 
being  double.  Campbell  v.  Elliott  et 
al.,  iii.  U.  G.  R.  167. 

2.  To  an  action  upon  a  note  by  an 
indorsee  against  the  maker,  who  signed 
the  note  in  his  private  capacity,  a  plea 
setting  up  a  defence  of  want  of  con- 
sideration for  the  making  of  the  note 
as  regarded  the  defendant,  ^together 
with  notice  and  want  of  consideration 
on  the  part  of  the  indorser,  and  also 
setting  up  the  further  defence  that  the 
defendant  made  the  note  as  president, 
^c,  of  a  company,  to  be  binding  only 
upon  the  company,  and  on  the  under, 
standing  with  the  payee  that  there 
was  to  be  no  recourse  upon  the  defen- 
dant, is  bad  for  duplicity :  Held  also, 
that  the  plea  is  also  bad  as  an  argu- 
mentative denial  of  the  making  of  the 
note,  and  as  setting  up  a  verbal  under- 
standing contrary  to  what  the  maker's 
signature  to  the  note  would  import. 
Etoart  V.  Weller,  v.  U.  C.  R.  610. 

3.  Toan  action  by  the  payee  agpunst 
the  maker  of  a  promissory  note,  the 
defendant  pleaded  that  the  note  was 
obtained  by  fraud  and  without  consid- 
eration: Heldf  on  special  demurrer, 
plea  bad  forduphcity.  WeU  v.  Bourn 
(J.  y.),ui.  U.C.R.291. 

CSre  casei  6  and  7|  infra.] 

4.  The  plaintiffs  sue  on  a  proniaaory 
note  made  by  A.,  ^yabla  lo  B*  or 
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order,  indorsed  by  B.  to  C,  and  by  C. 
to  the  plaintifiS)  who  sue  A.  B.  andC. 
jointly,  under  the  statute. — The  defen- 
dants plead  usury,  setting  forth  that  the 
making  of  the  note  and  the  indorse- 
ments by  B.  and  C.  were  all  without 
consideration ;  that  C.  indorsed  tlie 
note  and  delivered  it  to  A.  for  A.'s 
accommodation,  and  in  order  to  enable 
him  to  procure  a  loan ;  that  A.  did 
make  a  corrupt  agreement  with  D.  for 
the  loan  of  a  sum  of  money  on  usurious 
interest,  and  gave  him  bis  note  as  secu- 
rity, and  that  D.  aAerwards  indorsed 
and  delivered  the  note  to  the  plaintiffs, 
who  gave  him  no  consideration  for  the 
note,  adding  this  special  traverse, 
<<  without  this,  that  the  said  C.  indors- 
ed the  said  note  to  the  said  plaintiffs, 
as  in  the  said  declaration  is  alleged," 
and  the  plea  concludes  to  the  country: 
Heidi  plcA  ^&d  on  special  demurrer, 
as  being  repugnant,  inconsistent  and 
double.  Bayik  of  Montreal  v.  Hum" 
j^uies  et  al.,  iii.  U.  C.  R.  463. 

5.  The  plaintiff,  the  indorsee  of  a 
note,  declares  against  the  indorser,  to 
whose  order  the  maker  had  made  the 
note  payable. — The  defendant  is  aver- 
red to  have  indorsed  the  note  to  the 
plaintifT. —  The  defendant  pleads  by 
way  of  special  traverse,  admitting  in  the 
inducement  the  making  and  indorsing 
of  the  note  as  in  the  declaration  men- 
tioned, and  then  sets  out  a  chai^  of 
usury  between  the  maker  and  one  A., 
to. whom  it  averred  the  maker  deliver, 
ed  the  note,  and  that  A.  aflerwards  de. 
livered  the  same  to  the  plaintiff,  who 
received  the  same  with  knowledge  of 
the  usury,  "  without  this,  that  the  de- 
fendant did  indorse  the  said  note  in  the 
said  declaration  mentioned,  in  manner 
and  form  as  the  plaintiff  hath  above 
thereof  complained  against  him,  and 
of  this  the  defendant  puts  himself  upon 
the  country,  &;c." — Special  demurrer, 
that  no  certain'  or  material  issue  was 
offered,  or  could  be  taken  upon  the 
plea,  and  that  it  ought  to  have  con* 
eluded  with  a  verification :  HMf  plea 


good  on  the  exceptions  taken.  Sen^ 
ble,  however,  that  the  plea  is  bad  for 
duplicity.  Bowling  v.  Easticood,  iv« 
U.  C.  R.  217. 

6.  A  plea  that  promissory  notes 
were  obtained  by  fraud  and  covin, and 
without  consideration,  is  bad  for  du- 
plicity. Smith  V-  Oates,  iv.  U.  C.  R. 
185. 

7.  To  an  action  on  a  note  the  de- 
fendant pleads  that  he  was  induced  to 
make  the  note  by  tfie/raudf  covin  and 
misrepresenUUkm  of  the  plaintiff.  The 
plaintiff  replies  that  he  did  not  cause 
the  defendant  to  make  the  note  by 
fraud,  covin  and  misrepresentation  in^ 
manner  and  form,  &c.  Hdd,  on  de- 
murrer to  replication  for  duplicity,  re* 
plication  good*  Cox  v.  Cox^  iv.  U.. 
C.  R.  207. 


VII.  Inconsistency. 
See  Pleading,  VI.  4,  supra. 

1.  Where  a  declaration  in  trespass 
contained  two  counts,  the  first  for  cut- 
ting down  trees,  and  the  second  for 
carrying  them  away,  and  the  defen. 
dant  justified  as  to  the  cutting  the 
trees  in  the  said  declaration  mentioned, 
because  the  close  in  which  the  said 
trees  were  growing  was  his  soil  and 
freehold,  whereupon  in  his  own  right 
he  committed  the  said  several  trespas- 
ses in  the  said  close  in  which,  &c., 
and  the  plaintiff  demurred  specially, 
because  the  introduction  was  incon- 
sistent with  the  body  of  the  plea,  being 
in  bar  of  only  part  of  the  trespasses, 
whereas  the  body  was  in  bar  of  all,  the 
plea  was  held  sofficrent.  QstrvMiiv. 
O'Connor,  iii.  O.  S.  571. 

2.  The  justifying  under  a  writ  is- 
sued in  May  1845  a  trespass  chareed 
to  have  been  committed  in  September 
184<d,  though  bad  on  special  derourm' 
from  its  seeming  inconsistency,  it  not 
necessarily  bad  on  general  demurrer. 
Cameron  v.  Lount,  iii.  U.  C.  R.  453. 

3.  A  plea  stating  that  the  defendant 
paid  the  note  on  the  31«(  Jkcemkr 
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1848  before  it  became  due,  when  by  mon  counts  for  board,  &c.,  found  for  the 
the  declaration  it  appeared  that  the  defendant'ts  illegitimate  child,  at  the 


note  fell  due  in  January  1848,  is  bad 
for  inconsistency  on  general  demurrer. 
Bourn  V.  Hawkey  yi.  U.  G.  R.  275. 

4.  In  a  declaration  on  the  case  for 
procuring  w^ithout  reasonable  cause  the 
plaintiff  to  be  indicted  at  the  Court  of 
Oyer  and  Terminer,  averments,  that 
the  defendant  on  the  2nd  of  June^ 
went  before  a  Court  holden  on  the  \sl 
of  June^  and  that  the  plaintiff  vvas 
acquitted  at  Nisi  Prius  on  an  indict- 
ment found  by  the  Court  of  Oyer  and 
Terminer,  were  held  bad.  Ashford 
▼.  Gckeen  et  al.,  vii.  U.  C.  R*  547. 


VIII.  MATKRIALmr. 

See  Arbitration  and  Award,  VIII. 
6. — Executor  etc.,  III.  14. — In- 
surance, 1. — Limitations  (Sta- 
tute of),  IV.  12. — ^Plbading,  I. 
17  ;  VI.  5-— Sheriff,  III.  5. 

Covenant  for  quiet  enjoyment — 
Issue  of  title  being  in  a  third  party.'] 
— 1.  where  in  an  action  on  a  deed  in 
fee  for  breach  of  covenant  for  quiet 
enjoyment  without  the  hinderance  &c. 
of  the  defendant,  (the  grantor),  or  any 
one  claiming  under  her,  the  plaintiff 
declared  that  A.  and  others  who  had 
title  from  her  at  the  time  of  the  exe- 
cution  of  the  covenant  to  the  plaintiff 
to  the  lands  and  woods  conveyed,  ex- 
pelled the  plaintiff  under  such  title, 
and  the  defendant  pleaded  that  A.  and 
the  others  had  not  the  title  to  the  lands 
mnd  woods  under  her  at  the  time  of  the 
conveyance  to  the  plaintiff:  Held,  on 
special  demurrer  to  the  plea,  that  the 
allegation  of  title  in  A.  and  the  others 
at  the  time  of  the  conveyance  was 
immaterial,  and  not  travennble,  and 
that  the  plea  was  bad  in  denying  the 
title  of  A.  and  the  others  to  the  lands 
and  woods  conjunctively,  and  not  dis- 
junctively. Gwynne  v.  Brock,  Hil. 
Teno,  5  Vic, 


defendant's  request,  alleging  a  subse- 
quent promise  of  the  defendant  to  pay, 
^c,  the  defendant  pleads  a  denial  of 
the  request. — ^The  plea  is  bad,  as  rest- 
ing the  defence  on  an  immaterial  point, 
the  promise  should  have  been  denied. 
Flaherty  v.  JWatrs,  i.  U.  C.  R.  221. 

Slander —  Traverse  of  inducement.] 
3.  Where  in  case  for  slander  of  the 
plaintiff  in  his  office  of  treasurer  of  the 
Ottawa  District,  he  stated  as  induce- 
ment that  it  was  his  duty  to  return  to 
the  government  a  correct  account,  on 
oath,  of  all  sums  received  bv  him  from 
collectors  for  assessments,  and  averred 
that  the  defendant  had  alleged  that  he 
had  perjured  himself  with  respect  to 
such  statement,  and  the  defendant 
pleaded  negativing  the  inducement 
only — the  plea  was  held  bad  on  spe- 
cial demurrer,  as  tendering  an  imma- 
terial issue.  Johnston  v.  McDonald, 
i.  U.  C.  R.  384. 

Malicious  arrest — Flea,  that  de^ 
fendant  did  not  make  tJie  affidavit^ 
— 4.  To  a  declaration  "  for  malicious- 
ly causing  the  plaintiff  to  be  arrested," 
the  defendant  pleaded  that  he  did  not 
make  the  affidavit  stated  in  the  decla- 
ration ;  to  this  the  plaintiff  demurred, 
assigning  for  special  cause  that  the 
plea  amounted  to  the  general  issue, 
and  while  professing  to  answer  the 
whole  cause  of  action,  it  answered  only 
part,  and  as  tendering  an  immaterial 
issue.    Jjong  v.  Jjee,  iv.  U.C.R.  377. 

Trover — Colorable  and  immaterial 
matter,! — 5.  To  an  action  of  trover 
for  3000  feet  of  oak  timber,  and  200 
bushels  of  wheat,  the  defendant  pleads 
that  he  was  seized  in  fee  of  a  certain 
close,  and  being  so  seized  he  cut  the 
said  wheat  and  timber  thereon  growing, 
and  aflerwaids,  &c.,  delivered  the 
same  to  one  A.,  to  be  kept,  who  de- 
livered them  to  the  plaintiff,  wherefore 


Commonassumptit'*^Demal  of  re-  the  defendant  took  them  out  of  his  pos- 
quesiJ] — 2.  To  an  action  on  the  com-  semony  &;c. ;  the  plaintiff  replies  that 
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tlie  property  wiit*  ike  pitintiff'i  pK>- 
per^>  without  this,  &c. — Demurrer  to 
replication,  that  it  traversed  colorable 
immaterial  matter; also, general  demur- 
rer to  the  plea,  that  it  does  not  shew 
the  property  belonged  to  the  defen- 
dant: Heldy  rephcation  bad:  Held 
al90y  plea  good  on  general  demurrer. 
Millard  v.  KirJ^pa^rick,  iv.  U.  C.  K. 
248. 

Qiuxre:  If  the  plea  would  be  good 
OD  special  demurrer  t    lb. 

Landlord  against  tenant — Nun- 
guamindelntatus,'} — 6.  SemUe:  That 
a  plea  of  nunquam  indebitatus  to  an 
action  by  a  landlord  against  his  tenant, 
for  not  giving  him  notice  that  he  had 
been  served  with  a  declaration  in  eject- 
ment, is  a  material  issue,  upon  which 
judgment  may  be  entered  for  the  de- 
fendant if  the  verdict  be  so  found. 
Lount  V.  Smith,  v.  U.  C.  K.  302. 

Immaterial  ismes — Costs  of  the 
cause.] — ^7.  ^<?/£?,tbattheissue8  tender, 
ed  by  the  4th  plea  in  this  cause,  that  no 
deed  of  assignment  of  the  said  sup- 
posed indenture  of  lease  was  ever 
granted  and  set  over  by  the  plaintiff  to 
the  defendant  and  others,  &c.,is  an  im- 
material issue,  and  though  found  for  the 
defendant,  does  not  deprive  the  plain- 
tiff of  the  benefit  of  his  verdict  on  the 
other  pleas,  and  of  full  costs  in  the 
cause.  Perry  v.  Rtchmond.  vi.  U. 
C.  R.  285. 

[TraverBet  too  large  or  too  narrow—nee 
BfLLs  or  Exchange  etc.,  V.  17.— Plbad- 
»0,  U.  21, 22, 23, 24, 25, 27,  99, 41.] 


IZ.  Admissions. 

See  Assumpsit,  II.  Q.^-Maucious 
Arrest,  12.— Trespass,  II.  7. 

Trespeusg.c.f. -^Admission  of  title 
in  a  stranger,  hy  replication  to  a  plea 
of  license— How  far  tobe  made  use  of 
iy  defendant.']  —  Where  in  trespass 
quare  dausum  fregit,  the  defeadant 
pleaded  in  one  plea  tide  in  a  stranger, 
and  license  from  that  stranger  to  enter 
tbe  dose,  and  in  the  otfaerjdeas  plead- 


ed title  specially  in  the  stranger,  giviag 
color  to  the  plaintiff,  and  the  plsiotiff 
denied  the  license  and  took  issue  on  the 
other  pleas :  Held,  that  the  admisakm 
by  the  plaintiff  ofthe  title  in  the  strang- 
er by  the  replication  to  the  plea  of  li- 
cense, did  not  extend  beyond  that  line 
of  pleading,  and  that  the  admission 
could  not  be  made  use  of  by  the  defen- 
dant in  support  of  his  other  pleas  of 
tide  in  the  same  party.  WiUanson  v. 
Walker,n.V.C.R.lie2. 


X.  Joun)ER  OP  Counts. 

See  Demurrers,  13,  15. 

Counts  in  assumpsit  and  debti 
1 .  Counts  in  assumpsit  cannot  be  join- 
ed with  counts  in  debt,  and  such  mis- 
joinder is  not  cured  by  verdict  Bedx 
V.  Secordetal.,  Tay.  U.  C.  R.  565. 

Cowtts  in  assumpsit  and  ton.] — ^2. 
In  an  action  against  a  constable  far  an 
escape  on  mesne  proeess,  a  count  in 
tort  and  a  count  in  assumpsit  cannot  be 
joined.  Ross  et  al.  v.  Webster,  v.  U. 
C.  R.  570. 

3.  Held,  that  the  first  special  count 
in  this  deciaration  was  in  assumpsit, 
and  the  second  in  tort,  and  that  there 
was  therefore  a  misjoinder  in  counti. 
Qum  v.  TJie  School  Trustees^  vii.  U. 
C.  B.  130. 

Counts  in  assumpsit  and  trover. y^ 
4.  See  **  Demurrage,"  2. 

PartnerMp.] — 5.  One  count  in  a 
declaration  for  nander  states  a  cause  of 
action  accruing  to  the  plaintiffs  as  part- 
ners, by  reason  of  its  being  an  injoiy 
to  them  in  their  joint  bmness ;  other 
counts  in  the  same  declaration  charge 
the  defendant  with  imputing  forgery  to 
the  pkintiffs'as  partners,  &c. :  ^  im- 
putation of  forgery  not  being  a  partner- 
ship  imputation,  die  dedaration  is  bad 
for  misjoinder  of  counts.  Words  al- 
leged to  have  been  spoken,  cannot  be 
amplified  in  their  meaning  hy  imwsjv 
ranted  ianueadoas^  JfonEqr  etoLw^ 
Niduds,uV.C.]La35. 
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XI.  PlSAOUIG  GBNZBAIXT. 

See  AuEmmEifTy  11,  pasnm. 

• 

Reference  from  one  plea  to  anoth- 
er.1 — 1.  A  defendant  may  in  one  plea 
refer  to  allegations  in  another,  in  the 
same  manner  as  in  separate  counts  of 
a  declaration.  Beaton  v.  McKenztej 
Trin.  Term,  1  &  2  Vic. 

Form  of  plea  answering  part  of  a 
dedaratum,} — 2.  Where  a  defendant 
having  stated  his  defence  to  part  of  a 
declamtion,  then  pleads  as  to  another 
part,  <<  and  as  to  the  said,  &c.,  that," 
without  using  the  words  **  he  says :" 
Heldf  plea  good  on  demurrer.  Broum 
etal.  V.  .Ross,  iii.  U.  C.  R.  158. 

Introductory  part  of  plea  must  be 
limited.'] — 3.  A  plea  must  be  taken 
to  be  pleaded  to  the  whole  declaration, 
unless  it  be  confined  in  the  introducto- 
ry part  of  it  to  one  or  more  counts. 
Poulton  V.  Dulmage,  vi.  U.  C.  E. 
227. 

[See  instances  referred  to  at  the  end  of  div. 
Vm.  of  this  title.] 


Xn.  Pleading  in  particular  Cases. 

1.  Jbatemewt^See  Abatemknt. 

^  Aocord  and  iotUfactum — See  Ac> 
coBO  AND  Satisfaction. 

3.  jidoUniMtnaion  bondr—See  Admin- 
iSTSATioN  Bond. 

4.  jSdmmiiihraton  —  See   Ezecdtor 
STC,  II.;  Id.  passim. 

5.  jigreemenU^^Ses  Anxnmvtf  IL 
passim. 

6.  JirbUraUon  honde^See  Aubitra- 
TioN  AND  Awaed,  VI(2),  passim. 

7.  Asattto    See  Assault  and  Bat- 
TKRT,  paaam. 

8.  JtuumpeU  —  See  Assttkpsit,  IT., 
case  1  to  7  mc— Non  Assumpsit. 

9.  Momk»^See  Attoenet,  11(2), 
4, 5 ;  III.  9, 10. 

10.  dfiiefions— &s  AuctiovaxdAvc- 

TIONXERi  7. 

11.  Jhparde — See  Aebitbation  and 
AwABD,  VI(2),  passim. 

12.  BaOSee  Bail,  4, 5, 8, 10, 11, 15, 
17. 

18»  BaOmm^See  Bailhsnt. 

14.  BgwfcrMrts.  8eM  Banxevvt  iTe.. 
18. 


15.  BOHard  tabUt^See  Billiabd  Ta* 

BLES,  4. 

16.  BUU  of  exchanige — See  Bills  of 
Exchange  etc.,  IV.  passim;  Y. 

17.  Bonds^See  Bond,  II. — Indemni- 
ty Bond,  5,  et  seq. 

18.  Bondt  to  the  limite — See  Limits,  II. 
6,  et  seq. 

19.  Carriera — See  Carrier,  18, 19. 

20.  Case^Su  Case,  1,4,6,  7,8. 

21.  CompoeUion^~See  Composition. 

22.  CoTutablee-^See  Constable,  1. 

23.  Oo77)oraliofi«—iSee  Corporation,  2. 

24.  CovenanU^See  Covenant,  U(2)i 
passim. 

25.  Be  inpiria-^See  De  Injuria. 

26.  JDoteer-^See  Dower,  IL  3, 8, 10. 
27^  Eleetume—See  Elections. 

28.  Eacapet—See  Escape. 

29.  Executore—SH  Executor  etc., 
II.;  III.  passim. 

80.  Falae  impritonment -^  See  False 
Imprisonment. 

31 .  False  returtte^See  False  Return, 
2,3,4,5,6,11,13,14. 

32.  Ibreign  judgmente^See  Foreign 
Judgment,  1, 10, 13, 14. 

33.  Gaming — See  Gaming,  6. 

34.  Qaol  Umiie^See  Limits,  II.  6,  et 
seq. 

35.  Ga*  companiea — See  Gas  Compa- 
nies, 4. 

36.  Ooodt  eoU^See  Goods  Sold,  6. 

37.  Gwtranteee — See  Guarantee. 

38.  Hire  ofgoode^See  Bailment. 

39.  Huabandandw^B^—See  Arrest  or 

JlTOOMfiNT,  6, 13. 

40.  IndemnUff  bonda^See  Indemnity 
Bond,  5,  et  seq. 

41 .  huuraMe^See  Insurance,  1 , 2, 5. 

42.  XeoiBf—iSee  Covenant,  II.  passim. 

43.  lAhel^See  Libel  and  Slander, 
II. 

44.  JJamUatione  — -  See  Limitations 
(Statute  of),  IV, 

45.  JAmUe-^S^a  Limits,  II.  6,  et  seq. 

46.  Lotteriea—Su  Gaming,  6. 

47.  Maintenance  (Statute  of)  —  See 
Maintenance  (Statute  of},  18, 
etseq. 

48.  MaUdouB  arreet-^See  Malicious 
Arrest,  6,  et  seq. 

49.  Maateraandaervanta^See  Master 
AND  Servant,  1,6. 

60.  Meane  prq/Ui-^See  Mesne  Pro- 
nxs. 
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51 .  Money  eount$^See  Money  Paidi  5. 

52.  NuUances — See  NuitAKCEy4. 

53.  PatenU — See  Patent. 

54.  Payment-^See  Payment,  5,  6, 7. 

55.  Polidet  of  InmrafuX'^See  Inau- 
KANCX,  1,2,  5. 

56.  Promiisory  notes  —  See  Bills  of 
Exchange  etc.,  IV  passim ;  V. 

57.  Rent — See  cases  referrfid  to  under 
Rent. 

58.  Replevin — Su  Replevin  etc.,  6. 

59.  Set-off-^See  Set-opf,  6, 17. 

60.  Sheriffs—See  Sheriff,  III.;  IV.;  V 

61.  Slander  ^^  See  Libel  and  Slan- 
der, II. 

62.  Statutes  —  See  Statutes  (Con- 
struction of),  4,  5,  6. 

63.  Tender^^See  Tender,  4, 5. 

64.  Trespass— See  Sheriff,  IIL  pas- 
sim.—-Trespass,  II.  passim. 

65.  Trover — See  De  Injuria,  7,  8.— 
Pleadino,  VUI.  5.— Trover,  II. 
1,2,3. 

66.  Use  and  occupation — See  Arrest 
OF  Judgment,  1. — Pleading,  II. 
2.— Use  and  Occupation,  1. 

67.  Ways^See  Wat. 


PLEADING  ISSUABLY. 

See  Assessment  of  Damages,  15, 
Interlocutory  Judgment,  3. 


PLENE  ADMINISTRAVIT. 

See  Executor  etc.,  III.  2. — New 
Trial,  X.  17,  18. 


POLICY  OF  INSURANCE. 

See  Evidence,  1. 4. — Insurance, 
passim. 


POET  BURWELL  HARBOR 
COMPANY. 

Harbor  dues.'] — ^Where  in  trespass 
against  a  harbor  company  for  seizing 
lumber  for  toll,  under  2  Wro.  IV.  cb. 
15,  the  question  was  whether  the  har- 
bor was  in  a  fit  state  to  shelter  vessels, 
until  which  time  toll  could  not  be  ex* 


acted  according  to  the  act,  and  the 
judge  directed  the  jury  that  if  the  har- 
bor were  fit  to  shelter  empty  vessels 
toll  could  be  demanded,  and  they  found 
a  verdict  for  the  defendants:  ffeidj 
no  misdirection.  JetiJcins  v.  Port  Bur- 
well  Harbor  Company ^  Trin.  Term, 
3  &  4  Vic. 


PORT  CREDIT  HARBOR  COM- 

PANY. 

Tdh^ — ^Under  the  statute  4  Wm. 
IV.  ch.  32,  parties  receiving  benefit 
from  the  Port  Credit  Harbor,  in  its  un* 
finished  state,  must  pay  the  tolls  pre- 
scribed. Fort  Credit  Harbor  Coffi- 
pany  v.  Jones  et  al.^  v.  U.  C.  R.  144. 


PORT  HOPE  HARBOR  COM- 
PANY. 

See  Corporation,  6. 


POSSESSION. 

See  Crown  Grant,  17.  —  Eject- 
ment, IV(1),  7 ;  VIIL  1.— Exiy 
cuTioN,  14. — Guardian. —  Lam)- 
LORD  AND  Tenant,  II.  3, — Leave 
AND  License,  2.  —  Limitations 
(Statute  of),  II.  passim. — Main- 
tenance (Statute  of),  passim.— 
Trespass,  I.  passim ;  IL  27,  29, 
30, 31.— Trover,  I.  8. 


POSTEA. 
See  Amendment,  IIL  10. 


POST  OFFICE. 

See  Bills  of  Exchange  etc..  III. 
2 ;  VIIL  2. 

Postage— Letter  carried  by  inland 
navigation,'] — 1.  Postage  on  a  letter 
carried  by  inland  navigation  from  on« 
post  town  to  another  must  be  chained 
according  to  the  distance  the  letter  is 
actually  carried,  and  not  according  to 


FOONDAQB  Alf  D  SH£RIFF^S  FCC8. 

the  distance  by  the  post  road  between 
the  two  placed.  Dickson  v.  Crooksy 
Pra.  Rep.  125. 

Action  against  post  master  for  ne- 
glect of  duty — Declaration.'] — 2,  An 
action  will  lie  against  a  post  master  for 
not  (^ending  a  letter,  but  the  plaintiff  in 
his  declaration  raust  aver  that  the  let- 
ter was  his.  Cant'jphell  v.  McPher- 
sorif  Mich.  Term,  3  Vic. 
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POUND  AND  POUND  KEEPER. 

See  Master  and  Servant,  3. — 
Trespass,  II.  16,  17. 


POUNDAGE  AND  SHERIFF'S 
FEES. 

See  Attorney,  11(2),  1,  3.-t-Coro- 
NER.  —  Mandamus,  20. —  Quar- 
ter Sessions,  2. 

ExeciUion  placed  in  sheriff^ s  hands 
"Comprofnme  before  sale,] — 1 .  Quare: 
Ifa  sheriff  is  entitled  to  poundage  on  a 
fi.  fa.  against  lands  where  he  adver- 
tizes the  lands,  but  before  sale  the  par- 
ties compromise?  Gates  et  al.  v. 
Crooks,  iii.  O.  S.  286. 
[See  two  following  cases.] 

2.  A  sheriff  is  not  entitled  to  pound- 
age on  a  fi.  fa.  against  lands,  where, 
after  the  delivery  of  the  writ  to  him, 
no  money  having  been  made  upon  it, 
the  plaintiff  and  defendant  compro. 
mise,  Leeming  et  al,  v.  HagermaHf 
Hil.  Term,  6  Wm.  IV. 

3.  If,  after  a  seizure  in  execution  by 
a  sheriff,  the  parties  settle,  the  plain- 
tiff may  apply  to  the  court  to  fix  the 
amount  of  sheriff's  fees  on  the  execu- 
tion, but  he  will  not  be  allowed  the 
cost:»  of  the  rule,  even  though  no  cause 
be  shewn  against  it.  Home  Sheriff, 
In  re,  P.  C.  Macaulay,  J.,  i.  U.  C.  R. 
412. 

Levy  on  estreated  recognizance — 
Pf^tfiscAo^e.]— 4.  Whercyonalevyon 


an  estreated  recognizance,  the  Crown 
discharges  the  estreat  on  payment  of 
the  sheriff's  fees,  the  sheriff  is  entitled 
to  poundage.  Regina  v.  Vinning  et 
al.,  Hil.  term,  3  Vic. 

Wfien  sfLeriff  entitled  to  poundage 
under  ca,  «a.]-— 5.  When  the  sheriff 
has  the  party  in  custody  on  a  capias 
ad  satisfaciendum :  Held^  that  he  has 
so  far  made  the  money,  (the  body  be- 
ing  satisfaction),  as  to  give  him  bis 
claim  to  poundage  under  our  rule  of 
Hilary  Term,  10  Vic.  Corhett  v.  Mc^ 
Kenzie,  vi.  U.  C.  R.  605. 

Mileage,] — 6.  A  sheriff  is  entitled 
to  mileage  only  on  going  to  make  a 
levy,  not  on  going  to  sell  also.  J?«r- 
well  V.  TonUinson,  Hil.  Term,  2 
Vic. 

7  Wm,  IV.  ch.  3.]— 7.  Where  a 
sheriff,  before  7  Wm.  IV.  ch.  3,  sec. 
32,  levied  on  a  defendant's  goods  he 
was  entitled  to  poundage,  although 
there  was  no  sale  aflerwards,  that  act 
not  ha  vi  ng  a  retrospective  effect.  Com- 
mercial  Bank  v.  Vanjvfrman^  Trin. 
Term,  3  &  4  Vic,  P.  C.,Macaulay,  J. 


POWER  OF  ATTORNEY. 

See  Arbftration  and  Award,  VIII. 
9. — Attachment,  II.  3,  4,  5. — 
Deed^  I.  2. — Foreign  Law,  3, — 
PRINCIPAL  AND  Agent,  6. 

General  power  to  dgn  billsy  J^ — 
Power  to  tfidorse,] — A  general  power 
to  an  agent  to  sign  bills,  notes,  and  to 
superintend,  manage  and  direct  all  the 
affairs  of  the  principal,  gives  him  a 
power  to  indorse  notes.  Auldjo  v. 
McDougally  iii.  0.  S.  199. 


POWERS. 

See  Distress,  I.  12. — Estatk^I,?. 

Will,  7. 
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PRACTICE. 
See  Abatement,  6,  9.— Affidavit. 
Ambotment.-  Appeal.-  Appear- 
ANCE. — Arbitration  etc.,  ILpaa- 
8im;  VI(1), passim;  VIII. passim. 
Arrest,  I.J  IV,  10.— Arrest  op 
Judgment.-Assessment  of  Dam- 
ages.— Attachment,  II. —  Bail, 
I;  III.-CasseturBilla.— Costs  ' 
Demurrers. — Ejectment. — Evi- 
dence, VIII — Execution,  passim. 
Information.  —  Interlocutory 

JUDGMENT.-JUDGMENT  AS  IN  CaSE 

OF  Nonsuit.— Jury.— New  Trial, 
XI.— Nolle  Prosequl— Nonsuit. 
Notice  of  Action.  —  Notice  of 
Assessment^— Notice  of  Trial. 
Over.— Payment  into  Court.— 
Record  (NisiPrius).— Remanet. 
Satisfaction.  —  Security    for 
Costs.— Sheriff,  II.— Similiter. 
Proceedings.  — Term's  Notice. 
Testatum  Act.— Venue.-Writs 
of  Trul  and  Inquiry. 


I.  Pleadings. 

II.  Rules,  Orders,  Affidavits, 
AND  Motions. 

III.  Miscellaneous  Points. 

I.  Pleadings. 

See  Amendment,  II.  passim.— Bills 

ofExchange  etc.,  V.  36 ^Eject. 

MENT,  III. — Irregularity,  2.  6 
New  Assignment,  1— Nullity! 
NuL  TiEL  Record,  1.— Particu- 
lars OF  Demand,  3  —Puis  Dar- 
rein Continuance.  —  Replevin 

etc.,  3. — SlMILFTER,  2. 

Demand  of  plea — Service.l^l,  A 
demand  of  plea  cannot  be  served  before 
declaration  filed,  however  short  the 
time  may  be.    Read  v.  Johnsofiy  Tav 
U.  C.  R.  674.  '     ^' 

Time  to  plead— Renetcal. 1—2. 
Time  may  be  granted  to  plead  partner- 
ship  m  abatement,  but  it  will  not  be 
renewed  on  the  ground  that  it  had  been 
omitted  to  be  filed  in  consequence  of 


overtures  of accommodatioiu    Gmj. 
Holme,  Tay.  U.  C.  R.  541. 

F^*rther  time,  how  obtainedXA. 
After  service  of  demand  of  replicikiQ, 
rejoinder,  &c.,  a  party  dcSrouTof 
having  further  time  must  obtain  i  tm 
of  court  or  a  judge's  oitler  for  that  pw- 

[See  case  34,  infi».j 

Pleas  not  intituled  in  the  aaat, 
^  Signed  by  attorney.-}-^,  y,-\^ 
pleas  were  not  intituled  ia  the  caw 
r„°/  "!!i^  >?  ^^  attorney,  but  wm 

u  I  '^«T™fy'8 namcand  werciwo- 
ariy  filed  and  served,  and  the  pbio'iif 
treated  them  as  a  nullity  and  ^pd 
interlwutory  judgment— the  Court  M 
the  judgment  aside.  AveriU  et  al  v 
Cameron,  iii.  0.  S.  176. 

Pecldration-AUornei/'stuime.}- 
o.  It  IS  not  necessary  that  an  sttw- 
ney  a  name  should  he  subscribed  to  t 
declaration,  if  it  be  stated  in  the  coo- 
mencement.  Crooks  v.  Damt  et  oL 
Easter  Term,  6  Wm.  IV. 

Filing  dedaration  in  a  ^stnet 
ether  than  the  one  from  tekich  urit 
M«f«rf.]--6.  A  plaintiff  cani,«*,  after 
taking  out  b.»  ca.  re.  in  one  district. 
We  his  declaration  in  another.  27i«oD 
V.  Cole,  Tay.  U.  C.  R.  285.       ^ 

.  Pleas  JUed  but  not  saved.}— 7.  h 
18  suAcient  if  pleas  be  filed  in  the  »». 
per  office  to  prevent  the  plaintiff  Am. 
ing  judgment,  though  they  have  not 
been  served.  Maekinnon  y.  Mms- 
ton,  III.  0.  S.  169. 

8.  It  is  not  necessary  that  apedal 
peas  should  be  served ;  if  thSrbe 
filed  It  w  sufficient.  Kingv.Xhmn. 
Easter  Term,  2  Vic  ^^ 

P^^dedmre  against  aprisoner.l 
—9.  Where  a  defendant  was  commit- 
tot  to  pnwn  on  a  bailable  writ  and 
aftewvards,  and  before  the  return  day 
of  the  wrnt,  was  released  on  bafl.  and 
««Ae  ««un,  d.y  of  the  writ  .Mared 
special  bad,  he  is  not.  entitiad  to  ba 
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served  with  a  declaration  before  the 

€nd  of  the  term  then  next  after  such 

arreiit.     Gicnn  v.  Box,  iii.  U.  C.  R. 

182. 

[Proper  time  for  pleading  after  particulars 
delivered,  or  afYer  a  new  assignment — See 
respectively  Particttlars  of  DemanDi  3. — 
New  AasioNauKT,  1.] 

Time  to  reply,'] — 10.  A  plaintiff 
has  eight  days  to  reply  after  a  demand 
of  replication.  TUbhison  v.  McGraJth^ 
Hil.  Term,  2  Vic. 

[Qi£4ere;  Has  he  eight  days  to  reply  to 
amended  pleas  f  Plaifter  v.  Cameron,  iii.  U. 
C.  R.  129.] 

Amended  declaration — Service.'] — 
11.  Where  after  a  rule  to  consolidate 
the  plaintiJBr  had  leave  to  amend  his 
declaration  by  increasing  his  damages: 
Heldf  that  it  was  not  necessary  to 
jserve  the  amended  declaratiun,  nor  a 
new  demand  of  plea.  Ketchum  et  al, 
V.  HamUtonj  Easter  Term^  2  Vic. 

[See  further,  case  j24,  infra.] 

Time  to  demur.] — 12.  Wheire  the 
last  pleading  concludes  to  the  country^ 
if  the  opposite  party  demur,  he  must 
file  his  demurrer  within  the  time  al- 
lowed for  Replying  after  a  demand. 
Regina  x.  Gotddf  Trin.  Term,  2  &  3 
Vic. 

DedarcUion  by-the-bi/e  —  Jntitu- 
ling.] — 13.  A  plaintitf  carinot  declare 
by-the-bye  in  this  country,  nor  cau  a 
declaration  be  intitule* I  regularly  of  a 
day  subsequent  to  the  return  day  of 
the  writ,  and  in  vacation.  Ross  et  al. 
V.  Hiwny  Easter  Term,  3  Vic. 

l^emnarer  by  defendant  to  parti- 
cular pleadings — VLaiviiff  entitled  to 
recover^  independent  of  those  plead- 
ings.]— 14.  Where  the  defendant  de- 
murred to  a  replication  to  a  plea  to  one 
of  several  counts  in  a  declaration,  and 
the  plaintiff  having  recovered  on  the 
other  counts,  confessed  his  replication 
ba(i  and  entered  judgment  as  to  that 
count  for  the  defendant — the  "Court 
held  that  such  proceeding  was  irregu- 
lar, the  proper  course  being  to  take 

2  z 


no  judgment  on  the  pleadings  demur- 
red to,  the  plaintiff*  being  entitled  to 
recover  independently  of  these  pleadr 
logs.  Rochleau  v.  Bidwell,  ii.  0.  S. 
319. 

[See  cases  18, 28,  31,  infra.] 

Amended  declaration  —  Tijne  to 
plead  de  novo.] — ^15.  Where  a  decla- 
ration is  amended  of  a  term  subsequent 
to  its  intituling  and  delivery,  the  defen- 
dant is  allowed  four  days  to  ])lead  de 
novo,  and  the  time  is  reckoned  exclu- 
sive of  the  first  and  inclusive  of  the 
last  day.  Fuller  v.  Ilcdl^  Hil.  Term^ 
5  Vic. 

Tlea —  Title  of  term  omitted^ — 16. 
It  is  not  a  ground  for  setting  aside  a 
plea  for  irregularity,  that  it  is  intituled 
only  of  the  day  it  was  filed,  and  not  of 
any  term.  Le f twine  v.  Raymotid  et 
cd.,  Hil.  Term,  5  Vic,  P.  C.  McLean, 
J. 

[See  case  20,  infra.]  ^ 

Several  pleas — SeveraXcoimts.] — 
17.  Under  the  rule  prohimting  tlieuse 
of  sevv^ral  pleas  &c.,  founded  on  one 
nnd  the  sam*^  principal  matter,  a  judge 
has  power  to  strike  out  ar^^uch  pleas. 
The  rule  which  declarJH|Ptl||M^eral 
counts  varying  merely  in  tue  statement 
of  the  sani<*  sulijej't  matter  of  com- 
plaint shall  not  b^  allowed,  has  refer- 
ence merely  to  the  taxation  of  costs, 
and  does  not  IbrbiJ  the  use  of  them. 
Johnson  v.  Hunter ^  i   U.  C.  R.  280. 

Declaration  in  assumpsit^ Sonic 
ireaches  good,  others  bofl.] — 18.  If 
there  be  a  demurrer  ton  declaration  in 
as^iunip^lt  in  vvhich  there  are  several 
breaches  assigned,  and  t^ome  of  the 
hn^aches  are  wMI  nspTn^d,  and  the 
others  badly,  the  defendant  will  not  be 
entitled  to  judgment  on  the  whole  de- 
claration, but  each  party  will  obtain 
judi^rrKTit  on  the  bivacho*?  which  are 
decided  in  his  favor.  O^Neillet-al. 
V.  Leighty  ii.  U.  C.  R.  2(H. 

Pica  J  a  waiver  of  defect  in  decla- 
ration,]— 10.  Where  the  defendant 
pleads  over  and  takes  no  exception  to 
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the  declaration,  the  Court  cannot  take 
judicial  notice  of  the  want  of  legal 
authority  in  the  plaintiffs  to  sue  in  their 
corporate  capacity.  Bank  cf  Briti^ 
North  America  v.  Sheritxod,  vi.  U. 
C.  R.  213. 

Declaration — General  and  special 
intituling,'] — 20.  Where  a  declara- 
tion in  assumpsit  was  intituled  "  Mich. 
Terra,  to  wit,  22nd  September  1840," 
and  the  promises  were  laid  on  that  day, 
and  the  defendant  demurred  specially 
because  the  plaintiff  had  declared  in 
Michaelmas  Term  for  a  cause  of  action 
which  did  not  accrue  until  the  22nd 
of  September,  the  demurrer  was  over- 
ruled, the  memorandum  being  consi- 
dered as  a  special  intituling,  and  the 
declaration  therefore  appearing  of  the 
day  it  was  filed.  The  proper  course 
for  the  defendant  to  have  pursued 
would  have  been  to  have  moved  to 
set  aside  the  special  intituling.  Bris- 
towe  V.  F4Utensan,  Hil.  Term,  4  Vic. 

Dedaration  filed  before  certain  new 
rules  came  into  force,  but  served  af- 
ter,']— 21.  A  declaration  filed  inHila- 
?'  Term  1[|^2,  but  served  afler  Trinity 
erm,  when  certain  new  rules  came 
into  force,  must  be  pleaded  according 
to  those  new  rules.  Clark  v,  WhitCj 
Mich.  Term,  7  Vic,  P.  C.  Jones,  J. 
[See  case  30,  infra.] 

Dedaration  cardesdy  drawn  up — 
AmendmenU'\ — 22.  If  a  declaration 
be  drawn  up  in  a  slovenly  and  careless 
style,  the  Court,  although  expressing 
an  opinion  in  favor  of  the  plaintifi*  on 
demurrer,  will  frequently  direct  him  to 
amend  without  costs.  Murphy  v. 
Bumham^  ii.  U.  C.  R.  261. 

Service  of  dedaaration  on  defendant 
after  appearance  by  attorney,'] — ^23. 
Where  an  appearance  was  actually 
entered  by  the  defendant's  attorney, 
although  it  seemed  to  have  been  mislaid 
by  the  deputy  clerk  of  the  Crown,  and 
the  plaintifi*  served  his  declaration  on 
the  defendant  and  not  on  his  attorney, 


and  then  signed  judgment  for  want  of 
a  plea,  the  Court  set  aside  the  pro- 
ceedings with  costs.  Ryan  et  al.  v. 
Leonard,  iii.  O.  S.  307. 

[Appearance  in  person — pleading  by  at- 
torney— See  Irregularitt,  6.] 

Dedaration — Misnomer — Amend' 
ment  after  service.] — 24.  Semble: 
Where  a  declaration  is  amended  in  the 
name  of  the  plaintiff  it  is  sufficient  to 
amend  the  declaration  filed,  without 
filing  an  amended  copy  of  the  decla- 
ration. Hart  et  al»  v.  Boyle,  Mich. 
Term',  5  Vic. 

Pleas  amounting  to  general  issue 
when  general  issue  also  pleaded.] — 
25.  The  Court  refused  to  strike  out 
several  pleas  on  the  ground  that  they 
amounted  to  the  general  issue,  which 
was  also  pleaded,  and  semble,  the 
plaintiffshould  have  demurred. — (Ma- 
caulay,  J.  dissentiente.)  JVuax  et  al, 
V.  Christy,  Dra.  Rep.  224. 

Assumpsit — Chnission  of  party  to 
whom  promise  •  made,] — 26.  In  as- 
sumpsit the  omission  in  the  declaration 
of  the  statement  to  whom  the  promi- 
ses were  made,  can  be  objected  to  only 
on  special  demurrer.  Miller  v.  Mun- 
ro,  Easter  Term,  2  Vic. 

Omission  of  a  necessary  averment 
— Haw  taken  advantage  of] — ^27.  In 
debt  on  motion  to  arrest  judgment  on 
the  ground  that  <'  it  was  not  alleged 
that  the  goods  &c.  were  found  by  the 
plaintifi*:"  Semble,  that  this  objection 
would  have  been  good  on  special  de- 
murrer. Kendrick  v.  Maacwdl,  vii. 
U.  C.  R.  94. 

Several  breaches  on  bond,  one  good.] 
— 28.  If  in  debt  on  bond  several  brea- 
ches be  assigned,  the  plaintiff*  is  entitled 
to  judgment  on  general  demurrer,  if  one 
of  them  be  good.  Fowke  v.  Lyster, 
Easter  Term,  3  Vic. 

'*  Plaintiff  ^^  instead  of  ^def&^ 
dafUJ*'*] — 29.  It  is  no  ground  of  de- 
murrer to  write^  by  mistakeiio  the 
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pleadings,  <<  plaintiff"  instead  of  ^  de- 
fendant," where  there  can  be  no  doubt 
as  to  what  was  meant.  Hayward  v. 
Harper,  iv.  U.  C.  R  489. 

Dedcuralum  not  conforming  to  cer. 
tain  new  rules,  but  otherwise  good,'] — 
30.  It  is  no  ground  of  demurrer,  that  a 
declaration  upon  a  bill  or  note  does  not 
*  conform  to  certain  new  rules,  if  it  be 
otherwise  good  in  itself.  Ach^son  v. 
McKensie,  iv.  U.  C.  R  230. 

One  replication  to  tivo  pleas — De- 
murrer— Judgm,ent  on  part  of  repli- 
cation for  plaintiff.'^ — 31.  Where  a 
plaintiff  replies  de  injuria  to  two  pleas 
in  one  replication,  which  is  demurred 
to,  judgment  may  be  given  for  the 
plaintiff  on  demurrer  as  regards  part 
of  his  replication,  and  for  the  defen- 
dant on  another  part.  McCuniffe  v. 
Allan  et  al.,  v.  U.  C.  R.  571. 

Setting  aside  plea  of  set  off.] — 32. 
The  Court  refused  in  this  case,  upon 
the  facts  therein  stated,  to  set  aside 
summarily  a  plea  o(  set  off.  WaU  v. 
J9tt««^,vii.U.C.  R.  307. 

Setting  asidepleas far  fraud,] — 33, 
The  Court  will  not  interfere  summarily 
to  set  aside  a  plea  on  the  ground  of 
fraud,  except  in  manifestiy  clear  cases. 
Waltenberger  v.  McLean  et  al,,  iv. 
U.  C.  R.  350,  and  Smith  v.  Dissitt, 
V.  U.  C.  R.  206. 

Ftarther  tim£  to  declare.] — 34.    A 

j)laintiff  may  take  out  a  rule  for  a 

month's  further  time  to  declare.  Steb- 

bins  v.  G*Grady,  Mich.  Term,    2 

\ric. 

Allomng  defendayU  to  plead  after 
the  entry  of  final  judg7nent,]^b. 
The  Court  will  not  set  aside  proceed- 
ings three  months  after  the  entry  of 
final  judgment,  to  let  the  defendant  in 
to  plead  on  affidavits  of  merits,  where 
no  satisfactory  reason  is  shewn  for  the 
delay  in  the  application.  BUlings 
V.  Rapelje  et  al.,  Easter  Term,  3 
Vic. 


II.  Rules,  Orders,  AFFmAvrrsANB 

M0TI0J7S. 

See  Amendment,  n.  35. — Arbitra- 
tion AND  Award,  II.  passim ;  V. 
2, 4,  13,  14. — Arrest  of  Judg- 
ment, 12. —  Attachment,  II. — 
Attorney,II^),  7. — Commission 
TO  examine  Witnesses,  4,  9. — 
Costs,  1(3), passim;  II.  1 ;  IV(1), 
7,8,9,  11;  VIII.  12.— Indorse- 
ment, I.  9.  —  Interlocutory 
Judgment,  9. — Irregularity,  4, 
12,  16, 17,  20,  21,  22.— Judge  (in 
Chamers),  5. — Judgment  as  in 
CASE  OF  Nonsuit,  III. — New  Tri- 
al, IX.  passim;  XL  —  Nonsuit, 
passim. — Notice  of  Trial,  8,  14. 
Particulars  of  Demand,  1,  10. 
Record  (Nisi  Prius),  3. — Secu- 
rity for  Costs,  2,  3,  4. — Stay 
OF  Proceedings,  1, 2. 

Service  of  original  summons  by 
mistake — Order,] — 1.  An  order  may 
be  made  on  a  verified  copy  of  a  judge's 
summons,  where  the  original  is  served 
by  mistake.  Tift  et  al.  v.  Wallace 
et  al,,  Mich.  Term,  2  Vic. 

Summons  granted  in  vacation,  re- 
tumable  in  term — Order,] — 2.  A 
summons  granted  in  vacation  returna- 
ble on  a  day  which  falls  within  the 
term,  will  be  made  absolute  by  the 
judge  who  granted  it.  Masson  et  al 
V.  McQueen,  Trin.  Term,  2  &  3  Vic. 

When  rules  nisi  become  absolute.] 
— 3.  Semble,  that  rules  nisi  do  not 
become  rules  absolute,  though  ordered 
to  be  made  so  by  the  Court,  until  they 
are  drawn  up  or  issued.  Commercial 
Bank  v.  Hughes  et  al,,  iv.  U.  C.  R. 
167. 

Rules  must  be  obeyed,  though  infor- 
mal,  token  not  set  aside.]---i>.  If  a 
rule  of  this  Court  be  informal  in  its  in. 
tituling,  the  party  must  move  to  set  it 
aside ;  while  it  continues  in  force  it 
must  be  obeyed.  Heather  v.  Ward- 
man,  iv.  U.  C.  R.  173. 
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New  matter onretum  ofnUe  nidJ\ 
— 5.  At  the  retorn  of  a  rule  nisi,  the 
party  who  has  obtained  the  rule  cannot 
produce  affidavits  containing  new  mat- 
ter. Gavan  v.  JjyoTiy  Tay,  U.  C.  R. 
599. 

[Also,  see  case  41,  infra.] 

Revimng  of  lapsed  rvle  nisi  ] — 6. 
The  Court  revived  a  lapsed  rule  nisi, 
upon  affidavit  that  it  had  been  served 
and  transmitted  but  mislaid,  and  did 
not  arrive  until  after  term.  Jchnson 
V.  Durandy  Dra.  Rep.  66. 

RtUe  nisi  granted  nunc  pro  tunc,'] 
— 1,  Where  there  was  a  verdict  for 
the  plaintiff,  and  the  defendant  did  not 
move  for  a  new  trial  within  the  first 
four  days,  owing  to  a  misapprehension 
on  the  part  of  his  counBcl  that  the 
plaintiff's  counsel  was  to  have  disposed 
of  the  question  of  new  trial  on  the  ar- 
gument of  a  demurrer  in  the  cause 
without  any  rule,  a  rule  nisi  was  grant- 
ed nunc  pro  tunc.  Bank  of  Montreal 
V.  Bethune,  Trin.  Terra,  5  &  6  Wm.  I V. 

Reference  to  compute — Service  of 
rule*] — 8.  The  affidavit  of  service  of 
a  rule  nisi  to  compute,  must  shew  (if  a 
personal  service  be  not  effected,)  that 
the  copy  was  served  at  the  defendant's 
place  of  abode  on  some  grown  up  per- 
son connected  with  his  household. 
Mittleberger  v.  Whitehead  et  al.^ 
Mich.  Term,  i  Vic. 

[So  service  of  a  rule  at  the  defendant's  resi- 
dence on  a  perso!)  who  promised  to  pve  it  to 
the  defendant  was  insuiflcient,  as  it  should 
have  been  shewn  that  the  person  so  served 
was  connected  with  the  defendant's  residence. 
Taylor  v.  miUworlh,  ix.  M.  &  W.  478.] 

RuIes-Pai-ties*  names,] — 9.  Rules, 
as  well  as  affidavits,  must  be  intituled 
with  the  christian  names  of  the  parties 
of  the  suit  in  full.  McNeil  v,  McNeil, 
Trin.  Term,  2  &  3  Vic. 

Rule  ntsif  when  a  stay  of  proceed- 
ings.]— 10.  A  rule  nisi  does  not  oper- 
ate as  a  stay  of  proceedings,  unlens  so 
expressly  declared  in  the  rule.  Hast^ 
ings  V.  Champion  etal,,  Mich.  Term, 
3  Vic. 


laities  of  affidavits  and  rulesin  tyn 
causes  on  same  motianJ] — 11.  Where 
the  same  motion  is  made  in  two  causea, 
affidavits  may  be  used  and  rules  intitu- 
led in  both,  as  well  where  the  motion 
was  against  a  third  party,  as  a  sheriff, 
as  inter  parties.  Commercial  Bank 
V.  Vatiomuin,  Trin.  Term,  3  &  4 
Vic,  P.  C,  Macaulay,  J. 

Affidavits  of  both  plaintiff'  and 
defendant  improperly  styled,] — 12. 
Where  a  defendant  moved  for  a  rule, 
on  an  affidavit  incorrectly  intituled  as  to 
the  cause,  and  the  plaintiff*,  in  shewing 
cause  by  his  attorney,  intituled  his  affi- 
davits as  the  defendant  had  intituled 
his,  stating  the  proper  style  of  the  cause 
and  shewing  that  he  was  not  attoroer 
for  the  plaintiff  in  the  cause  in  which 
the  affidavits  were  intituled,  the  defen. 
d ant's  rule  was  discharged,  there  being 
a  fatal  variance  if  there  were  only  one 
cause,  and  if  there  were  two,  no  service 
being  proved;  it  was,  however,  dis- 
charged without  costs,  as  the  affidavits 
of  the  defendant  were  intituled  in  the 
same  way  as  the  affidavits  of  the  plain- 
tiff, whereas  they  should  have  been 
intituled  in  the  right  cause,  denying  the 
existence  of  the  other.  Terry  ▼• 
Matthews,  Trin.  Term,  3  &  4  Vic,P, 
0*9  Macaulay,  J. 

Contradictary  affidamts  as  to/acts.] 
— 13.  Where,  on  a  motion  as  to  a 
matter  of  practice,  the  affidavits  are 
contradictory  as  to  the  facts,  the  rule 
will  be  made  absolute  or  discharged 
without  costs.  Orr  v.  Stabback,  Trin. 
Term,  3  &  4  Vic,  P.  C,  Macau- 
lay,  J. 

Opening  rule.] — 14.  The  Court 
will  not  open  a  rule  ailer  it  has  been 
made  absolute,  where  the  oppo^te 
party  has  had  regular  notice  of  the 
rule  nisi  and  full  opportunity  to  an* 
swer  it.  Palmer  v.  McDonald^  Trio. 
Term,  4  &  5  Vic 

[See  t)Ower  of  judge  to  open  or  resdnd  his 
own  order— Judos  (in  Chambsrs),  5. 
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Inregnlarih^Misnamer  in  ruleJ] 
•^15.  A  rule  nisi  having  been  obtain* 
ed  to  set  aside  a  bailable  writ  and  ai> 
rest  thereon  for  irregularity^  the  rule 
was  discharged  without  costs,  for  a 
variance  between  the  christian  name 
of  the  plaintff  in  the  cause  and  the 
name  in  the  rule.  Hibbert  v.  John* 
m,i.  U.  C.JR.  403. 

Pmnting  out  irregularities  in  nde 
or  referring  to  affUiavUs,'\'—16,  Any 
irregularity  which  is  complained  of  as 
a  ground  of  setting  aside  a  proceeding 
must  be  specifically  pointed  out  in  the 
rule,  or  so  clearly  referred  to  as  con- 
tained in  the  affidavits  filed  as  not  to 
be  mistaken.  Thompson  v.  Ztuick^ 
I  U.  C.  R.  338. 

[See  several  cases,  infra.] 

17.  Where  a  motion  is  made  to  set 
aside  proceedings  for  iiTegularity,  and 
the  irregularity  is  mentioned  specific 
caily  neither  in  the  rule  nor  in  the 
affidavit  on  which  it  was  moved,  nor 
pointed  out  in  the  rule  by  reference  to 
the  grounds  disclosed  in  the  affidavit, 
the  rule  wiU  be  discharged.  .  Hamil' 
ton  V.  Hozacutt,  u  U.  C.  R.  403. 

18.  Where  a  rule  nisi  was  obtained 
to  set  aside  service  of  process  for  de- 
fects in  the  notice  to  appear,  and  the 
defect  intended  to  be  relied  on  was, 
that  the  notice  was  to  appear  in  the 
"  jfiVng'^  Bench,  instead  of  the  Queen^s 
Bench."  It  was  held  that  the  rule 
must  be  discharged,  as  the  irregularity 
was  not  sufficiently  pointed  out  in  it. 
Matthie  v.  Leuds,  Trin.  Term,  5  &  6 
Vic,  P.  C.  Macaulay,  J. 

Intituling  affidcuvits  to  set  aside 
proceedings  for  irregularity  J] — 19. 
Where  a  defendant  moved  to  set  aside 
a  writ  of  capias  ad  satisfaciendum  for 
a  variance  between  the  writ  an(f  the 
judgment,  by  the  insertion  of  the  initial 
letter  of  a  christian  name  of  the  de- 
fendant in  the  writ  which  was  not  in 
the  judgment,  and  used  affidavits  in 
the  title  of  which  the  initial  letter  was 
also  inserted:  Held,  that  they  could 
&ot  be  ready  and  as  without  them,  the 


writ  did  not  appear  to  have  issued  in 
the  cause,  the  rule  was  discharged. 
Williamson  v.  McDonell  et  al.y  Trin. 
Term,  7  Vic,  P.  C.  Macaulay,  J. 

Pointing  out  irregularity.'] — 20, 
If  an  arrest  be  moved  against  as  irreg- 
ular, the  irregularity  complained  of 
must  be  pointed  out  in  the  rule,  or  re- 
ferred to  in  the  rule  as  appearing  in 
the  affidavits.  Cook  et  al,  v.  Norton, 
Trin.  Term,  7  Vic,  P.  C.  Macaulay,  J. 

21.  Where  the  defendant  moved  to 
set  aside  the  service  of  process  for  ir- 
regularity in  the  notice  to  appear,  but 
the  irregularity  complained  of  was 
neither  pointed  out  in  the  rule  nor 
specified  in  the  affidavits,  the  rule  was 
discharged,  but  without  costs,  as  it  was 
a  preliminary  objection.  Teller  v. 
Wilson,  i.  U.  C.  R.  417. 

22.  Where  a  rule  nisi  was  obtained 
to  set  aside  an  arrest  for  <'  a  defect  in 
the  affidavit  to  hold  to  bail,"  but  the 
defect  was  not  specifically  pointed  out 
in  the  rule,  the  rule  'was  discharged. 
McGann  v.  Hounson,  Hil.  Term,  7 
Vic,  P.  C.  Macaulay,  J. 

23.  A  rule  nisi  to  set  aside  an  ar- 
rest "  on  grounds  disclosed  in  affidavits 
filed,"  was  discharged  because  the  de- 
fect was  not  apparent  from  the  affida- 
vits, but  could  only  be  ascertained  by 
a  reference  to  the  writ  which  was  an- 
nexed to  them.  McGann  v.  Howir 
son  et  al.y  Hil.  Term,  7  Vic. 

[Also  see  cases  30  and  44,  infra.] 

Amendment  of  rule,"} — ^24".  Where 
a  rule  nisi  to  deprive  the  plaintiff  of 
costs  under  49  Geo.  III.  ch.  4  was 
not  correctly  intituted  in  the  cause,  the 
Court  allowed  an  amendment  by  the 
affidavits  filed,  on  payment  of  costs. 
Ball  v.  McKensie,  i.  U.  C.  R.  412. 

Irregtdarity  incorrectly  s^forthin 
affidavits^] — 25.  Where  a  defendant 
moved  to  set  aside  the  service  of  a 
writ  of  capias  ad  respondendum  for 
irregularity,  and  it  appeared  that  the 
process  served  was  a  testatum  and  not 
an  original  writ,  the  rule  was  diechaiged 
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with  costs.     Tod  v.  LoiWj  ii.  U.  C.  R. 
95. 

[Also  case  32,  infra.] 

Fainting  out  irregularity.'] — ^26. 
If,  on  a  motion  to  set  aside  proceedings 
for  irregularity,  the  irregularities  com- 
plained of  are  neither  specified  in  the 
rule  nisi  nor  referred  to  in  it  as  being 
disclosed  in  the  affidavits,  the  nile  will 
be  discharged.  Henderson  v.  Harper 
et  cd.y  ii.  U.  C.  R.  97. 

Setting  aside  service  of  process — 
Affidavit.'] — 21.  An  affidavit  to  set 
aside  the  service  of  process  made  by 
a  stranger,  and  verifying  the  copy  of 
process  objected  to  by  the  information 
and  belief  of  deponent  that  the  defen- 
dant was  served  with  <^  the  annexed 
copy  of  process  in  the  cause,  and  no 
other,"  is  insufficient.  Baley  v.  Brown 
et  al.y  ii.  U.  C.  R.  99. 

Discharging  rule  for  amendment 
by  plainiif^  after  argument  on  de- 
murrer.]— 28.  After  argument  on  de- 
murrer to  the  plaintiff* 's  declaration, 
the  plaintiff*  had  leave  to  amend  on 
payment  of  c^sts,  but  afterwards,  and 
before  any  amendment  had  been  made, 
the  defendant  obtained  a  rule  staying 
all  further  proceedings  in  the  cause  on 
payment  of  the  costs  of  the  cause. 
The  defendant  afterwards,  and  without 
paying  or  taxing  those  costs,  moved  to 
discharge  the  plaintiff* 's  rule  to  amend, 
because  the  amendment  had  not  be^n 
made,  nor  costs  of  demurrer  paid,  and 
the  Court  discharged  his  rule  with 
costs.  Hutt  v.  Keith,  ii.  U.  G.  R. 
100. 

Motion  against  an  irregularity — 
Informality  in  affidavit.]-29.  Where 
a  defendant  moved  to  set  aside  an  alias 
writ  for  want  of  an  original  to  warrant 
it,  and  in  his  affidavit  did  not  shew  that 
no  original  writ  had  issued,  his  rule 
was  discharged  with  costs.  Hughes 
V.  Haimdlton  et  al.y  ii.  U.  C.  R.  172. 

Pointing  out  irreguUmiy.] — 30. 
Where  a  rule  nisi  is  moved  to  set  aside 
the  service  of  process  on  grounds  dis- 
closed in  affidavits  filed,  and  the  irregu- 


larity complained  of  is  in  the  copy  of 
process  annexed  to  the  affidavits  filed, 
and  does  not  appear  in  the  affidavits 
alone,  the  rule  should  be  dischaiged. 
Bates  V.  McMahon,  ii.  U.  C.  R. 
178. 

Change  of  rule  from  nonsuit  to 
new  trial. ]--^\.  Where  a  defendant 
obtains  a  rule  nisi  for  a  nonsmt  as  od 
leave  reserved,  and  it  afterwards  ap- 
pears that  no  such  leave  was  reserved, 
the  Court  will  not  allow  him  to  change 
his  rule  into  a  rule  for  a  new  trial. 
Doe  dent.  Gilidson  v.  Shorey,  ii.  U. 
C.  R.  183. 

Misstatement  of  irregularity  moved 
agai?ist.] — 32.  Where  a  rule  ni^  was 
obtained  to  set  aside  a  verdict  on  the 
ground  that  the  judge  at  Nisi  Priushad 
improperly  allowed  the  amendment  of 
the  venire  on  the  Nisi  Prius  record 
after  the  jury  were  sworn,  and  that 
the  cause  was  tried  without  the  jury 
being  reniwom  after  the  amendment, 
and  it  appeared  it  was  the  jurata  and 
not  the  venire  that  was  amended,  the 
rule  wan  discharged.  Jarvisv,  Thomp- 
son et  al.,  ii.  U.  C.  R.  271. 

Jrregularity —  Waiver  by  irregular 
party — Costs  to  opposite  party .] — 33. 
Where  a  party  in  a  c-ause  takes  an  ir- 
regular proceeding,  which  the  opposite 
party  moves  to  set  aside,  and  the  irre- 
gular party  then  gives  notice  of  the 
waiver  of  such  proceeding,  the  party 
moving  will  be  entitled  to  have  his  rule 
made  absolute,  unless  the  costs  to  which 
he  was  put  to  were  paid,  or  tendered 
to  him  at  the  time  that  the  notice  of 
the  waiver  was  given.  Kelly  v.  Sleek- 
er, ii.  U.  C.  R.  377. 

Pointing  out  irregularity.'] — 34. 
If,  on  a  motion  to  set  aside  proceed- 
ings for  irregularity,  the  irregularity 
complained  of  is  neither  pointed  out  in 
the  rule  nor  referred  to  distinctly  in  the 
affidavits,  the  rule  will  be  discharged. 
Crordofi  V.  Carrick,  ii.  U.  C.  R.  379. 

Style  of  cause — Intituling  of  n^ 
datrits.]-^5.    Where  the  defendaat 
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moved  to  Bet  adde  the  plaintiff's  pro- 
ceedings in  a  cause  in  which  the  par- 
ties' names  had  been  stated  in  different 
ways  by  the  attomies  on  both  sides  in 
the  affidavits  and  proceedings,  and  the 
rule  for  setting  aside  the  proceedings 
was  not  intituled  in  the  true  style  of 
the  cause — the  Court  allowed  a  pre- 
linunary  objection  on  that  ground  to 
prevail^and  discharged  the  rule.  Crrcmt 
V.  Taylor  et  al.,  ii.  U.  C.  R.  407. 

Reviving  a  rule  nisi  after  its  aban' 
donmeTU.'] — 36.  The  defendant,  after 
a  verdict  in  detinue  for  the  plaintiff  and 
I5.  damages,  was  granted  a  rule  nisi 
for  a  new  trial ;  but,  having  obtained  a 
certificate  to  deprive  the  plaintiff  of 
costs  under  43  Eliz.,he  served  a  writ- 
ten notice  on  the  plaintiff's  attorney, 
that  he  did  not  intend  to  proceed  upon 
the  rule  nisi,  which  accordingly  was 
never  taken  out  or  served ;  afterwards 
the  certificate  to  deprive  the  plaintiff 
of  costs  was  rescinded,  and  the  defen- 
dant then  obtained  a  rule  nisi  to  revive 
the  rule  nisi  he  had  abandoned,  but  the 
Court  refused  to  make  the  rule  abso- 
lute. Dwvidson  v.  Roddick,  iii.  U. 
C.  R.  82. 

Hoto  f cur  joint  contractors  bound  by 
a  rule  served  upon  one  of  them  alone!\ 
Zl.  The  plaintiffs  sue  A.,  B.  and  C.  on 
a  joint  contract ;  B.  allows  judgment  to 
go  by  default. — The  plaintiffs  failing  to 
prove  a  joint  contract,  accept  a  non- 
suit as  to  B.  and  C,  and  take  a  ver- 
diet  against  A. — A.  moves  in  term  to 
set  the  verdict  aside. — B.  and  G.  are 
not  made  parties  to  the  rule. — The 
Court  made  the  rule  absolute. — The 
order  is  not  served  on  B.  and  C,  neith- 
er do  they  adopt  nor- act  upon  it. — B. 
and  C.  afterwards  enter  judgment  on 
the  nonsuit :  Held,  that  B.  and  C, 
not  being  parties  to  the  rule  nisi,  are  not 
bound  by  the  order  made  thereon, 
unless  they  can  be  shewn  to  have  been 
served  with  it,  or  to  have  adopted  or 
acted  upon  it.  Commercial  Bank  v. 
Hughes  et  al.,  iv.  U.  C.  &  167. 


Irregular  proceeding  by  party 
moving  against  an  irregularity."] — 
38.  A  party  moving  to  set  aside  the 
proceedings  of  another  for  irregularity 
must  be  strictly  regular  in  his  own. 
Where,  for  instance,  a  party  takes  out 
a  four-day  rule  on  the  Wednesday  be- 
fore the  end  of  the  term,  and  neglects 
to  serve  it  till  Friday,  fce  Court  will 
not  allow  him  to  amend  his  rule  so  as 
to  make  it  returnable  on  Saturday. 
Hunter  V,  Tkurtdl  et  al.,  iv.  U.  C. 
R.  170. 

Intituling  affidavit  denying  service 
of  an  avxiird,'] — 39.  An  affidavit  de- 
nying service  of  an  award  must  be 
intituled  in  the  cause,  and  not  <<  the 
Queen  v.  Defendant,"  as  it  is  an  affi- 
davit made  before  the  attachment  has 
been  ordered.  If  the  affidavit  how- 
ever contain  a  good  answer  upon  the 
merits,  the  party  will  have  leave  to 
swear  to  an  amended  affidavit.  Heai^^ 
er  V.  Wardman,  iv.  U.  C.  R.  173. 

Ride  to  discontinue — Payment  of 
costs.']— ^0,  Unless  the  plaintiff,  upon 
taking  out  a  rule  to  discontinue,  serve 
the  defendant  at  the  same  time  with 
an  appointment  to  tax  costs,  the  de. 
fendant  may  regard  the  rule  to  discon- 
tinue as  a  nullity.  Perrin  et  al.  v. 
Eaglesum,  iv.  U.  C.  R.  254. 

Objections  raised  in  argument  not 
disclosed  on  motion  ] — 41.  The  Court 
will  not  disturb  a  verdict  upon  an  ob- 
jection taken  upon  the  ai^ument  of  a 
rule  nisi,  which  had  not  been  disclosed 
in  moving  the  rule.  Corner  v.  JMc- 
Kinnon,  iv.  U.  C.  R.  350. 

Enforcing  aunird  by  attachment-^ 
Intituling  of  papers,] — 42.  In  an 
application  for  an  attachment  for  the 
non-payment  of  money  ordered  to  be 
paid  by  an  award,  the  submission  be- 
ing by  bond,  the  rule  nisi  was  intituled 
« in  the  matter  of  A.  v.  B."— The 
affidavit  of  service  was  intituled  in  the 
same  way.  The  rule  making  the  sub- 
mission by  bond  a  rule  of  this  Court, 
was  intituled  in  this  Court, «  A.  v.  B." 
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The  affidavit  of  the  execution  of  the 
award  wa6  intituled  in  this  Court  only : 
ffeldf  that. the  intituling  of  the  rule 
nisi  and  the  affidavit  of  service  thereof 
was  correct.  Heid  also,  that  there 
was  no  material  variance  between  the 
intituling  of  the  rule  nisi  and  the  other 
previous  papers.  Beckett  v.  Cotton  et 
al,,  In  rtf,  v.  U.  C.  R.  271. 

Proceedings  taken  after  service  of 
rule  forbidding  the  same.']  —  43. 
Where  a  rule  with  a  stay  of  proceed- 
ings has  been  taken  out  and  served  to 
shew  cause  why  a  verdict  rendered 
should  not  be  set  aside  for  irregularity, 
a  notice  of  argument  of  demurrer,  and 
the  setting  down  the  same  demurrer 
for  argument,  given  subsequendy  to  the 
rule,  will  be  set  aside  with  costs.  City 
Bank  v.  Eccles,  v.  U.  C.  R.  633. 

Pointing  out  irregularity,'] — 44. 
Where  a  rule  nisi  is  moved  to  set  aside 
the  service  of  process  on  grounds  dis- 
closed in  affidavits  filed,  and  tlie  irregu- 
larity complained  of  is  in  the  copy  of 
process  annexed  to  the  affidavits  filed, 
and  does  not  appear  in  the  affidavits 
alone,  the  rule  will  be  discharged. 
Lyster  v.  Boulton,  v.  U.  C.  R.  632. 

Order  for  particulars  of  payment,] 
-^5.  Semble:  That  it  is  not  now  the 
practice  in  £ngland  to  give  an  order 
upon  the  defendant  to  deliver  par- 
ticulars of  payment.  Campbell  v. 
Gzowskif  vii.  U.  C.  R.  412. 

Setting  aside  defective  proceedings 
— Motion.] — 46.  Where  proceedings 
are  defective  in  point  of  form,  and  are 
objected  to  on  that  account,  copies 
must  be  produced  in  support  of  the 
application.  Smart  r,  Demerea,  iii. 
O.  S.  440. 

Proceedings  taken  contrary  to  an 
order  obtained  by  an  agent  tdtkmU 
principalis  knowledge,]— VI,  Where 
a  judge's  order  was  obtained  by  the 
agent  of  the  defendant's  attorney  to 
set  aside  the  service  of  process,  and 
both  the  plaintiffs'  and  defendants'  at- 
torneys being  ignorant  of  it,  the  first 
declared  and  the  other  pleaded ;  but 


on  being  aware  of  the  order,  the  de- 
fendants' attorney  gave  notice  to  the 
plaintiffs'  attorney  that  he  would  move 
to  set  aside  his  proceedings  for  irregu- 
larity if  he  went  on — ^tbe  Court  re- 
fused to  set  abide  the  proceedings,  there 
being  no  affidavit  of  merits,  and  the 
defendant  having  precluded  himself  by 
his  plea.  Simpson  v,  Matthison  aod 
Ward  v.  Ward,  m,  O.  S.  305. 

Setting    aside  process   served  in 

turong  district — Ajfidavit.] — 48.  In 
moving  to  set  aside  service  of  procesu*. 
because  ^e^ved  in  '  the  wrong  district, 
the  affidavit  on  which  the  moti'^n  i^ 
made  must  state  that  the  service  was 
not  on  the  confines,  or  that  tiierc  v\*as 
no  dijjpute  about  boundaries.  Cryider 
V.  Tkompsony  Mich.  Term,  3  Vic. 


III.  Miscellaneous  Points. 

Sec  Amendment,  II.  passim. — Ap- 
peal, 3. —  Arrest,  IV.  9. —  At- 
torney, I.  8. — Bond,  II,  4. — Ca- 
pias AD  Respondendum,  f). — Dis- 
trict Court,  15.  —  EjECTME?rr, 
VIII.  15.— Evidence,  IV.  5 ;  VIIL 
Judgment,  27, 28. — Record,  2. — 
Set  off,  2, 13, 

1.  Parties,  by  consent,  cannot  dis- 
pense with  the  ordinary  proceedings  <si 
the  Court.  Flint  v.  Spaffbrdy  Tay. 
U.  C.  R.  600. 

[See  case  11  infra,  and  an  ezceptMn^ 
Term's  Notice,  1. 

Proceedings  contrary  to  rtde  of 
court —  Amendment,] — 2.  Proceed- 
ings cannot  be  sustained  which  are  >n 
direct  opposition  to  the  terms  of  iht 
rule  of  Court,  though  the  terms  of  such 
rule  be  not  in  accordance  with  the  or- 
der of  the  Court,  through  a  n^i*-.take  of 
the  clerk ;  and  such  proceHingi?  can- 
not be  supported  by  a  subsequent 
amendment,  for  the  effect  of  such 
amendment  is  not  retrospective.  !>*•: 
dem.  Bumham  v.  SimnumdSy  vii.  U. 

Filing  papers^ — 3.    No  paper  is 
properly  filed^  until  mariLed  *<  filed*' 
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by  the  proper  officer.  Campbell  v. 
Madden,  Dra.  Rep.  2. 

[But  see  next  case.] 

Filing  demurrers,'] — 4t,  Leaving  a 
demurrer  with  the  proper  officer  to  file 
18  sufficient^  although  he  do  not  actu- 
ally file  it.  Regina  v.  Gfauld,  Mich. 
Term,  3  Vic. 

Entry  far  trial.'] — ^5.  A  cause  can- 
not be  entered  either  for  assessment  or 
trial  aAer  the  commission  day  of  the 
assizes,  without  the  consent  of  the  de- 
fendant. Hall  V.  Cfristoold,  Easter 
Term,  6  Wm.  IV. 

[The  rule  of  Hil.  Tenn,  13  Vic.  No.  33, 
regulating  the  entry  of  records  for  trial,  re- 
scinded the  rules  of  Hil.  Term,  7  Geo.  IV., 
and  Mich.  Term,  3  Vic;  and  the  rule  of  Hil. 
Term,  13  Vic,  has  likewise  been  rescinded 
by  the  rule  of  Mich.  Term,  15  Vic,  the  one 
DOW  in  force,  which  orders  that  no  record 
shall  be  entered  for  trial,  ualeas  between  nine 
in  the  forenoon  and  twelve  noon  of  the  day 
for  opening  the  assizes.] 

Service  of  papers,"] — 6.  It  is  irregu- 
larto  serve  papers  on  an  attorney's 
clerk  at  a  distance  from  the  attorney's 
residence  or  place  of  business.  Tiff"- 
any  v,  Bullcn,  Easter  Term,  6  Wm. 

7.  Service  of  a  notice  on  Good  Fri- 
day is  good  service.  Clarke  v.  Fid- 
ler,  ii.  U.  C.  R.  99. 

Objection  umved  at  Nisi  Frius 
cannot  be  argued  in  banc,]^^S.  Where 
the  defendant  at  the  trial  disclaiming 
any  wish  to  succeed  against  the  justice 
of  the  case,  assents  to  the  reception  of 
parol  evidence  to  prove  the  under- 
standing on  which  a  note  was  given, 
and  a  verdict  is  given  against  him,  he 
cannot  be  allowed  afterwards  to  argue 
in  banc,  the  technical  objection  he  has 
waived  at  the  trial.  Davis  v.  Mo- 
Sherry,  vii.  U.  C.  R.  490. 

Court  will  not  try  facts  on  affidof 
twCs.] — 9.  The  Court  will  not  ury  mat- 
ters of  fact  OB  affidavits.  Where, 
therefore,  the  defendant  moved  to  set 
aside  a  verdict  for  irregularity,  because 
the  notice  of  trial  had  not  been  served 
days  before  the  assizesi  and  the 
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plaintiff's  attorney  swore  that  tbe  de- 
fendant's attorney  agreed  to  take  short 
notice  of  trial,  which  the  plaintiff's  at- 
torney denied :  Hddy  that  the  verdict 
must  be  set  aside.  Smith  v.  Ask,  v, 
U.  C.  R.  497. 

Service  of  papers,] — 10.  The  rules 
of  this  Court  of  Mich.  Term,  4  Geo. 
IV.,  respecting  the  service  of  plead- 
ings and  papers  in  a  cause  on  an  attor- 
ney residing  out  of  the  district  in  which 
the  action  is  brought,  apply  equally  to 
all  districts,  and  to  the  attomies  for 
both  parties  in  the  cause.  Clemow  v.  / 
Her  Majest%fs  Ordnance,  v.  U.  C.  £• 
458. 

Ag;reemefit  between  parties  contrc^ 
rytothe  practice.] — 11.  The  Court 
will  not  carry  into  effect  an  underta- 
king between  parties,  that  one  of  sever- 
al defendants  who  has  not  pleaded  shall 
be  considered  as  having  pleaded,  and 
as  standing  on  the  record  in  the  same 
position  as  the  other  defendants.  8t/- 
ton  y.  McCcAeetal.,  vi.  U.C.R.  394. 

Cause  once  determined  finally  di^ 
posed  of,] — 12.  This  Court  fully  recog- 
nizes the  English  rule  of  Hil.  Term,  3 
James  I.,  which  orders  that  no  cause 
once  argued  and  determined  shall 
again  be  brought  before  the  Court. 
Boulton  v.  Randall,  Tay.  U.  C.  R. 
160. 


PRACTICE  COURT. 

The  full  Court  will  not  entertain  any 
motion  that  has  been  already  heard  and 
determined  in  the  Practice  Court. 
Notman  V.  Rapelje,  Mich.  Term,  7. 
Vic. 


PREROGATIVE- 
See  Certiorari,  5. 


PRESBYTERIAN  CHURCH, 
GALT. 

Ejectment  by  trustees — Demise,'] — 
Where,  by  deed  of  bargain  and  sale, 
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land  was  conveyed  to  certain  persons 
named  as  trustees,  and  "  to  others"  not 
named,  and  their  successors,  to  hold 
to  the  persons  as  named,  and  *'  to  oth- 
ers,  trustees  as  aforesaid,  and  their  suc- 
cessors in  office,  in  fee  simple  absolute- 
ly forever,  to  the  only  proper  use  and 
behoof  of  the  said  (the  persons  named), 
and  others,  trustees  as  aforesaid,  and 
their  successors  in  office  for  ever,  for 
the  use  of  the  minister  of  the  Presby- 
terian Church,  Gait,  in  connection  with 
the  Church  of  Scotland,  and  his  sue. 
cessors  in  office  in  all  times  coming, 
provided  that  such  minister  shall  be  a 
member  of  the  synod  of  Canada,  in 
connection  with  the  Church  of  Scot- 
land :"  Hddt  that  no  action  will  lie  on 
a  demise  in  the  name  of  the  trustees  of 
the  Presbyterian  Church  at  Gait,  as  in 
a  corporate  capacity,  but  that  a  demise 
might  be  laid  by  those  named  in  the 
deed,  though  they  were  not  in  fact 
trustees  as  the  deed  assumed  them  to 
be.  Doe  dem.  Trustees  of  the  Fre^ 
bt/terian  Church  in  Gait  et  al.  v. 
Baifiy  iii.  U.  C.  R.  197. 


PRESCRIPTION. 
See  Eassmsnt,  1, 3, 5. 


PRESENTMENT  OF  BILLS  AND 

NOTES. 

See  Bills  of  Exchange  etc.,  II. 

passim. 


PRESUMPTION  OF  DEATH, 
See  Evidence,  VI. 


PRETENDED  TITLE. 
See  Maintenance  (Statute  of). 


PRINCIPAL  AND  AGENT. 

See  Auction  etc.,  4. — Bills  of 
Exchange  etc.,  II.  8;  V.  1.— 
Contract,  11. — Evidence,  VII. 
4. — Limitations  (Statute  of),  I. 
4. — Malicious  Arrest,  2,  7, 18. 
Power  of  Attorney. — Set  off, 
16.  —  St.  Lawrence  Canal.— 
Trespass,  I.  16. — Trover,  I.  5. 

Personal  liability.^ — 1.  Commis- 
sioners appointed  under  an  act  of  par- 
liament employing  persons  to  make  a 
macadamized  road  are  not  personalty 
responsible.  New  v.  Burn  et  al,, 
Trin.  Term,  3  &  4  Vic. 

Countermand  of  directions  to  agent 
after  tfiey  had  been  partly  executed^ 
— 2.  Where  in  assumpsit  for  money 
had  and  received  the  defendant  pleaded 
that  he  had  received  the  money  as 
agent  of  the  plaintiff,  and  had  paid  it 
over  by  his  directions  to  a  person  to 
whom  the  plaintiff  was  indebted ;  and 
the  plaintiff  repHed  that  he  counter- 
manded the  direction  before  payment, 
to  which  the  defendant  rejoined  that 
before  countermand  or  any  notice 
thereof  he  had  given  notice  to  the 
plaintiff's  creditor  that  he  held  the 
money  for  his  use,  the  rejoinder  was 
held  a  good  answer  on  demurrer. 
Coates  v.  Lloyd,  iii.  U.  C.  R.  51. 

[See  AucTioK,  etc.,  4.] 

Action  by  agent  for  money  lent — 
Defence  of  money  being  another'^s.] — 
3.  A  person  receiving  money  from  an 
agent,  on  a  promise  to  return  it  to  him, 
cannot,  in  an  action  by  the  agent  to 
recover  it  back,  set  up  as  a  defence 
that  the  money  really  belongs  to  a  third 
party.  Lister  v.  Bumham,  i.  U.  C. 
R.  419. 

General  agency — Special  agency.] 
—4.  Where  A.,  the  general  agent  for 
shipping  B.'s  flour,  shipped  25  barrels 
of  it  as  usual  to  A.  &  Co.  in  Kingston^ 
and,  before  the  sailing  of  the  ship,  D^ 
another  agent,  under  special  instruc* 
tions  from  B.,  shipped  the  same  ilour 
to  Messrs.  B.  &;  Go.^  in  Kingston,  to 
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be  forwarded  to  Montreal ;  Held^  that 
as  the  owner  of  the  flour  could  at  any 
time  change  its  destination  before  the 
ship  sailed,  the  owners  of  the  ship 
were  liable  to  B.  through  their  master's 
last  bill  of  lading,  given  to  the  special 
agent  D.,  the  flour  having  been  for- 
warded by  the  master  in  mistake  to 
Messrs.  A.  ^  Co.  in  Kingston,  and 
left  there,  instead  of  being  forwarded, 
as  last  directed,  through  6.  &  Co.  to 
Montreal.  GraJtam  v.  Browne  et  al,, 
V.  U.  C.  R.  234. 

Right  of  principal  to  sue  on  con- 
tract made  hy  agent."] — 5.  Semblcy 
that  a  principal,  for  whose  benefit  a 
contract  has  been  made  by  his  agent, 
may  sue  thereon  in  his  (the  principal's) 
own  name,  though  the  defendant  may 
have  known  nothing  of  the  principal's 
interest  in  the  subject  matter  of  the 
contract  at  the  time.  Mair  v.  Holton, 
iv.  U.  C.  R.  505. 

Appointment  of  agerU  to  receive 
money  payable  under  a  bond — Seal.'] 
6.  Where  a  bond  was  given  to  certain 
persons  appointed  under  act  of  parlia- 
ment for  the  payment  of  money  at  a 
certain  place,  and  the  defendant  pleaded 
to  an  action  on  the  bond  that  the  plain- 
tiffs appointed  an  agent  to  whom  the 
money  was  to  be  paid,  and  that  the 
agent  received  it,  but  not  .at  the  place : 
Held,  on  special  demurrer,  that  it  was 
Dot  necessary  that  the  appointment  of 
the  agent  should  be  under  seal  to  vary 
the  condition,  and  that  his  receipt  of 
the  money  was  a  sufficient  discharge 
of  the  bond.  Regina  v.  Sndder  et 
al.f  Trin.  Term,  3  &  4  Vic. 

Action  by  principal  against  agent 
— Defence,  set  off,  SfC.]  —  7.  Hddy 
that  tlie  defendant,  upon  the  facts 
stated  in  the  report,  had  no  right  to  a 
set  off  against  the  plaintiff  upon  the 
common  counts,  neither  could  he  sup- 
port a  plea  of  payment,  or  accord  and 
satis/action;  but  that  if  he  had  any 
remedy  at  all  against  the  plaintiff  (and 
the  Court  thought  none  existed),  he 
should  have  brought  a  special  action 


for  negligence.     Stoard  v.  CamUherSf 
vii.  U.  C.  R  313. 

Stoppage  in  transitu.] — 8.  Semble 
also,  that  in  this  case  the  defendant 
had  not  put  it  in  the  plaintiff's  power 
to  exercise  any  right  of  stoppage  in 
transitu.     lb. 

Payment  to  a  solicitor — Question 
of  agency.] — 9.  Held,  that  under  the 
circumstances  of  this  case  (as  given  in 
the  statement  and  judgment)  the  soli, 
citor  could  not  be  considered  the  agent 
of  the  plaintiff,  so  as  to  make  a  pay- 
ment to  the  solicitor  from  the  defendant 
a  payment  to  the  plaintiff.  Froudfoot 
V.  Murray f  vii.  U.  C.  R.  456. 


PRINCIPAL  AND  SURETY. 

See  Bond,  II.  17. — Contract,  10. — 
Division  Court,  5, 6. — Executor, 
ETd.,  I.  12. — ^Limits,  II.  15, — Re- 
plevin, etc.,  7. — Scire  Facias, 
6. — Sheriff,  V. 

Change  of  office  for  which  security 
given — Surety  no  longer  responsible.] 
— LA  surety  by  bond,  for  the  due 
performance  of  the  office  of  a  bank 
agent,  is  not  responsible  for  losses  oc- 
curring afler  the  nature  of  the  agency 
has  been  changed  and  the  agent  ap* 
pointed  a  cashier.  Bank  of  Upper 
Canada  v.  Covert  et  al.,  Trin.  Term, 
7  Wm.  IV. 

Surety  cannot  sue  co-surety  leith 
principal.] — 2.  A  surety  cannot  sue 
a  co-surety  jointly  with  the  principal, 
for  the  amount  of  a  debt  of  the  princi- 
pal which  the  surety  has  been  obliged 
to  pay.  Burnham  v.  Choat  et  al.^ 
Easter  Term,  2  Vic. 

Separate  actions  against  tioo  sure^ 
ties-^Release.] — 3.  Where  separate 
actions  are  brought  against  two  sureties 
the  discharge  of  the  one  does  not  ope- 
rate as  a  discharge  of  the  other.  Biir^ 
well  V.  Edison,  Mich.  Term,  3  Vic. 

Cognovit —  Time  given  to  principal 
unthout  sureties'*  consent.]--At,  Afler 
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a  cognovit  given  by  the  principal  and 
his  sureties  jointly,  the  Court  will  not 
set  aside  a  judgment  entered  against 
all  because  time  ban  been  given  to  the 
principal  without  the'  consent  of  the 
sureties.  Mowat  v.  Sioitzer  et  al,^ 
Mich.  Term,  3  Vic. 


PRIORITY  OF  EXECUTIONS. 

See  Absconding  Debtor,  16, 25. — 
Bankrupt,  ETC.,  10. — Execution, 
6,  9 — False  Return,  7,  8. — 
Sheriff,  V.  16. 


PRIORITY  OF  REGISTRIES. 

See  Deed,  HI.  1, 2,  3,  6,  7, 13,  16, 
17, 18,  and  19. 


PRISONER. 

See  Arrest,  II.  8,  et  seq. ;  III. ;  IV. 
8,  16. — Attachment,  III.  2. — 
Bail,  III.  4. — Cognovit,  4. — Es- 
cape.— Insolvent,  etc.,  passim. 
Limits. — Practice,  I.  9. — Secu- 
rity FOR  Costs,  1. — Sheriff,  II. 
23. 

PRIVILEGE. 

See  Arrest,  II.  1  to  7  in. — ^Parlia* 
MENT,  2  et  seq. — ^Process,  7, 8. 


PROCEDENDO. 
See  Arrest,  III.  6. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Libel  anp  Slander,!.  1,2, 3,4. 

With  an  attorney.'] — A  communi. 
cation  made  to  an  attorney  in  his  pro- 
fessional character  is  privileged,  al- 
though no  suit  concerning  the  subject 
matter  be  pending  at  the  time,  nor  any 
contemplated.  Battersby  v.  Hay- 
eock,  Easter  Term,  2  Vic. 
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PROBATE  AND  PROBATE 
COURT. 

See  Ezeovtor  etc.,  h  1  $  II.  3. 


PROCEEDINGS  (STAY  OP). 
See  Stat  of  Proceedings. 


PROCESS. 

See  Attorney,  II(  1),  7. — ^Board  of 
Works.  —  Canada  Company.— 
Capias  ad  Respondendum. — Ca- 
pias AD  Satispaciendum.*^  Dis- 
tringas.—  Execution. — Execu- 
tor ETC.,  III.  1. — Fieri  Facias. 
Irregularity,  18. — Parliament, 
2,  et  seq. — Practice,  II.  47, 48. 

Teste,"] — 1.  A  writ  issued  in  vaca- 
tion must  be  tested  the  last  day  of  the 
preceding  term.  Armstrong  v.  jSco- 
bell,  iii.  O.  S.  303. 

Service  by  a  person  other  than  a 
shaiffh  officer — Waiver.] — 2.  U  it 
defendant  accept  process  served  bj  a 
person  who  is  not  a  sheriff's  officer,  be 
cannot  aderwards  on  that  gTX>und  set 
the  service  aside.  Arnold  V.  JPtsft, 
Easter  Term,  6  Wm.  IV. 

iSferwcc.]— 3.  A  true  copy  of  noB- 
bailable  process  must  be  served  on  the 
defendant.  Scott  et  al.  v.  Hiffemooi^ 
Mich.  Term,  7  Wm.  IV. 

[See  case  9,  infra.] 

Service — Inspection  of  original  dt* 
manded.] — 4.  Where  at  the  time  d 
service  of  process  inspection  of  the 
original  was  demanded  and  refused, 
the  service  was  set  aside  with  costs. 
Wellerv.  Wallace  et  al.f  Mich.  Term, 
1  Vic. 

Continuance  of  writs,] — 5.  Wheie 
there  have  been  several  writa  of  ca. 
re.  sued  out  and  the  last  served,  the 
plaintiff  (with  reference  to  a  plea  of 
payment  or  the  Statute  of  Limitations), 
in  order  to  give  himself  the  advantage 
of  having  the  action  considered  as  be- 
ing commenced  by  the  first  writ,  must 
shew  at  the  trial  that  the  first  writ 
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S?S 


returned:  SetkUey  that  the  continu- 
ance between  the  intermediate  writs 
may  be  entered  at  any  time.  McLean 
V.  Knox,  iv.  U.  C.  R.  52. 

Writ  issued  from  one  district  di- 
rected to  thereof  another.'] — 6.  An 
origioal  ca.  re.  may,  under  the  8th  Vic. 
ch.  36,  issue  out  of  the  office  of  the 
deputy  clerk  of  the  Crown  of  one 
district,  directed  to  the  tiheriff  of  an- 
other district.  MeMany,  Patterson 
etal.,Y.V.C.R,63l. 

Service  on  a  wiiness.'] — ^7.  It  is  ir- 
regular to  serve  process  on  a  witness, 
while  attending  m  court  at  Nisi  Prius 
under  subpoena.  Thompsonw.  Colder^ 
L  U.  C.  R,  403. 

Service  on  a  party  to  a  suitJl — 8. 
The  Court  will  not  set  aside  the  service 
of  process  for  irregularity,  upon  the 
ground  that  it  was  served  upon  the  de- 
fendant while  he  was  attending  the 
assizes  as  plaintiff  in  a  civil  suit  pend- 
ing and  entered  for  trial.  The  City  of 
Kingston  v.  Brown^  iv.  U.  C.  R.  117. 

Copy  of  process.'] — 9.  The  omission 
of  the  letters  <<  L.  S.''  or  of  any  mark 
to  denote  a  seal  to  the  copy  of  a  writ, 
iinot  an  irregularity.  Cameron  v. 
Wheeler,  vi.  U.  C.  R.  355. 


founding  his  right  of  actlim  on  a  deed, 
which  mqst  be  presumed  to  be  in  his 
possession,  must  make  profert  of  the 
deed.  McLean  v.  Tindey,  vii.  U.  C. 
R.  4.0. 

Excuse.] — %.  It  is  not  sufficient  to 
excuse  the  profert  of  a  deed,  to  allege 
that  it  is  in  the  possession  of  a  third 
party,  who  refuses  to  produce  it  or  de- 
liver it  to  the  plaintiff.  Brown  v« 
Bjobertson,  i.  U.  C.  R.  379. 


PROCHEIN  AMY. 
See  Trespass,  1. 20. 

PROCLAMATIONS. 
See  Dower,  II.  14. 

PRODUCE  (NOTICE  TO), 
See  NoTi€B  to  Producs. 


PROHIBITION. 

To  Court  of  Review — Stay  of  pro- 
ceedings  in  prohibition  ] — 1.  Where 
on  an  application  for  a  prohibition,  to 
be  directed  to  the  Vice  Chancellor  sit- 
ting in  bankruptcy  as  the  Court  of  Re- 
view, the  Court  were  about  to  order 
the  writ  to  issue,  when  the  party  whose 
proceedings  were  about  to  be  restrain- 
ed applied  for  directions  that  the  party 
moving  should  declare  in  prohibition, 
which  was  accordingly  ordered  by  the 
Court,  and  afterwards  the  same  party 
applied  to  stay  further  proceedings 
without  costs,  which  was  opposed  by 
the  plaintifTin  prohibition,  on  the  ground 
that  he  was  proceeding  to  recover  sub- 
stantial damages— the  Court  refused  to 
direct  the  proceedings  to  be  stayed. 
Regina  v.  The  Vice  Chancellor^ 
Upper  Canada  {Jameson)^  ii.  U.  Q. 
R.  92. 

Damages.] — 2.  In  a  proceeding  in 
prohibition  the  plaintiff  can  only  re- 
cover nominal  damages.  If  he  wi sh  to 
recover  substantial  damages,  he  must 
prqpeed  by  action  on  the  case  after  the 
entry  of  judgment  quod  stet  prohibition 
MiUleberger  v.  MerriU  et  al.,  ii.  U» 
C.  R.  413. 


PROFERT. 

See  AKsnuATioN  and  Award,  VI 
(2),  9. — Sherepf,  V.  9. 

General  principle.] — 1.    A  pirty 


PROMISSORY  NOTES. 
See  Bills  of  Exchangis  and  Pro* 
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qUARTER    SESSIONS. 


PROTEST. 

See  Bills  of  Exchange  etc.,  III. 

passim. 


PROVINCIAL  AGRICULTURAL 
SOCIETY. 

See  Contract,  11. 


PROXY. 
See  Bank  of  Uppsr  Canada,  L 


PUBLIC  COMPANIES. 
See  Companies. 


PUBLIC  DOCUMEETS. 
See  Evidence,  IV.  4. 


PUBLIC  NUISANCE. 
See  Nuisance. — ^Water,  4, 


PUBLIC  ROAD. 

See  Highway. 


PUBLIC  SCHOOLS. 
See  Common  Schooi^. 


PUBLIC  WORKS. 
See  Arbitration  and  Award,  1. 10. 


PUIS  DARREIN  CONTINUANCE. 

See  Abatement,  5. — Arbitration 
AND  Award,  VIII.  3. — Attorney, 
III.  9. — Bankrupt  etc.,  9. — For- 
eign Judgment,  1. — ^Witness,  7. 

Release.'] — After  judgment  hj  de- 
fruit,  a  plea  of  release  puis  darrein  con- 
tinuance  will  not  be  allowed.  Shate 
V.  Shato,  Mich.  Term,  6  Vic. 


QUAKER. 
See  Arrest,  I.  39. 


QUARE  CLAUSUM  FREGIT. 
See  Costs,  1(1),  20.     * 


QUARTER  SESSIONS. 

See  Appeal,  1,  6. — Certiorari,  5. 
Mandamus,  8, 11, 12. 

Confirmation  of  a  surveyor's  report 
of  a  public  road,'] — 1.  Justices  in 
quarter  sessions  cannot  decline  con- 
firming the  unopposed  report  of  a  sur- 
veyor of  highways  recommending  the 
alteration  or  opening  of  a  new  ro&d, 
on  the  ground  that  the  proposed  road 
has  been  finally  rejected  by  the  verdict 
of  a  jury  on  a  former  occasion,  if  upon 
inspection  the  alteration  and  lioe  of 
road  rejected  by  the  jury  and  the  ob. 
ject  of  the  pending  proceeding  do  not 
seem  to  be  identical.  Rcz  v.  The 
Justices  of  the  Home  District,  Trin. 
Term,  11  Geo.  IV. 

Sheriff  ^s  fees  due  by  district  by 
whom  to  be  paid,] — 2.  The  fees  of 
the  sheriffs  of  the  different  districts 
payable  by  the  districts  for  services 
rendered  by  the  sheriffs  in  the  admio. 
istration  of  justice,  are  to  be  audited 
and  paid  by  the  order  of  the  justices 
of  the  peace  of  the  several  districts  in 
sessions,  and  not  under  the  direction  of 
the  district  councils.  Hamilton  and 
Justices  of  tfie  Ijondon  District ,  In  re, 
Trin.  Term,  5  &  6  Vic. 

Power  of  justices  to  erect  a  gad 
from  district  funds*] — 3.  Justices  of 
the  peace  in  sessions  cannot  apfdy  the 
funds  of  a  district  towards  building  a 
new  gaol  and  court  house  without  an 
an  act  of  parliament  specially  confer- 
ring that  authority  upon  them.  Re^ 
V.  Justices  of  Netccastley  Dra.  Rep« 
214. 


qUEEN^S  COUNSKL. 


RAlLWiLY  COMPANIES. 
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QUEEN'S  BENCH  (KING'S 
BENCH), 

See  Appeal,  1,  2,  3, 4.— Jurisdic- 
tion. 

Title,] — 1.  The  proper  style  of  this 
Court  is  "  before  His  Majesty's  justi- 
ces," not "  before  the  King  himself  ^^ 
"  coram  vobis,"  not  "  coram  nobis." 
Boultan  v.  Randall,  Tay .  U.C  .R 184. 

[See  the  following  case.] 

2.  The  plaintiff  declares  upon  a 
judgment  and  gives  the  following  de- 
scription of  the  Court  of  Queen's 
Bench  in  Toronto — '<  For  that  whereas 
the  said  plaintiff  in  the  ninth  year  of 
the  reign  of  our  Lady  the  now  Queen 
in  the  Court  of  our  said  Ladr  the 

« 

Queen,  before  the  Queen  herself,  by 
judgment  of  the  same  Court  recovered 
a  judgment  &.c.  as  by  the  record  still 
remaining  in  the  same  Court  of  our 
Lady  the  Queen,  at  Toronto  aforesaid, 
more  fully  appears."  Held,  on  de- 
murrer to  this  description  of  the  Court 
as  being  uncertain,  description  good. 
Fre?ich  v.  Kingsmill,  iv.  U.  C.  R. 
215. 

Equitable  interference,"] — 3.  The 
Court  refused  to  interfere  equitably  to 
set  aside  a  sheriff's  sale  and  covenant 
for  the  payment  of  the  purchase 
money  entered  into  thereon.  Wood  v. 
Leeming  et  al.,  Tay.  U.  G.  R.  639. 


QUEEN'S  BENCH  COSTS. 
See  Costs,  I. — ^District  Court,  3. 


QUEEN'S  COUNSEL. 

A  patent  from  the  Crown  appoint- 
ing a  barrister  a  Queen's  counsel,  di- 
rected that  he  should  take  precedence 
after  another  Queen's  counsel  who  was 
subsequently  appointed  attorney  gen- 
eral :  Held,  that  such  patent  did  not 
then  entitle  him  to  precedence  before 
the   solicitor   general.      Boulton,  In 


QUIET  ENJOYMENT  (COVE- 
NANT FOR). 

See  Covenant,  n(2),  1^ 


QUI  TAM  ACTION. 

See  Maintenance  (Statute  of), 
paroim. — Penal  Action — Usury 
passim. 

QUO  WARRANTO. 

See  Bank  of  Upper  Canada,  2. — 
Mandamus,  15. 

Brockville  Police  Act — Contesting 
validity  of  election.] — 1.  The  Court 
will  not  grant  a  mandamus  to  try  an 
election  of  corporate  officers  chosen 
under  the  Brockville  Police  Act,  but 
will  leave  the  parties  contesting  the 
validity  of  such  election  to  their  remedy 
by  information  in  the  nature  of  a  quo 
warranto.  Election,  Board  of  Police j 
Brockville,  iii.  O.  S.  173. 

To  district  councillors,] — 2.  An 
information  in  the  nature  of  a  quo 
warranto  may  issue  to  shew  cause  by 
what  authority  a  municipal  councillor 
for  any  district  in  the  province  claims 
to  be  a  member  of  such  council.  Big" 
gar,  In  re,  iii.  U.  C.  R.  144. 

Refused  to  a  person  seeking  a  derh- 
ship  who  could  not  write,] — 3.  The 
Court  refused  an  information  in  the 
nature  of  a  quo  warranto  with  a  view 
of  placing  a  party  in  the  office  of  a 
township  clerk,  who  in  making  his 
application  shewed  that  he  could  not 
write.  Regina  v.  Ryan,  vi.  U.  G. 
R.  296. 


RACE  COURSE. 
See  Gaming,  1,  2,  3,  4,  5. 


re,  1. 


U.  C.  R.  317. 


RAILWAY  COMPANIES. 

See  Carrier,  14. —  Kingston  Ma- 
rine Railway  Company.  —  To- 
ronto AND  Lake  Huron  Rail- 
road Company. 
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RECBIPT. 


KECOGNIZAirCfE. 


RAPE. 

See  Seduction,  2,  3, 4. 


RATE  COLLECTOR. 

See  Bond,  I.  7. — District  Coun- 
cil, 6,  8. 

Not  paying  over  monies  ineligible 
to  any  township  office,"] — Under  sec. 
18  of  the  statute  1  Vic  eh.  21,  a  col- 
lector of  rates^  who  has  not  paid  over 
the  amount  collected  by  him,  aad  set- 
tled his  accounts  with  the  treasurer  on 
or  before  the  third  Monday  in  Decem- 
ber of  the  year  for  which  he  has  been 
serving,  is  ineligible  to  any  township 
office.  JRegina  v.  Ryan^  vi.  U.  C. 
R.296. 


READINESS  AND  WILLING- 
NESS. 

See  Accord  and  Satisfaction,  1. 
Arbitration  and  Award,  VI(2), 
2,  3. —  Assumpsit,  II.  5. —  Pay- 
menT|  7. — ^Pleading,  II.  40. 


REASONABLE  AND  PROBABLE 

CAUSE. 

See  Malicious  Arrest. —  Mali- 
cious Prosecution. 


RECEIPT. 

See  Fieri  Facias,  3. 

Receipt  in  full  not  conclusive,^ — 1. 
A  receipt  in  full  is  not  conclusive  evi- 
dence of  payment,  but  is  a  mere  ad- 
mission which  is  always  susceptible  of 
explanation  in  respect  to  the  circum- 
stances under  which  it  is  given,  and 
the  purposes  for  which  it  was  intend- 
ed to  answer.  Mbntforton  v.  Bondit, 
i.  U,  C.  R.  362. 

3.  A  receipt  givoD  and  accepted  for 
the  delivery  of  flour,  is  not  conclusive 
upon  the  party  accepting  it.  Mair  v. 
SolUnh  iv.  U.  C.  R.  505. 


Coftstruction  as  to  defendants  per^ 
sonal  liability  thereon,'} — 3.  Held^ 
that  the  following  receipt  **  Recdved 
of  Bradford  &  CuUer  a  note  they  held 
against  A.  Ladd,  on  which  there  was 
a  balance  due,  September  Ist  1842,  of 
$400 .33c.,  which  is  to  be  paid  to  them 
in  Michigan  treasury  warrants ;  also,  a 
balance  of  accounts  of  $57. 17c.,  which 
is  to  be  paid  in  current  money  if  enoaih 
is  collected,  if  not,  in  warrants.  (Sign- 
ed), Dennis  O^Brien,"  could  not  be 
considered  on  the  face  of  it  evidence 
of  a  promise  by  Mr.  O'Brien  penon- 
ally  to  pay  these  debts.  Bradford  et 
al.  V.  O'Brien,  vii.  U.  C,  R.  562. 


RECEIVER  GENERAL. 

The  receiver  general  of  this  pro- 
vince is  not  liable  to  actions,  at  the  suit 
of  individuals,  for  money  placed  in  his 
hands  by  the  executive  to  be  distribu- 
ted among  them.  Butier  v.  Dumh 
Tay.  U.  C.  R.  572. 


RECITAJL 

See  Ship  Registry  Act,  1,2. — Sta- 
tutes (Construction  of),  1,2,3, 
'^  4,  5,  6. 

♦ 

RECOGNIZANCE. 

See  Bail,  III.  7. — ^District  Court, 
10, 11. — ^Poundage  etc.,  4. 

Estreat — Relief  after  retttm  of  the 
imt,"] — 1.  Where  the  recognizance  of 
a  witness  on  a  criminal  charge  is 
estreated  for  his  non-appearance,  the 
Court  will  not  interfere  after  the  return 
of  the  writ  and  payment  of  the  estreat 
to  the  sheriff,  although  grounds  be 
shewn  which  would  probably  have 
seemed  satisfactory  to  a  judge  pre^ 
ding  at  the  Criminal  Court.  Regina 
V.  ieClerCf  4  Vic. 

Estreat^Relief  under  7  Wm.  IV.] 
— 2.  Where  a  recognizance  ibr  the 
appearance  of  a  person,  charged  widi 
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a  criminal  offence  it  estreated  for  bis 
oofi^appearance  at  the  time  appointed, 
the  Coarty  on  an  application  todia- 
chaiige  the  estreat  under  7  Wm.  IV. 
eh.  10,  see.  10,  will  act  onij  on  the 
gromida  set  forth  in  the  statute,  .fte- 
gina  V.  MaUheufs  ei  al.y  Trin.  Term, 
4  &;  5  Vic. 

Efect  of  emission  by  a  magistrate 
to  give  the  noticey  under  7  Wm,  IV. 
0^.  10.] — 3.  It  is  no  ground  for  dis- 
charging the  estreat  of  a  recognizance 
to  appear  as  a  witness  that  the  magis- 
trate who  bound  the  witness  over  did 
not  give  him  a  notice  of  the  time  he 
was  to  appear,  according  to  7  Wm.  IV. 
eh.  10,  sec.  8.  Regina  v.  Hiarpe, 
HiL  Teim,  6  Vic 

4.  It  Is  no  ground  for  discharging 
die  estreat  of  a  recognizance  of  bail 
that  the  bail  did  not  receive  from  the 
magistrate  who  took  the  recognizance 
(he  notice  directed  to  be  given  by  7 
Wm.  IV.  ch.  10,  sec.  8.  Regina  v. 
Schram  et  al.y  ii.  U.  C.  R.  91. 

What  recognisances  taken  under 
7  Vic.  ck.  31  binding  since  its  repeal, 1 
— 5.  Since  the  repeal  of  the  act  7  Vic. 
ch.  31 — Held,  that  the  recognizances 
taken  under  its  authority  are  not 
binding  upon  the  bail,  except  in  regard 
to  cases  in  which  the  debtor  has  been 
notified,  and  has  made  default  while 
the  act  was  still  in  force. — ^Macaulay, 
J.  dissentiente.)  Maxxhnaid  v  Wedcs 
et  al.,  ill.  U.  C.  R.  441. 


district  court,^'  is  sufficient.     ShmU* 
dice  V.  Fraser^  vii.  U.  C.  R.  60. 


Affidaxdl  cf  takings  bsf  fehmn  to  be 
made,"] — 6.  Acommissioaer  whotakes 
a  recognizance  of  bail  cannot  himself 
make  the  affidavit  of  such  taking. 
WaJifridge  y«  Lunt^  Tay.  U.  C.  it 

Allegation  (tf  filing  of  affidavit  of 
taking  Hf  reoognizanee.] — ^7.  In  an 
action  against  a  sheriff  for  the  escape 
of  a  prisoner  rendered  before  judg- 
ment, the  averment  in  his  plea  that  the 
affidavit  of  the  ^iie  taking  of  the  re- 
canassboee,  or  of  the  jottifieatbn 
dsdy  €M  with  the  clerk  of  thej 
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RECORD. 

Public  records  presumed  correct  till 
contraru  proved*'] — 1.  Every  roll  and 
record  filed  and  docketed  in  the  proper 
office  will  be  presumed  correct  until 
the  contrary  be  shewn,  although  it  may 
appear  that  the  entries  were  not  exam- 
ined with  the  original  papers  by  the 
officer  at  the  time  of  filing  and  docket- 
ing. Prentice  v.  Hamilton^  Dra. 
Rep.  410. 

Practice  as  to  bringing  in  a  record 
tshen  pleaded,'] — 2.  Where  a  record 
pleaded  is  of  another  Court,  the  prac- 
tice is  to  take  out  a  rule  appointing  a 
day  tp  bring  the  record  into  this  Court 
— otherwise,  where  the  record  pleaded 
is  of  the  same  Court,  there  a  meie 
notice  will  be  sufficient.  Hamilton  v« 
Skeaars  et  al.^  v.  U.  C.  R.  306. 


RECORD  (NISI  PRIUS). 

See  Amenbsient,  II.  passim. — As- 
sessment OF  Damages,  2. — Car- 
rier, 18.  —  iRREGULARrrr,  6. — 
Practice,  III.  5. 


Seal  of  Court  J  u^hen  necessary.] — 
1.  There  is  no  occasion  for  the  seal  of 
the  Court  to  be  affixed  to  a  record  of 
nisi  prius  in  an  outer  district  where 
the  suit  has  been  instituted  and  the 
cause  tried  there.  Scttt  v.  JUTOregor^ 
Tay.  U.  C.  R.  110. 

2.  It  is  necessary  that  a  nisi  prius 
reeord  in  the  Home  District  should  be 
sealed.  McLean  v.  Neeson  et  al.^ 
Trin.  Term,  5  d&  6  Vic. 

Striking  out  picas — Mere  order  in- 
suffieient.']-^.*Where\n  debt  on  bond 
the  plaintiff  obtained  a  judge's  order 
to  ttrike  oat  the  plea  of  non  est  :fec- 
tum,  but  passed  his  nisS  prius  reoofd 
with  that  jflea  on  it,  only  anaeKing  (he 
jud^s's  order  to  the  reeord:   HMt 
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that  the  plea  still  remained  a  part  of 
the  record ;  and  notwithstanding  the 
order  annexed,  the  plaintiff  must  prove 
the  bond.  Atkins  v.  Clark  et  al,, 
Mich.  Term,  3  Vic. 

Making  up  a  new  record,  when 
original  destroyed,'] — 4«.  A  new  nisi 
prius  record  was  allowed  to  be  made 
up,  the  original  having  been  destroyed 
by  fire.  White  v.  Hutchinson,  Tay. 
U.  C.  R.  416. 

Atoard  of  venire  when  issues  in 
fact  and  in  law.] — 5.  When  there 
are  issues  in  fact  and  in  law,  and  both 
sets  of  issues  go  to  the  whole  declara- 
tion, it  is  not  necessary  that  the  award 
of  venire  on  the  nisi  prius  record 
should  be  tarn  ad  triandum  quam  in- 
quirendum. Beatty  v.  McMasters  et 
al.y  Trin.  Term,  2  &  3  Vic. 

6.  Where  there  are  issues  in  fact 
and  in  law,  the  venire  must  be  ad  tri- 
andum quam  inquirendum,  and  a 
venire  ad  triandum  only  is  irregular. 
Hamiltan  v.  McFarland,  Mich.  Term 

3  Vic. 
[See  Amsndmbnt,  II.  36.] 

Ejectment — Rules  of  jHil»  Term, 
13  Vic.]— 7.  The  new  rules  of  Hil. 
Term  13  Vic,  do  not  dispense  with 
the  placita,  continuances,  jurata  Sec.  in 
the  record  in  an  action  of  ejectment. 
Doe  dem.  Burnham  v.  Simmonds, 
vii.  U.  C.  R.  508. 

Clerical  error.'] — 8.  The  Court  will 
not  set  aside  a  verdict  for  irregularity 
because  an  evident  clerical  defect  has 
been  altered  on  the  record  after  it  has 
been  entered  for  trial.  Culbert  v. 
Conger^  vii.  U.  C.  R.  389. 

JEfect  of  mistake  in  the  teste  of 
venire  facias^ — 9.  A  mistake  in  the 
teste  of  the  venire,  inserting  the  15th 
year  of  the  reign  instead  of  the  12th, 
IS  not  an  irregularity  appearing  on  the 
record,  but  in  the  process  issuing  to 
the  coroner  to  summon  the  jury,  and 
is  therefore  no  ground  to  set  aside  the 
verdict  for  irregularity.    lb. 

Alterationof  record  without  leave 
—Verdia  set  ond^.]— 10<.  Where  a 


nisi  prius  record,  when  entered  with 
the  clerk  of  assize,  terminated  with  a 
transcript  of  the  pleadings,  and  con- 
tained no  award  of  venire,  no  jurata, 
or  any  day  of  nisi  prius  given,  and 
after  it  had  been  some  days  in  this 
state,  was  withdrawn  from  the  cleii 
of  assize  by  the  plaintiff's  attorney  and 
altered,  by  adding  what  was  necessary 
without  leave — the  Court,  upon  appli- 
cation in  term  setting  out  these  facts, 
set  aside  the  verdict.  Mussel  et  to. 
V.  Graham,  vii.  U.  C.  R.  159. 

Record  umoarranted  by  prevums 
proceedings — Objection  u^ken  enter^ 
tained.] — 1 1.  The  Court  cannot  look 
behind  the  record,  unless  where  the 
application  is  to  set  aside  the  reconl 
itself.  An  objection,  therefore,  to  the 
record  as  being  improperiy  made  up 
without  proceedings  to  warrant  it,  can- 
not be  entertained  upon  an  application 
to  set  aside  the  assessment  of  damages. 
Gamble  et  al.  v.  Rees,  vii.  U.  C.  K. 
406. 

Remanet — Repassing  and  reseoL 
ing.] — 12.  Where  the  record,  after 
having  been  made  a  remanet,  had  not 
been  repassed  or  resealed,  and  was 
otherwise  before  the  Court  in  a  sloven- 
ly state,  the  Court  set  aside  the  verdict 
with  costs:  they  bound  themselves, 
however,  to  no  inflexible  rule  on  the 
subject  of  repassing  and  reseaiing. 
Lucas  v.  Featman,  vii.  U.  C.  R.  20. 

[See  new  rules  of  HiL  Term,  13  Vic,  No. 
xlk] 

Incorrect  nisi  prius  cktuse — Fer- 
dict  set  aside.] — 13.  A  verdict  was 
set  aside  on  account  o(  there  being  no 
proper  nisi  prius  clause  in  the  record. 
Doe  dem.  Murphy  v.  McChsireetal., 
vii.  U.  C.  R.312. 

[Reeonla  in  ejectment  under  the  new  ^ 
See  statute  14  &  15  Vic.  ch.  114,  sec  6.] 


RECTOR. 
See  Wax,  13. 

EjeotmenU  for  glebe  land — Evh 
denceJ] — ^In  cgectmeat  by  a  rector  fer 
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flebe  land,  he  must  prove  presentation, 
inatitution  and  induction  ;  and  if  any 
one  of  these  be  wanting,  the  action 
must  fail.  Doe  dem.  Creen  v.  Fries- 
man^  Hil.  Terni|  4  Vic. 


REDEMPTION  (RIGHT  OP). 

See  Execution,  11. — Maintenance 
(Statute  of),  7. — Mortgage,  5, 
13. 


5! 


REFERENCE. 

I.  To  Arbitration. 
See  Arbitration  and  Award,  I. 

II.  To  Compute. 

See  Attorney,  IV.  4. — Billm  of 
Exchange  etc.,  VIII.  6. — Prac- 
TICS,  II.  8. 


REGISTRY  AND  REGISTRAR. 

See  Deed,  III. — Infant,  5. — ^Mort- 
gage, 8,  14.— Sheriff's  Deed,  5. 
Ship  Registry  Act. — WaL,  1,2,3. 


RELEASE. 

!•  Of  Estates  in  Land. 
IL  Of  Causes  of  Action. 

I.  Of  Estates  in  Land. 

See  Deed,  HI.  13. — ^Joint  Tenancy, 
2. — Sheriff's  Deed,  2. — Title,  10. 

Operation.'] — Where  a  party  does 
not  grant  all  his  interest  in  the  land  to 
B.y  but  merely  gives  up  his  right,  this 
is  a  mere  release,  and  to  make  it  good, 
requires  that  the  releasee  should  have 
a  previous  estate  or  interest  in  poijses. 
«on,  on  which  the  release  could  ope- 
imte.  Doe  dem.  Phdan  v.  Kinnally^ 
vii.  U.  C.  R.  480. 


II.  Of  Causes  of  Action. 

See  Arbitration  and  Award,  IV 
1),  1 ;  VIII.  6.— Attorney,  in. 
►.—Covenant,  11(2),  1 1. — Eject- 
ment, Vlll.  20. — ^Judgment,  6. — 
NutsANCJB,  3.^ — Principal  and 
Surety,  3. — Replevin  etc.,  15. 
Trespass,  I.  21. — ^Witness,  7. 

Actum  by  assignee  of  a  chose  i?i  etO" 
Hon — Fraudulent  release  by  asstgn- 
or."] — ^Where  a  chose  in  action  has 
been  assigned,  and  an  action  is  brought 
for  the  benefit  of  the  assignee  in  the 
name  of  the  assignor,  the  assignor  will 
not  be  allowed  fraudulently  to  give  a 
release ;  and  where  a  release  from  him, 
which  has  been  obtained  by  fraud  as 
against  the  assignee,  is  pleaded,  the 
Court  will  set  the  plea  aside  and  or- 
der that  the  release  shall  not  be  made 
use  of  at  the  trial.  Rowand  v.  Tylers 
Mich.  Term,  5  Wm.  IV. 


RELIGIOUS  SOCIETIES. 

See  Ejectment,  IV(2), 6. — Presby* 
terl^n  Church,  Galt. 

Deed  to  a  church  described  in  apar» 
ticular  way — Change  of  its  constitu- 
tion— Ejectment.'] — 1.  Where  real 
property  was  given  by  deed  in  trust  for 
the  Methodist  Episcopal  Church  in 
Canada,  according  to  the  rules  adopted 
by  the  general  annual  conference,  and 
that  when  any  of  the  trustees  or  their 
successors  should  cease  to  be  a  mem- 
ber of  that  church,  that  such  trustee 
should  vacate  his  trusteeship ;  and  at  a 
general  conference  the  majority  did 
away  with  episcopacy,  and  having  ap- 
pointed new  trustees,  claimed  the  pro- 
perty from  the  old  trustees  on  the 
ground,  that  as  they  had  not  conform- 
ed to  the  rules  of  the  general  confer- 
ence they  had  ceased  to  be  trustees 
according  to  the  terms  of  the  trust  deed, 
and  the  new  trustees  took  possession 
of  the  property:  Heldj  on  ejectment 
brought  by  the  old  trustees,  that  they 
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were  entitled  to  recover,  the  oonfer- 
ence  having  no  power  to  do  away  with 
episcopacy y  and  the  old  trustees  by 
continuing  in  the  original  church, 
having  complied  with  the  terms  oftiie 
deed.  Doe  dem.  Trustees  Methodist 
Episcopal  Churdi  v«  Belly  Hil.  Term, 
7  Wm,  IV. 

[Thif  decision  was  afterwards  reversed  in 
Dot  dem.  RtynoldM  v.  FlitU,  Mich.  Term,  4 
Vic,  and Doedm^  MtyiMM  ▼.  Km/,  hat  been 
since  upheld  in  Doe  dan.  Methodiet  EpUcopai 
Trutteee  v.  Bran,  Trin.  Term.  6  &  6  Vic] 

TreqKus  against  a  trustee  taho  had 
ceased  to  be  a  member.'] — 2.  Trespass 
was  held  to  be  maintainable  by  the 
trustees  of  a  Methodist  chapel  against 
a  person  who  was  a  trustee,  but  having 
ceased  to  be  a  member  of  the  society 
could  not  hdd  the  trust  under  the  pro* 
visions  of  the  deed  which  created  it ; 
and  some  of  the  plaintiffs^  who  were 
not  the  original  trustees,  but  had  been 
elected  as  their  successors  under  the 
same  provisions,  were  properly  joined 
in  the  action.  Everett  et  al*  v.  How- 
elletal.y  Mich.  Terw,  1  Vic. 

Ejectment  by  trustees  in  acorporate 
name.] — 3.  An  ejectment  cannot  be 
maintained  on  a  demise  of  a  Methodist 
church,  as  a  corporate  body :  the  de- 
mise must  be  in  their  names  as  indi- 
viduals. Doe  dem.  Methodist  Trus- 
tees V.  Carudn,  Trin.  Term,  1  &  2  Vic. 


REMAINDER  (ESTATE  IN). 

See  Estate,  5,  9. 


REMANET. 

See  Judgment  as  in  case  of  Non- 
suit, I.  2, 12. — ^SxcoRD  (NisiPjii- 
us,  12.— Writ«  of  Trial  etc,  2. 

TVial  by  prowso,"] — After  a  cause 
bu  been  carried  down  to  be  tried  and 
iMide  a  reroanet,  the  defendant  cannot 
role  the  plaintiff  to  enter  the  issue,  but 
bia  ppeper  coune  ia  to  take  the  oauae 


down  to  trial  by  proviso.  BesdUm  v. 
Jareisy  Mich.  Term,  5  Vic,  P.  C, 
Jones,  J. 

REMITTITUR  DAMNA. 
See  Amendment,  IIL7,  S. 


RENDER  (BY  BAIL). 

See  Arrest,  II.  16. — Bail,  1. 4, 5, 

6,  7,  8. 


RENT. 


See  Bond,  II.  15. — Covenant,  11(1), 
6;  11(2),  4.— Ds  Injuria,  ^.--Dis. 
TRESS,  I.  passim. — Landlord  and 
Tenant,  I.  9 ;  II.  4. — Lease,  I. 
5,  7;  II.  1. — ^Midland  District 
Turnpike  Tru  st,  2, 3. — ^Pleadikg, 
II.  1 5. — Replevin  etc.,  passim.— 
Trespass,  II.  24. 

Apportionment.'] — Where  a  tenant 
leased  premises  at  one  entire  year  and 
his  landlord  died,  having  devised  the 
premises  among  several  persons:  Held, 
that  those  persons  might  bring  separate 
actions  against  the  tenant  for  such  part 
of  the  rent  as  each  would  be  entitled  to 
according  to  his  respective  share,  witli- 
out  any  other  apportionment  than  t 
jury  might  make  in  each  suit.  Hare 
et  ux.  ▼.  Proudjboty  Hil.  Tenn,7  Vic 


RENT  CHARGE. 
See  Execution,  18. 


REPLEADER. 

See  District  Coxjrt,  7. 

After  nonsuit.] — There  can  be  no 
repleader  where  the  plaintiff  has  been 
nonsuited,  and  so  out  of  Court  Jjount 
V.  Smith,  v.  U.  C.  R.  302. 

[On  a  jpdgpaoit  of  realeader,  neither  jputj 
is  entitled  to  cotta.  Piummer  v.  Lm,  ii.  M. 
k  W.  496.] 
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REPLEVIN  AND  REPLEVIN 
BOND, 

See  Amendment,  II.  21. — ^District 
Court,  3, 4, 14. — Judgment  as  in 
CASE  OF  Nonsuit,  1. 5. — New  Tri- 
al, V.  6. — Pleading,  V.  3. 

Writ.'] — 1.  A  writ  of  replevin  with 
the  jiuiicies  clause  is  irregidar*  CoT' 
mU  y.  Quick,  Dra.  Rep.  44f0. 

Distress  far  rent — Eviclence.] — 2» 
In  replevin,  under  the  pleaof  non  ten- 
uit  to  an  avowry  for  rent  in  arrear,  the 
plaintiff  may  shew  an  eviction*  Car- 
tnack  V.  Bergin,  Trin.  Term,  7  Wm. 
IV. 

Service  of  summons — Time  to  de- 
dare,] — 3.  Personal  service  of  the 
summons  in  replevin  is  not  necessary ; 
and  after  the  goods  have  been  reple- 
vied, if  the  defendant  do  not  appear, 
the  plaintiff  may  proceed  by  notice, 
under  4  Wm.  IV.  ch.  7,  sec.  6,  and 
he  must  declare  as  in  other  cases 
within  a  year  after  the  return  of  the 
writ,  or  he  will  be  out  of  Court.  ^Za- 
vitz  V.  Hoover  et  a/.,  Mich.  Term,  1 
Vjc. 

Jbsue  of  non  tenuit — Evidence.] — 
4.  Where  in  replevin,  the  landlord 
avowed  for  two-and-a-quarter  years' 
rent,  bat  proved  a  tenancy  for  only  one 
year,  although  the  tenant  continued  in 
pooession  for  diree  years,  having  how- 
ever paid  no  rent  nor  made  any  ac- 
knowledgment during  tlie  last  two 
years :  Hjeldf  a  fatal  variance  on  the 
plea  of  noo  tennit,  Thompson  v.  For- 
sythf  Easter  Term,  3  Vic. 

Plea  qfriens  in  arrear — Deduction 
for  ifnprovements,]-^~5^  Where  it  ap- 
pear^ that  the  landlord  had  covenant- 
ed to  allow  the  tenant  all  reasonable 
improvements  made  by  h\m  in  th^ 
amoiint  of  his  rent :  Held,  that  the 
tenant  could  deduct  the  value  of  the 
improvements  from  the  rent  due,  and 
the  landlord  could  recover  only  for  the 
residue ;  and  that  such  right  of  reduc- 
tion iDi^t  be  given  in  evidence  under 
the  plea  of  rieoa  ia  atreari  and  need 


not  be  specially  pleaded.     WilcooBson 
y.  Falmer,  Trin.  Term,  3  &  4  Vic. 
[Also,  tee  cases  8  and  9,  mfra.] 

Form  of  declaration  on  bond.] — 6. 
In  a  declaration  by  the  assignee  of  a 
replevin  bond,  it  is  bad  on  general  de- 
murrer to  declare  in  the  form  used  in 
England,  with  an  averment  of  a  plaint 
made  to  the  sheriff*  Hutt  v.  Keithf 
i.  U.C.R.478. 

Parties  to  oond  going  to  arbitration 
release  the  surety^ — 7.  Where,  after 
proceedings  have  been  commenced  on 
a  replevin  bond,  the  parties  to  the  re- 
plevin go  to  arbitration  without  the 
assent  of  the  surety,  all  further  pro- 
ceedings against  the  surety  will  be 
stayed :  Aliter,  where  the  reference 
to  arbitration  takes  place  with  his 
assent.  Hutt  v.  Gilleland,  and  Hutt 
V.  Keith,  i.  U.  C.  R.  540. 

Riens  in  arrear — Deduction  for 
improvements.] — 8.  To  an  avowry 
under  a  distress  for  rent,  the  plaintiff 
replied  riens  in  arrear,  and  also  set  out 
specially  an  agreement  to  be  allowed 
to  make  certain  repairs  and  to  deduct 
the  amount  from  the  rent  which  he 
averred  he  had  done ;  this  answer  to 
the  avowry  is  good,  under  either  of  the 
above  pleas.  Wheeler  v.  Sime  et  al., 
iii.  U.  C.  K.  143. 

Agreement  to  allow  deduction  from 
rent,  for  improvements  ^.] — 9.  A 
landlord  agreed  with  his  tenant  that  if 
he  should  not  paint  the  tavern  outside^ 
and  the  sheds  and  driving  house,  &c* 
in  1843,  the  tenant  might  do  it  in  1S44», 
and  chaiige  it  against  the  rent  of  1845. 
The  landlord  did  not  paint ;  the  tenant 
only  began  to  point  in  June  1845,  du^ 
ring  which  month  he  painted  one  side 
and  two  ends  of  the  tavern,  but  had 
not  finished  painting  any  of  the  build- 
ings on  the  12th  of  July  1845,  when 
the  landlord  distrained  for  a  quarter's 
rent  due  on  the  1st  of  July  1845: 
Hdd^  in  an  action  oi  replevin,  that 
under  the  terms  of  the  lease  with  re- 
spect to  the  painting,  the  landlord 
might  diatrain  for  the  quarter's  rent 


S8S 


REPLBYIir. 


RKVENUK. 


due  on  the  Ist  of  July  1845,  though 
the  painting  which  had  been  then  be. 
gun  but  not  completed,  exceeded  the 
quarter's  rent  for  which  the  landlord 
had  distrained.  MUlmine  v.  Hart^ 
iv.  U.  C.  R.  525. 

Amendment  of  defendant'*s  avouy- 
ry.] — 10.  Where  there  have  been 
two  leases  between  the  plaintiff  and 
the  defendant  in  replevin,  and  the  de- 
fendant avows  under  tile  wrong  one, 
the  Court  will  allow  him  to  amend  at 
the  trial,  if  the  amendment  cannot  be 
shewn  to  prejudice  the  plaintiff,  j^d- 
VKurds  v.  Holm^St  iv.  U.  C.  R  94". 

11.  Quare:  Can  the  action  of  re- 
plevin be  sustained  in  any  Court  at  the 
present  time  upon  a  mere  tortious 
taking  or  detention  not  in  the  nature  of 
a  distress  ?  Foster  v.  Miller,  v.  U. 
C.  R.  509. 

[See  statute  14  &  15  Tie.  ch.  64,  sec.  1.] 
Nil  habuit  replied  by  a  stranger.'] 
»->12.  A  stranger,  whose  goods  have 
been  seized  on  the  premises  of  a  te- 
nant and  distrained  for  rent,  cannot,  any 
more  than  the  tenant  himself,  question 
the  landlord's  right  to  demise.  Smith 
V.  Aubrey f  vii.  U.  C.  R.  90. 

Denial  of  landlord's  title  at  time  of 
demise."] — 13.  Any  plea  to  an  avowry 
involving  a  denial  of  the  landlord's  title 
at  the  time  of  the  demise  is  bad.  Hart-' 
ley  et  at.  v.  Jarvis,  vii.  U.  C.  R.  545. 

Forfeiture  of  bond.] — 14.  The 
Court  will  not  determine  summarily 
whether  a  replevin  bond  has  been  for- 
feited or  not.  Hoover  et  al.  v.  ZavitZf 
Trin.  Term,  1  &  2  Vic. 

Several  obligors — Release  of  one — 
Rs  effect.] — 15.  A  release  by  plaintiff 
to  one  of  several  obligors  in  a  replevin 
bond  to  the  sheriff,  after  an  assignment 
to  the  plaintiff,  releases  all;  and  re- 
leasing the  sureties,  the  plaintiff  has 
no  right  of  action  against  the  sheriff 
for  taking  insufficient  sureties.  Kir* 
kendall  v.  Thomas^  vii.  U.  C.  R.  90. 

[See  statute  14  &  15  Tic.  ch.  64,  intituled 
''  An  Act  to  amend  and  extend  .the  law  rela- 
tiiur  to  the  remedy  by  replevin  in  Upper 
Canada.'! 


REQUEST. 

See  Arrest,  I.  1 1, 12, 13, 14, 31.— 
CoiTMON  Schools,  4. — District 
Council,  10. — Monet  Pah),  5.— 
Pleading,  II.  17;  VIII.  2. 

Averment  of  tcken  necessary ^-A. 
Where  no  time  is  limited  for  the  doiDg 
of  an  act,  it  must  he  done  in  a  reason- 
able time,  and  a  special  request  must 
be  averred,  but  the  omission  of  it  is 
immaterial  aAer  verdict.  Daily  v. 
Stevenson^  Easter  Term,  2  Vic. 

Omission — How  taken  advantage 
of] — 2.  The  omission  of  an  averment 
of  a  special  request  is  matter  of  form, 
and  cannot  be  objected  to  on  general 
demurrer.  McLeody.Jack$otiy}ILz\i. 
Term,  7  Wm.  IV. 


REQUESTS  (COURT  OF). 
See  Bailiff,  3.— Division  Court. 


RE-REGISTRY. 
See  Deed,  II.  16. 


RESIDENCE. 

See  Abatement,  1, 3.8. — Ab8con]>- 
ING  Debtor,  8. — Arrsst,  1.31.-^ 
Security  for  Costs. 


RESTITUTION. 
See  Forcible  Entry  etc.,  1, 2. 


RETURN  OF  WRITS. 

See  Amendment,  I.  8. — ^Falss  Re- 
turn.— Fieri  Facias,  9. — Sher- 
iff, I.  1, 12, 16, 17;  II.  passim. 


REVENUE. 

See  Customs  Acts. 

In  debts  due  to  the  Crown,  \vhidi 
would  be  cognisable  in  the  Ccuit  of 
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Exchequer  in  England,  this  Court  may 
give  relief,  when  it  appears  that  in  law, 
reason,  or  good  conscience,  the  debtor 
ought  not  to  be  charged.  Regina  v. 
Banter,  Mich.  Term,  7  Vic. 


REVENUE  LAWS. 

See  Customs  Acts,  (of  which  this  is 
a  continuation). 

Action  for  seizure  of  goods  by  an 
unauthorized  person  —  Notice.] — 8. 
A  seizure  of  goods  for  a  breach  of  the 
revenue  laws  by  a  person  who  is  not 
an  authorized  officer  of  the  customs  at 
the  time,  but  whose  act  is  subsequently 
adopted  and  sanctioned  by  the  collec- 
tor of  customs  for  the  part  of  the 
country  where  the  seizure  is  made,  is 
so  far  protected  by  the  statutes  relating 
to  the  customs  as  to  entitle  the  per- 
son seizing  to  the  notice  of  action.  Sec, 
required  by  those  statutes.  Wads- 
worth  V.  Murphy,  ii.  U.  C.  R.  120. 

Forfeited  goods  when  condemned.'] 
— 9.  Where  goods  are  seized  for  what 
appears  to  be  a  direct  violation  of  the 
revenue  laws  relating  to  the  customs, 
by  which  they  become  forfeited,  they 
are  absolutely  condemned  at  the  end 
of  thirty  days,  if  no  claim  is  properly 
made  for  them,  according  to  the  impe- 
rial statute  4  &  5  Wm.  IV.  ch.  89, 
sec.  25 ;  and  after  such  condemnation 
for  default  of  such  claim,  the  owner 
cannot  bring  trespass  for  any  alleged 
illegality  in  the  seizure.    lb. 

Irrformalion  for  a  penalty — Scien^ 
ter  a  proper  question  for  the  jury — 
Requisites  of  information.'] — 10.  In 
an  information  for  a  penalty  under  the 
customs  acts,  for  knowin^y  harboring 
smuggled  goods,  the  scienter  is  a  pro- 
per question  for  the  jury  ;  and  in  such 
an  information,  the  particular  illegal 
act,  as  ,  that  the  goooB  were  imported 
without  the  payment  of  duty,  &c., 
should  be  specified,  and  the  informa- 
tion should  expressly  shew  that  the 
offence  chained  to  have  been  commit- 
ted was  contrary  to  the  form  of  the 


statute.    Regina  v.  Aumond,  and  R^ 
gina  v.  Boston,  ii.  U.  C.  R.  166. 

Reoooery  of  second  penalty.] — 11. 
If  a  quantity  of  smuggled  goods  be  pur- 
chased at  one  time,  but  seizures  of 
them  are  made  at  difierent  times,  only 
one  penalty  for  harboring  them  can  be 
recovered.     2b. 

[It  was  designed  that  the  above  cases  should 
have  been  placed  under  the  title  "^  Customs 
Acts,"  but  being  from  some  mistake  omitted, 
they  are  introduced  here  merely  as  a  coatina- 
ation  of  that  title.] 


REVERSION  AND  REVERSION- 

ERS. 

See  Action,  2. — ^Estate,  6. — Exe- 
cution, 22. — ^HiGHWAY,  7,  8,  9.-r- 

NUISANCE,  2,  3. 


REVIEW  (COURT  OF). 

See  Insolvent  etc.,  24. — Prohibi- 
tion, 1. 


REVOCATION. 

I.  Op  Agent's  Authority, 

See  Auction  etc.,  4. — Principal 
AND  Agent,  2, 4. 

II.  Of  Wills. 
See  Title,  9.— Well,  12. 


RIDEAU  CANAL. 

See  Crown  Grant,  10, 11. 

Defence  under  the  act — What  we- 
cessary  to  be  shewn.] — 1.  If  a  defen- 
dant rest  his  defence  on  his  acting  un- 
der the  Rideau  Canal  Act,  he  should 
be  prepared  to  prove  that  the  act  he 
justifies  was  regularly  done  under  the 
statute,  and  not  rely  merely  on  his  be- 
ing employed  in  the  construction  of 
the  canal.  Phillips  v.  Redpaih  et  dl., 
Dra.  Rep.  72. 

Quarrying  stone — Rights  of  con" 
tractor,] — 2.  A  contractor  or  work- 
man entering  upon  land  to  quarry  stone 
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RULE  TO  COMPUTE. 


SCHOOL  TRUSTEES. 


under  the  Rideau  G&nal  Act,  gains  no 
property  in  the  stone  by  severing  it 
from  the  freehold:  when  it  is  quarried 
it  belongs  to  the  Crown,  or  if  the  Crown 
do  not  take  it,  to  the  owner  of  the 
land,  and  therefore  an  assignment  by 
the  workman  who  quarried  the  stone 
18  void.  Mittleberger  v.  By^  ii.  O.  S. 
345. 

Traoerfor  detaining  lumber.'] — 3. 
Trover  lies  against  a  lock  keeper  on 
the  Rideau  Canal  for  not  delivering  up 
lumber  seized  and  detained  by  him 
under  the  provisions  of  the  Rideau 
Canal  Act,  (8  Geo.  IV.  ch.  1,)  for  ob- 
structing the  navigation,  on  a  tender  of 
the  charges  occasioned  by  such  seizure 
and  the  removal*  of  the  obstruction. 
Crbu/^'V.  Jones,  iii.  0.  S.  53. 


RIENS  IN  ARREAR. 
See  Replbvin  etc.,  5, 8. 


RIGHT  OF  REDEMPTION. 

See  Execution,  1 1. — ^Maintenance 
(Statute  of),  7.-Mortgage,  5, 13. 


RIGHT  OF  WAY. 
See  Easement,  1. — Highway. 


RIGHT  TO  BEGIN. 
See  Appeal,  3. — Onus  Proband!. 


RULE  FOR  JUDGMENT. 
See  Ejectment,  II.  3,  4.— -Judo. 

MENT,  16, 17. 


RULE  TO  DISCONTINUE. 
See  Practice^  II.  40. 


RULE  TO  PLEAD. 
See  Information,  S. 


RULES,  ORDERS  AND  SUM- 
MONSES. 

See  Practice,  II. 


SALE. 

See  Auction  and  Auctioneek.— 
Bought  and  Sold  Notes. — Horse. 
Sheriff's  Sale. — Sunday,  S.«- 
Taxes,  passim. 


SALE  OF  OFFICER 
See  Bond,  I.  11. 


SALTFLEET. 
See  Binbrook. 


RULE  OR  SUMMONS  TO  COM- 
PUTE. 

See  Attorney,  IV.  4. — Practice, 

II.  8.  • 


SATISFACTION. 

See  Interest,  !• 

Cross  verdscU.'] — A.  being  in  exe- 
cution at  the  suit  of  B.,  recovered 
against  B.  a  verdict  for  a  smaller  sum: 
Held,  that  proceedings  in  A.'s  action 
against  B.  should  be  stayed  on  B.'s 
acknowledging  satisfaction  on  his  judg- 
ment for  the  amount  of  A.'s  verdict 
against  him.  Bethune  Y.  Brown,  Mich. 
Term,  7  Wm.  IV. 


SCHOOL  ASSESSMENT. 
See  Division  Court,  1« 

•  >  - 


SCHOOL  TRUSTEES. 
Sie  Comiov  Schools. 


8CIBS  FACIAS. 


BEAIi. 
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SCIRE  FACIAS. 

See  Amendment,  III.  13. — Bail,  II. 
9.  —  Bond,  IL  17. — Executor 
ETC.,  III.  2. 

Against  an  heir.'] — 1.  A  scire  fa- 
cias will  not  iasae  against  an  heir  under 
the  provisions  of  the  5th  Geo.  II., 
although  an  execution  may  have  issued 
against  the  goods  and  chattels  in  the 
hands  of  the  administrator,  and  a  re- 
turn of  nulla  bona  has  been  made. 
Fatersm  v.  MKay,  Tay.  U.  C.  R.  47. 

Irregular  judgment  on  set.  fa, — 
Sheriffs  deed.'] — 2.  A  judgment  on 
aci.  fa.  against  B.,  the  heir  of  the  de- 
ceased owner  of  the  land,  and  a  fi.  fa. 
thereon,  awarding  the  sale  of  lands  of 
which  the  deceased  was  seieed  on  a 
specified  day,previous  to  which  he  had 
died|  will  not  sustain  a  purchase  and 
a  sheriflf 's  deed  under  such  judgment, 
and  the  fi.  fa.  gives  no  title.  .  Varey 
y.  Muirhead,  Dra.  Rep.  498. 

Admimstrator  not  aUowed  to  revive 
a  judgment  pending  an  appeal  to  the 
King  in  Council.] — ^3.  An  adminis- 
trator will  not  be  allowed  to  revive  a 
judgment  in  favor  of  his  intestate, 
pending  an  appeal  to  the  Court  of  the 
Governor  in  council,  or  the  King  and 
privy  council,  in  the  original  action, 
although  it  be  proved  by  affidavit  that 
the  plaintiff  in  whose  favor  judgment 
was  given  in  the  Court  below,  died 
after  judgment,  and  before  the  allow- 
ance of  the  appeal  to  the  King  in 
council,  though  afler  the  allowance  of 
that  to  the  Governor  and  council. 
Washburn  v.  Fowellf  ii.  0.  S.  463. 

Execution  issued  on  a  judgment 
more  than  a  year  old,  vnihout  a  sci. 
fa.] — 4.  The  Court  refused  to  set 
aside  upon  motion  a  ca.  sa.  which  had 
been  issued  upon  a  judgment  more 
than  a  year  old,  no  sci.  fa.  having  is- 
sued to  revive  it,  although  it  was  held 
that  the  ca.  sa.  was  clearly  irregular, 
yet  not  void,  but  voidable,  and  that  the 
proper  remedy  would  seem  to  be  a 

3  o      • 


writ  of  error.    McNally  v.  Stevens, 
Tay.  U.  C.  R.  355. 

5.  If  a  judgment  be  more  than  a 
year  old  it  is  irregular  to  issue  an  exe- 
cution upon  it  without  a  scbe  facias, 
even  though  a  writ  of  fieri  facias  has 
been  issued,  but  not  returned  and  filed 
within  the  year.  Sewell  v.  Thomp^ 
son,  Easter  Term,  2  Vic,  and  Wilson 
V.  Jamieson,  Easter  Term,  7  Vic. 

Stay  of  proceedings  on  a  scLfa* 
against  a  surety.]-— S.  The  Court 
stayed  proceedings  on  a  sci.  fa.,  on  a 
bond  to  the  Queen,  against  a  surety  for 
the  due  performance  of  the  duties  of 
a  post  office  by  a  deputy  post-master,  * 
to  recover  a  large  sum  of  money  which 
he  had  not  accounted  for,  where  it 
appeared  that  the  deputy  post-master 
was  in  good  circumstances  whei^he 
default  was  made,  and  the  deputy  post- 
master general  had  at  that  time  taken 
security  from  him  for  the  amount 
without  the  knowledge  or  consent  of 
the  surety,  who  was  liot  informed  of 
thecircumstance  until  three  years  after, 
when  the  deputy  pott-master  had  be-  . 
come  insolvent,  the  scire  facias  having 
been  issued  also  for  the  benefit  of  the 
deputy  post-master  general,  who  had 
taken  the  security  from  the  defaulter  to 
reimburse  him  for  the  amount  of  the 
idefalcation  which  he  had  paid,  his  se- 
curities having  turned  out  unproductive 
in  part.  Regina  v.  Bonter,  Mich* 
Term,  7  Vic. 

SCOTLAND. 

• 

See  Abscondino  Debtor,  23. 


SEA. 
See  Cbown  Graht,  9. 


SEAL. 
See  Bon:.),  II.  9. — Corporation,  10, 
11. — IJo'^*®''  Courts. — Foreign 

JUDGMKSNT,  2. — OtBR. — PROCESS, 
9.— WliRRANT,  2. 


tse 


•S0DCTIO1I. 


•cmHrrioir. 


A  circular  flourish  with  the  word 
"seal"  inscribed,  19  not  a  legal  seal. 
Nagle  V.  KUts,  Tay.  U.  C.  R.  364. 

[As  (o  what  is  or  is  not  a  seal,  see  the  case 
of  The  Queen  v.  The  Juhalitanit  of  St. 
Pauls,  Covent  Garden  J  (^.  R.  232,  where  the 
impression  was  made  in  ink  wilh  a  wooden 
block  in  the  usual  place  of  the  seal ;  also,  a 
Tery  recent  case  in  our  own  Court  of  Queen's 
Bench^that  of  Donaldson  v.  Clementt  decided 
in  Mich.  Term,  15  Vic.,but  not  yet  reported.] 


SECURITY  FOR  COSTS. 

See  Waiver,  1. — Witness,  10. 

Plaintiff  a  prisoner, "l-^l .  Where 
a  defendant  applied  for  security  for 
costs,  by  affidavit  dated  22nd  May, 
and  one  of  the  plaintiffs  deposed  in  an 
affidavit  on  3l8t  June  that  he  was 
resident  at  Kingston,  where  in  fact  he 
was  in  gaol,  the  Court  ordered  secu- 
rity. Bastahle  et  al,  v.  MouxUtf  Tay. 
U.C.R.677. 

Affidavit,]— 2.  Where  the  plaintiff 
has  left  the  province,  the  affidavit  re- 
quiring security  for  costs  should  state 
that  he  has  become  a  stationary  resi- 
dent in  a  foreign  j  urisdiction.  MtcJde- 
jokn  €t  al.  v.  Holfnes,  Tay.  U.  C.  R. 
43. 

Appearance  to  sustain  motion.'] — 

3.  The  defendant's  attorney  entering 
common  bail,  is  a  good  appearance  to 
Bustain  a  motion  for  security  for  costs. 
Grace  v.  Meighan,  Dra.  Rep.  196. 

Military  officer  out  of  Canada,] — 

4.  A  military  officer  on  duty  out  of 
Canada  and  suing  as  plaintiff,  must, 
upon  the  usual  affidavit,  give  security 
for  costs.  Tripp  v.  Fraser,  u  U.  C. 
R.253. 


-   ♦ 


SEDUCTION.  • 

See  New  Trial,  II.  10 ;  IT.  6,  13, 
14  5  VIII.  16. 

Formof  action.]— I.  T  i^spass  or 
case  wiil  lie  for  seduction.  jCavan  v. 
Walsk,  Mich.  Term,  1  WaC  IV. 

W.  615.  ^ 


If  a  rape,  no  action  for  seduction 
toill  lie.] — 2.  An  action  for  sedactioa 
will  not  lie,  where  the  defendant  has 
had  connexion  with  the  seduced  against 
her  will,  (Macaulay,  J.,  doubting  wheth- 
er the  evidence  in  this  case  proved  a 
rape  or  not).  Vincent  v.  Sprague, 
iji.  U.  C.  R.  283, 

3.  Whenever,  in  a  civil  action  for 
sedbction,  it  turns  out  upon  the  trial 
that  the  act  complained  of  vras  not 
merely  a  trespass,  but,  as  in  the  last 
case,  a  felony,  the  learned  judge  must 
direct  an  acquittal:  Heldy  however, 
that  in  this  case,  the  evidence  being 
considered  unsatisfactory,  the  learned 
judge  was  justified  in  not  directing  a 
verdict  for  the  defendant.  Brown  v« 
Dalbij,  vii.  U.  C.  R.  160. 

Rape —  SubsequefU  connexion'^ 
RigJU  ofaction.]'---4.  Case  for  seduc* 
tion  will  lie  to  recover  damages  arising 
from  subsequent  connexion,  though 
the  evidence  strohgly  tend  to  shew  that 
the  defendant  had  in  the  first  instance 
committed  a  rape  on  the  giii.  SayU 
V.  Hayle,  iii.  0.  S.  295. 

Affidavit  under  the  steUute^  tchen 
9iecessary,] — 5.  In  an  action  by  a  fath- 
er for  the  seduction  of  his  daughter 
while  she  was  living  with  a  third  per- 
son, it  is  not  necessary  to  prove  that 
an  affidavit  of  the  seduction  by  the  de. 
fendant  was  made  by  the  daughter, 
and  filed  according  to  7  Wm.  IV.  ch. 
S,  sec.  4.  Gill  v.  BrowUf  Easter 
Term,  4  Vic. 

Action  under  1  Wm.  TV,  A,  8 — 
Averment  of  action  being  brought 
under  the  statute.] — 6.  In  an  action 
on  the  case  by  a  father  for  the  seduc- 
tion of  his  daughter,  %vho  was  not  living 
with  him  at  the  time  of  the  seduction, 
it  is  not  necessary,  under  the  provin- 
cial statute  7  Wm.  4,  ch.  8,  which 
says  that  in  such  a  case  service  by  the 
daughter  will  be  presumed,  to  aver  in 
the  declaration  that  the  action  istrought 
under  that  statute.  WLain  v.  Ainsr 
lie^  Mich.  Tenui  6  Vic* 


SSDUCTION. 


BERYICE  or  PAPERS. 
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Bight  of  father  to  tu€.'\—l.  The 
bther  of  an  illegitimate  daughter  can- 
noty  under  our  statute  7  Wm.  IV.  ch. 
8|  bring  an  action  for  seduction  merely 
on  the  ground  of  being  her  father. 
Biggi  V.  Burnhamf  u  U.  G.  R.  166. 

Bight  of  master  to  sue."] — 8.  The 
statute  7  Wm.  IV.  ch.  8,  restrains  the 
master  of  an  unmarried  female  from 
suing  for  her  seduction,  until  six  months 
have  elapsed  from  the  birth  of  the  child, 
and  it  be  first  seea  whether  the  father 
or  mother  of  the  female  within  that 
time  (not  having  abandoned  her  before 
her  seduction)  intend  bringing  the  ac- 
tion. Whitfidd  V.  Todd,  i.  U.  C.  B. 
'223. 

[The  right  of  a  master  to  sue  for  the  seduc- 
tion of  a  servant  does  not  pass  to  the  master's 
assignees  on  his  bankruptcy.  Howcard  v. 
CrmUhert  viu.  M.  &  W.  601  .j 

Bight  of  mother.'] — 9.  The  mother 
of  an  illegitimate  daughter  may  main- 
tain an  action  for  her  seduction. 
Muckleroy  v.  Bumhamy  i.  U.  C.  R. 
351. 

Action  by  parent  before  births  when 
reduced  living  with  a  stranger. \ — 10. 
Under  the  provincial  statute  7  Wm. 
IV.  ch.  8,  seduction  followed  by  preg- 
nancy, entitles  the  parent,  even  before 
the  birth  of  the  child,  and  to  the  exclu- 
sion of  any  other  party,  to  maintain 
an  action,  although  the  daughter  had 
from  tender  years  been  living  in  the 
family  of  a  stranger,  and  continued 
there  to  reside  up  to  the  time  of  bring- 
ing the  action.  (Draper,  J.,  dissen- 
tiente).  L^Esperance  v.  Jhichene, 
vii.  U.  C.  R.  149. 

PleUf  leave  and  license  of  doughs 
terJ] — 11.  The  plaintiflr  declared  in 
trespass  in  the  first  count,  complaining 
of  breaking  and  entering  his  close  and 
debauching  of  his  daughter  only,  and 
the  defendant  pleaded  to  each  count 
aa  to  all  but  the  force  and  arms,  &c., 
the  leave  and  license  of  the  daughter — 
the  pleas  were  held  bad  on  demurrer. 
Bou  V.  MerriU,  ii.  U.  C.  R.  421. 

JEvidmce  to  contradict  statements 
of  party  aeducedJ] — 12.  In  an  action. 


for  seduction,  where  die  female  seduced 
has  denied  on  her  examination  that 
she  had  criminal  intercourse  with  oth- 
ers besides  the  defendant,  the  defen- 
dant can  only  be  allowed  to  shew  in 
answer  to  that  that  to  the  knowledge 
of  his  witnesses  that  statement  was 
not  true ;  he  cannot  be  permitted  to 
ask  them  whether  they  themselves  had 
connexion  with  her.  McMahon  v. 
Skinner y  ii.  U.  C.  R.  272. 

Proof  of  defendant  ^ng  father 
of  child  requisite.'] — 13.  To  sustain 
an  action  on  the  case  for  seduction, 
stating  the  debauching  of  theplaintifi*'8 
daughter  and  servant,  whereby  she  be- 
came pregnant,  and  laying  consequen- 
tial damages  for  loss  of  service,  the 
plaintiff  must  prove  the  defendant  to 
have  beeft  father  of  the  child,  mere 
proof  of  seduction  by  the  defendant 
will  not  be  sufficient.  Kimball  v. 
Smithy  V.  U.  C.  R,  32. 


SEIZIN  IN  FEE. 

See  Covenant,  I.  1,6;  11(2),  3, 12. 
EsTOPPELi  5. — ^Execution,  14.— 
Heir,  5. 


s      ■ 


SENTENCE. 
See  CniMizf AL  Law,  4. 


SERVICE  OF  PAPERS. 

See  Appearance,  1.  —  Attornet, 
IV.  4.  —  Canada  Companf. — 
Ejectment,  III. — Irregularitt, 
2, 9, 15, 18. — ^Judgment  as  in  cask 
OP  Nonsuit,  IV.  2. — New  Trial, 
VL  2. — Notice  op  Action,  13. — 
Notice  of  Assessment,  1. — No- 
tice OF  Trial,  3, 10, 11, 15. — No- 
tice TO  Produce,  2,  3,  5,  6. — 
Practice,  I.  1,  8, 23;  II.  8;  III. 
6,  7, 10. — Process,  pasmm. — Rs- 
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SET  OFF. 

See  Arbitration  and  Award,  VI 
(2),  15. — Auction  etc.  ,6. — ^Bond, 
II.  2.— Costs,  IV(1),  2,  4;  VIII. 
4.  —  Db  Injuria,  1. — District 
Court,  6. — Dower,  III.  6. — ^Es- 
toppel,  9. — Practice,  I.  32. — 
Satisfaction. 

Set  cff  cf  a  sum  paid  to  a  third 
party  after  action  brougJU.']  —  1. 
Where  aher  declaration  filed  and  pleas 
of  genera]  isAie  and  set  off  pleaded, 
the  plaintiff  agreed  with  the  defendant 
that  if  the  defendant  would  pay  a  de- 
mand on  a  note  in  favor  of  a  third 
party,  the  plaintiff  would  allow  it  in 
the  action  against  the  defendant,  and 
the  defendant  did  pay  it,  and  such  pay- 
ment, with  the  other  item^  of  set  off, 
overbalanced  the  plaintiff's  account: 
Held,  that  the  setdement  of  the  de- 
mand against  the  plaintiff  by  the  defen- 
dant was  a  payment,  and  could  not  be 
treated  as  a  set  off,  having  been  made 
aAer  action  brought ;  and  that,  as  with- 
out it  the  plaintiff's  claim  was  the 
lajger,  he  was  entided  to  a  verdict  with 
nominal  damages.  Sheriooodv.  Camp- 
bell, Ha.  Term,  6  Wm.  IV. 

[See  ceie  12,  infra.] 

Notice  of,  v^n  to  be  given,"] — 2. 
A  notice  of  set  off  cannot  be  given 
before  the  plea  of  the  general  issue  is 
filed.  BickerstaJir  V.  Merchant,  Hil. 
Term,  2  Vic. 

Set  of  of  Judgments.'] — 3.  A  judg- 
ment obtained  by  a  principal  cannot 
be  set  off  against  a  judgment  obtained 
by  his  debtor  against  one  of  his  sure- 
ties. Gray  v.  Smith,  Hil.  Term,  2 
Vic. 

Declaring  so  as  to  deprive  the  de- 
fendant of  a  set  off.] — 4.  A  plaintiff 
cannot,  by  declaring  specially,  where 
he  could  recover  on  the  money  counts 
alone,  deprive  the  defendant  of  his 
right  of  set  off.  Miller  v.  Munro, 
Mich.  Term,  3  Vic. 

Aaion  by  executrixagainsta  sheriff 
— jSft  <^  agaiaut  her  in  her  own 


right.] — 5.  Where  in  an  action  by  an 
executrix  against  a  sheriff  for  money 
had  and  received  to  her  use  as  execu- 
trix on  a  writ  of  fieri  facias  against  one 
D.,  which  when  produced  recited  a 
recovery  by  the  plaintiff  executrix 
against  D.  for  not  performing  certain 
promises  and  undertakings  made  to 
the  plaintiff  and  for  her  costs  &c.,aDd 
the  defendant  offered  to  give  in  evi- 
dence a  set  off  against  the  plaintiff  in 
her  own  right :  Heldf  that  it  was  inad- 
missible, the  plaintiff  claiming  in  her 
representative  chsuracter,  although  the 
writ  of  fieri  facias  was  informally 
worded.  Devlin  v.  Jarvis,  Easter 
Term,  3  Vic 

[Also  see  case  11,  infra.] 

Plea  of  a  less  sum  than  claimed^ 
a/verring  it  to  be  greater.] — 6.  Where 
to  a  declaration  in  assumpsit  claiming 
400/.  on  counts  for  goods  sold  &c., 
the  defendant  pleaded  as  to  the  pro- 
mise and  undertakings  a  set  off  of  a 
less  sum  than  the  amount  alleged  to  be 
due  from  him  to  the  plaintiffs,  and 
averred  that  his  setoff  exceeded  the 
monies  due  and  owing  from  him  to  the 
plaintiffs,  and  offered  to  set  off  and  al- 
low the  plaintiffs,  out  of  the  defendant's 
damages,  so  much  damage  as  the  plain* 
tiffs  had  sustained  on  occasion  of  the 
not  performing  the  promises  Sec.  in 
the  declaration:  Hdd,  bad  on  special 
demurrer,  for  not  offering  to  deduct  die 
defendant's  set  off  instead  of  pleading 
it  in  bar.     Jarvis  et  al,  v.  DicksoUf 
Trin.  Term,  3  &  4  Vic. 

# 

Subsequent  action  for  subfect  mat* 
ter  of  setoff  in  a  previous  action.}-* 
7.  Where  two  masons  brought  an  ac. 
tion  for  work  and  labor  against  their 
employer  and  recovered  a  verdict  for 
60/.,  it  was  held  that  the  employer 
could  not  afterwards  bring  an  action 
against  them  for  money  he  had  paid 
them  on  account,  and  which  he  had 
attempted  to  prove  on  the  former  ac- 
tion. Hunt  V.  WCarthji  €t  al.,  Trin. 
Termed  &  6 Vic 
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Promisaory  note  not  due  till  after 
umoe  €fthe  imt.] — 8.  A  promissory 
note  made  bj  the  plaintiff  to  the  de- 
fendant, falling  due  after  the  service  of 
the  plainUff 'b  writ,  but  before  declara- 
tion filedy  may  be  aet  off  in  the  action. 
Thome  v.  Haight,  Hil.  Term,  6  Vic. 

Verdict  against  several  defendants 
— Set  cff  against  plaintiff  by  one  of 
them.'] — 9.  One  of  several  defendants 
in  a  cause,  against  all  of  whom  a  ver- 
dict had  been  recovered,  was  allowed, 
on  a  summary  application  aAer  judg- 
ment,  to  set  off  the  amount  of  a  judg- 
ment which  he  had  recovered  against 
the  plaintiff  against  the  plaintiff's 
judgment  against  him  and  his  co-de- 
fendants, saving  to  the  attorney  his  lien 
for  coats.  Fortune  y.  Hidcson  et  al., 
L  U.  C.  R  408. 

Action  on  note — Set  of  for  goods 
sold  on  a  contract  out  of  which  note 
arose,J — 19.  To  an  action  on  a  pro- 
missory note  the  defendant  pleads  a 
set  off  for  goods  sold  and  delivered,  but 
evidence  at  the  trial  shews  that  the  set 
off  is  confined  to  the  special  contract 
for  the  sale  and  delivery  of  goods  out 
of  which  the  note  had  arisen:  Held, 
that  the  goods  so  delivered  could  not 
form  the  subject  matter  of  a  set  off, 
but  that  the  plaintiff  ought  to  have 
been  sued  on  his  special  undertaking. 
IXathewson  v.  Caimum  (Daniel)^  i. 
U.  C.  B.  266. 

Action  against  an  executor — Set  off 
of  an  indwidual  debt.] — 11.  To  an 
action  of  assumpsit  on  the  common 
counts  against  an  executor  on  his  tes- 
tator's promise,  defendant  pleads  a  set 
off  due  to  him  from  the  plaintiff  for 
goods  sold  and  money  paid  by  the  de- 
fendant, as  executor  of  the  testator,  to 
the  plaintiff.  The  plea  is  bad — the 
defendant  attempting  to  set  off  an  indi- 
vidual debt  against  a  demand  due  from 
him  in  his  capacity  of  executor.  Gro- 
cey  V.  Wilson,  i.  U.  C.  R.  237. 

Pofj/ments  to  third  parties  at  plain- 
tiff^M  reguestf  a  set  #.]— 12.  Where 


a  defendant  pays  for  plaintiff  orders  in 
favor  of  third  parties,  such  payments- 
may  be  given  in  evidence  as  items 
under  a  set  off,  and  need  not,  in  order 
to  their  admission  in  evidence,  be  plead- 
ed as  payments  on  account.  McLel- 
Ian  V.  McManus,  i.  U.  C.  R.  271. 

Irregvlanty  in  delivery  of  particu- 
lars— Waiver,"] — 13 .  Wh ere  a  defen. 
dant  delivers  his  particulars  of  set  off 
on  a  day  later  than  that  appointed  by 
judge's  order,  and  the  plaintiff's  attor- 
ney (through  his  clerk),  accepts  the 
particulars,  keeps  possession  of  them, 
and  gives  no  notice  of  his  refusing  to 
receive  them  as  not  in  time,  such  con- 
duct is  a  waiver  of  all  objections  on 
the  ground  of  delay  to  the  defendant's 
right  to  go  into  evidence  of  his  set  off. 
lb. 

Action  under  5  Wm.  IV.  cA.  1 — 
Set  off  of  separate  debt  of  plaintiff .] 
— 14«.  If  the  holder  of  a  promissory 
note  sue  the  maker  and  indorser  in  a 
joint  action,  under  5  Wm.  IV,  ch.  1,  the 
separate  debt  of  the  plaintiff  to  the  ma- 
ker or  indorser  cannot  be  set  off  under 
a  joint  plea  of  set  off.  Paier^n  v. 
Hoidson  et  al!  ii.  U.  G.  R.  139. 

Admissibility  of  evidence  under 
plea  of  ^ — 15.  In  an  action  of  assump. 
sit  for  work  and  labor,  &c.,  the  defen- 
dant pleaded  a  set  off  for  money  had 
and  received,  &:c.,  and  at  the  trial  at- 
tempted to  give  in  evidence  the  receipt 
of  money  by  the  plaintiff  for  him,  which 
it  was  shewn  was  received  according 
to  the  condition  of  a  bond,  upon  which 
the  defendant  had  commenced  an  ac- 
tion against  the  plaintiff:  Hdd,  that 
such  evidence  was  not  admissible  to 
establish  the  plea.  Denison  v.  Doti- 
nelly,  ii.  U.  C.  R.  391. 

Action  by  auctioneer — Set  off.  as 
between  purchaser  and  the  party  for 
whom  auctioneer  soldJ] — 16.  To  an 
action  by  an  auctioneer  against  a  pur- 
chaser for  goods  sold,  the  purchaser 
pleaded  that  A.  delivered  the  goods  to 
the  auctioneer  to  sell  \  that  A.  was  the 
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agent  of  B.,  to  whom  the  goods  belong- 
ed|  and  that  he  (the  purchaser),  had  a 
set  off  against  B.,  which  he  pleaded. 
Qiutre :  Could  the  purchaser  plead  this 
set  off  against  B.|  without  further  al- 
leging that  the  auctioneer  sold  these 
goods  to  him  as  the  auctioneer  of  B.? 
(Robinson,  C.  J.,  was  of  opinion  that 
he  could  not. — ^Jones,  J.,  contri. — M a- 
caulay,  J.,  and  McLean,  J.,  gave  no 
opinion  on  this  point,  as  the  decision  of 
the  Court  upon  the  other  points  deci- 
ded the  demurrer  in  the  plaintiff's 
favor).  Wakefield  v.  Chnie,  v.  U. 
C.  R.  160. 

Set  off  on  special  agreement,'] — 17. 
Declaration  on  the  common  counts. — 
Plea,  a  set  off  on  the  common  counts, 
and  also  upon  a  special  agreement 
under  seal,  to  give  the  defendant  so 
much  per  cord  for  cutting  wood,  and 
aUeging  that  so  many  cords  of  wood 
had  been  cut :  Held,  to  that  part  t>f 
the  plea  of  set  off  relating  to  the  spe- 
cial agreement,  that  the  plea  vt^s  good. 
Geddes  v.  McCrackeUf  v.  U.  C.  R. 
573. 

Order  for  delivery  ofparticulars — 
Refection  of  evidence.] — 18.  Where 
the  defendant  had  been  ordered  to  de- 
liver particulars  of  any  credit  claimed 
by  him  by  the  17th  September,  and  he 
did  not  deliver  them  until  the  26th  of 
September:  Heldy  that  he  was  re- 
strained by  such  order  from  putting  in 
evidence  a  letter  from  plaintiff,  admit- 
ting a  set  off  in  the  shape  of  money  re- 
ceived to  the  defendant's  use.  Camp- 
beU  V.  Gzotiski,  vii.  U.  C.  R.  412. 
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SEVERAL  PLEAS. 
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I.  Duties,  Rights  AND  LuBiLiTiES* 
IL  Attachments. 

III.  Actions  against  Sheriff. 

IV.  Actions  by  Sheriff. 

V.  Actions  against,  and  Liabili- 
ty OF,  Sureties. 

VI.  Fees. 


I.  Duties,  Rights  and  Lubilities. 

See  Amendment,  I.  8. — Bail,  L  8. 
Bankrupt  etc.,  7. — Bond,  1. 8, 1 1. 
Distress,  1. 1 5. — District  Court, 
8. — ^Escape,  passim. — ^False  Im- 
prisonment, 8. — ^False  Return, 
1,  7,  8,  9,  10,  12.  —  Indemnity 
Bond,  2,  3,  13,  14«. — Interplea- 
der.— ^Leave  and  License,  1.— 
Sheriff's  Sale,  19. 

Duty  upon  tvrits  of  execution  after 
levy,] — 1.  It  is  the  duty  of  a  sheriff 
who  levies  money  under  a  fi.  fa.  to 
pay  it  over  to  the  party  entided  thereto; 
he  cannot  return  the  wiit  to  the  Crowa 
office  and  pay  the  money  into  the 
hands  of  the  clerk  of  the  Crown,  and 
thereby  discharge  himself  from  liabilitf 
to  the  plaintiff  in  the  original  suit 
Shuter  et  al*  v*  Leonard^  iii«  0.  S. 
314.. 

[See  div.  U.  10,  infra.] 

JhUy  in  arresting  on  ca>  res.] — % 
Where  a  ca.  re.  is  delivered  to  the 
sheriff  he  is  bound  to  proceed  with  due 
diligence  in  the  arrest  of  the  party. 
G* Connor  v.  HanvUton^  iv.  U.  C.  R. 
243. 

Duty  after  attempting  to  arrest  and 
failure,] — 3.  Where  the  sheriff  has 
once  attempted  to  make  an  arrest  and 
failed,  he  is  not  bound  to  make  anoth' 
er  attempt,  unless  when'  he  has  ex- 
press notice  where  the  debtor  is.  Big* 
ney  v.  RvWm^  Hil.  Term,  2  Vie. 

Seissure  under  Absconding  Debtor* s 
Aa^WhMatreapataarJ}''^  When 
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A.  being  indebted  to  B.  and  C,  and  be- 
ing insolvent  was  about  to  leave  the 
country,  but  desired  to  secure  to  B.  the 
debt  he  owed  him,  and  instructed  his 
clerk  to  that  efiect,  who  after  A.'s  de- 
parture made  an  aAfligTiment  of  his 
goods  to  B.  without  B.'s  knowledge  or 
consent,  and  before  B.'s  consent  was 
received  the  goods  were  seized  by  a 
shertfT  on  an  attachment  issued  at  the 
suit  of  C. :  Held,  that  the  sale  to  B. 
was  not  complete  until  his  assent  was 
received,  and  that  the  sheriff  having 
seized  the  goods  before  such  assent, 
could  not  be  treated  as  a  trespasser. 
Barrett  v.  Rapeije,  iv.  0.  S.  175. 

Sale  of  defendant's  goods  on  his 
own  premises,  a  trespass,'] — 5.  A  sher- 
iff is  a  trespasser,  if  afler  the  seizure 
of  a  defendant's  personal  property 
under  an  execution,  he  enters  upon 
bis  premises  and  sells  the  property 
there*  McMariin  v.  Poivell  et  al., 
Easier  Term,  3  Vic. 

6.  A  sheriff,  under  a  writ  of  vendi- 
tioni exponas,  has  no  right  to  enter 
upon  a  person's  land  and  sell  his  goods 
there  by  public  auction;  and  a  pur- 
chaser who  enters  at  the  same  time  as 
tlie  sheriff  is  a  trespasser  as  well  as 
the  sheriff.  Mc Martin  v.  McPherson, 
Mich.  Term,  3  Vic. 

Attachment  for  contempt — When 
sheriff'  may  tcJce  hail  to  tlie  limits.'] — 
7.  Semble:  That  before  the  return  of 
a  writ  of  attachment  for  contempt  the 
sheriff  cannot  properly  take  bail  for 
the  appearance  of  a  party,  without  the 
order  of  a  judge ;  but  after  the  return, 
if  the  party  be  upon  attachment  mere- 
ly to  compel  the  payment  of  money, 
the  sheriff  as  of  course  may  take  bail 
to  the  limits.  Lane  v.  Kingsmdll,  vi. 
U.  C.  R.  579. 

Notice  to  derk-LiabUity  of  sheriff.] 
— 8.  A  plaintiff 's  attorney  giving  no- 
tice to  a  ^leriffU  clerk  that  A.  and  B. 
are  jointly  interested  in  certain  goods, 
and  pmrtting  to  a  deed  in  his  posses- 
sion, which  he  says  shews  the  joint 
interest  of  the  parties^is  not  necessarily 


a  notice  which  will  bind  the  sheriif 
in  executing  the  writ.  SemUe^XhdX 
the  duties  of  the  clerk  to  whom  the 
notice  was  given,  and  the  whole  cir- 
cumstances of  the  case,  must  be  con- 
sideredindetermining,  under  the  notice, 
the  liability  of  the  sheriff.  O'NeUl  v. 
Hamilton,  iv.  U.  C.  R.  294. 

Inconsistent  notices.] — 9.  If  the 
plaintiff's  attorney  give  at  different 
times  two  wholly  inconsistent  notices 
to  the  sheriff— S^wi^g,  that  the  sheriff 
is  not  bound  to  obey  either  the  one  or 
the  other.    lb. 

Execution  against  partners,  one  a 
bankrupt.] — 10.  Qucere:  What  course 
is  the  sheriff  to  pursue  upon  an  execu- 
tion against  the  goods  of  one  of  two 
partners,  under  the  circumstances  of 
one  being  a  bankrupt  and  the  other 
not?    B., 

Sale  of  lands  by  old  sheriff  after 
new  sheriff"  in  office.]--\\.  Qucere: 
Under  what  circumstances  the  old 
sheriff  or  his  deputy  may  proceed  to 
sell  lands  which  had  been  advertized 
under  a  writ  of  fi.  fa.  before  the  new 
sheriff  came  into  office. — See  Camp- 
bell v.  Clench,  i.  U.  C.  R.  267. 

Return  of  writ  by  deputy.] — 12. 
The  sheriff  is  bound  by  the  return  to 
a  writ  of  fi.  fa.  made  in  his  name  by 
a  person  who,  though  deputy  sheriff 
at  the  time  he  signed  the  sheriff's  name 
to  the  return,  was  not  deputy  until  after 
the  time  when  the  writ  was  returna- 
ble.   Bahy  v.  Foott,  i v.  U.  C .  R.  349. 

Amendment  of  return  to  writ  after 
action  brought  for  escape — Haw  sher- 
iff nwy  be  relieved]— 13.  After  an 
action  has  been  brought  against  a  sher- 
iff for  an  escape  in  execution,  he  will 
not  be*bllowed  to  amend  his  return  to 
the  writ  on  which  the  debtor  was  in 
custody  when  the  escape  was  made, 
by  shewing  that  he  was  privileged 
from  arrest,  so  as  to  oblige  the  plaintiff 
to  have  recourse  to  the  original  defen- 
dant ;  but  the  Court  will  direct  that  the 
plaintiff  shall  assign  the  original  judg- 
ment to  the  sheriff,  so  that  he  may 
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proceed  in  the  plaintiff's  name,  first 
indemnifying  him  against  damages  and 
costs  in  consequence  of  the  assign- 
ment. Hervey  v.  Sherwood^  Trin. 
Term,  3  &  4  Vic. 

Adverse  claims — Right  to  indem- 
nity,']— 14.  A  sheriff,  whenever  there 
is  an  adverse  claim  to  goods  as  between 
the  execution  debtor  and  a  third  party, 
may  take  an  indemnity  bond  from 
either  one  or  the  other,  or  both  the 
parties.  Thomas  v.  Mnston  et  al.y 
iv.  U.  C.  K.  110. 

Liability  on  informal  commitments 
directed  to  gaoler."]— 15,  Semble: 
That  a  sheriff  is  not  liable  in  trespass 
on  commitments  by  magistrates  direct- 
ed to  the  gaoler  that  turn  out  to  be  in- 
formal and  insufficient,  unless  he  has 
become  in  some  way  a  j)arty  to  the 
imprisonment.  Fergusson  v.  Adams 
eta/.,v.  U.C.  R.  194. 

How  far  sheriff  bound  by  his  re* 
tMr».]— 16.  As  a  general  rule,  the 
sheriff  is  bound  by  his  return  to  a  writ 
offi.fa.,butnotin  all  cases;  he  would 
not  be  bound  by  it,  for  instance,  when 
a  verdict  has  passed  against  him  on 
such  return  and  shewn  it  incorrect. 
Hbulditch  v.  Corbett,  vi.  U.  C.  R.  549. 

Liability  for  hot  returning  a  writ 
offi.  fa.  till  ruled  to  do  so.]— 17. 
The  Court  will  not  fix  a  sheriff  with 
the  debt  merely  because  he  has  not 
returned  a  writ  of  fi.  fa.  until  after  he 
has  been  ruled  to  do  so.  The  plain- 
tiff in  execution  will  be  left  to  his 
remedy  by  action  against  the  sheriff. 
Regina  v,  lands,  vu  U,  C.  R.  558. 

In  cofitempt  for  not  bringing  in 
the  body-'Rdief.]— IS.  The  Court 
relieved  a  sheriff  on  payment^  costs, 
bail  being  perfected,  where  he*was  in 
contempt  for  not  bringing  in  the  body, 
although  a  trial  had  been  lost,  it  ap- 
pearing that  the  sheriff  was  not  in  de- 
fault for  the  loss  of  such  trial,  and  it 
being  sworn  that  the  application  was 
made  solely  on  his  behalf.  Ward  v. 
Skinner,  iu.  O.  S.  235. 


Discharge  of  priMmer^^PleOjfet' 
fecting  of  specieU  badlJ] — 19.  Ashex^ 
iff  cannot  justify  discharging  a  prisoner 
from  custody  surrendered  to  him 
by  the  bail  before  tbe  return  of  tbe 
writ,  by  pleading  the  perfecting  of  sp^ 
cial  bail,  without  shewing  at  ibe  nine 
time  that  the  plaintiff  had  notice  of  tbe 
special  bail  and  of  their  jotCificatioo. 
Shouldice  v.  Fraser,  vil.  U.  C.  R.  60. 

Right  to  retain  monies  made  on 
plaintiffs  execution,  to  satisfy  a  dam 
of  his  own.] — ^20.  A  sheriff  will  not 
be  allowed  to  retain  money  which  he 
has  made  on  an  execution,  on  the 
ground  that  be  has  himself  a  daim  for 
the  amount  retained  against  the  plain- 
tiff who  has  absconded,  when  the 
plaintiff's  attorney  is  the  person  enti- 
tled to  receive  it  in  consequence  of 
advances  made  to  the  plaintiff.  Bun^ 
ham  v.  Manners,  ii.  U.  C.  R.  94. 

Right  to  question  the  partes  tide 
fronh  whom  the  goods  toilen.]— 21.  A 
sheriff  who  h§s  wrongfully  seized  goods 
in  execution,  cannot  call  in  question 
the  right  of  the  party  from  whose  pos- 
session the  property  was  taken  by  him, 
as  that  it  was  received  under  an  assign- 
ment fraudulent  as  against  creditors. 
Cook  v.  Jarvis,  iv.  0.  S.  250. 

21  Jac.  I.  <*•  12.1—22.  The  21 
Jac.  I.  ch.  12,  extends  its  privileges  to 
sheriffs  when  jicting  under  the  com- 
mands of  the  justices.  Fraseryr.  Diet- 
son,  y.V.CR,  231. 

24  Geo.  II.  ch.  24.]— 23.  SemhU: 
That  the  sheriff,  though  a  superior 
officer  to  the  gaoler,  comes  equally 
within  the  benefit  of  the  24  Geo.  II. 
ch.  24.  Fergusson  v.  Ada$n$  et  oi., 
V.  U.  C.  R.  194. 


II.  ATTACHMXirr. 

See  Bail,  III.  5. — IiiTBKPt»AnM,5. 
VENDinoNi  Exponas,  5. 

Rvie  to  return  urii  not  usMoSfr 
from  a  deput%fs  ^^ice.J — 1.  A  zulet» 
return  a  fi.  fa.  cannot  issue  oat  of  the 
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office  of  the  deputy  clerk  of  the  Crown 
in  an  outer  district.  Anonymous,  Dra^ 
Rep.  246. 

Rule  mayissuein  vacation — Costs  y 
if  fffHt  not  returned  in  time."] — A 
rule  to  return  a  writ  may  issue  in  va- 
cation ;  and  if  the  BherifTdo  not  return 
the  writ  within  the  time  limited  by  the 
rule,  the  Court  will  impose  the  costs 
of  the  rule  upon  him,  unless  under  very 
peculiar  circumstances.  McGouKin  v. 
Gildirist,  Hil.  Term,  7  Vic,  P.  C, 
McLean,  J. 

Rule  to  return  writ — Effect  of  sub- 
sequent stay  of  proceedings  by  plain- 
tiff^ s  order, \ — ^2.  A  parly  who  has 
ruled  a  sheriflT  to  return  a  writ,  and 
aderwards  given  an  order  to  stay  pro- 
ceedings for  a  certain  time,  cannot  after 
the  expiration  of  that  time,  the  writ 
not  having  been  returned,  proceed  by 
attachment  under  that  rule.  Bergi?i 
V.  .Hamilton,  Mich.  Term,  2  Vic. 

Informal  return  of  trntJ]  —  3. 
Where  a  sheriff  had  returned  a  writ  in 
an  informal  manner,  the  Court  refused 
an  attachment  in  the  first  instance. 
Bayman  v.  Struther,  Tay.  U.  G.  R. 

42. 
[See  Harper  v,  Powdh  9,  infra.] 

Attat^ment  set  aside  fer  irregular- 
ity— Second  attachment,'] — 4«.  Where 
a  sheriff  returned  cepi  corpus,  and  was 
ruled  to  bring  in  the  body  and  attached 
for  not  obeying  the  rule,  and  the  attach- 
ment was  set  aside  for  irregularity,  and 
while  it  was  in  existence  the  defen- 
dant in  the  action  had  been  discharged 
by  supersedeas  bail  having  been  put 
in,  but  the  rule  of  allowance  was  not 
served :  Hdd,  that  a  second  attach- 
ment  against  the  sheriff  on  a  second 
rule  to  bring  in  the  body,  issued  eight 
months  afler  the  setting  aside  of  the 
first  attachment  and  the  debtor's  dis- 
charge, was  irregular ;  and  the  Court 
ordered  it  also  to  be  set  aside.  Rex  v. 
Sheriff  of  Niagara,  u.  0.  S.  126. 

Second  attadvment  refused  till  costs 
of  former  one  paiid.] — 5.  A  second 
attachment  against  a  sheriff  for   not 

3  D 


bringing  in  the  body  after  a  rule  on  a 
return  of  cepi  corpus,  was  refused, 
until  the  costs  of  setting  aside  a  former 
one  for  irregularity  were  paid.  Rex 
V.  Ruttan,  Easter  Term,  6  Wm.  IV. 

Attachment  obtained  after  settle- 
ment, set  aside  uitfwut  costs.] — 6. 
Where  an  attachment  was  obtained 
against  a  sheriff  for  not  returning  a  writ 
after  a  settlement  of  the  plaintiff's 
claim  before  the  rule  was  issued,  the 
attachment  was  set  aside,  but  without 
costs,  as  the  sheriff  should  have  come 
in  and  applied  to  set  aside  the  rule. 
Pclton  V.  Wells  (Administrator  of), 
Hil.  Term,  7  Wm.  IV. 

Sheriff,  a  member  of  parliament,] 

7.  An  attachment  was  granted  against 
a  sheriff  who  was  a  member  of  pariia- 
ment,  for  not  returning  a  writ  pursuant 
to  a  rule  of  Court.  Bell  v.  Buchanan, 
Mich.  Term,  1  Vic. 

Insufficient  returns,  no  returns.] — 

8.  An  insufficient  return  is  no  return, 
and  the  course  is  to  move  for  an  attach- 
ment, not  to  quash  the  return.  East- 
vx)od  et  al,  v.  McKenzie,  Hil.  Term, 
2  Vic,  and  Regina  v.  McLeod,  Mich. 
Term,  3  Vic. 

[Also,  case  19,  infra.] 

Informal  return  to  ven,  ex,] — 9. 
An  attachment  may  issue  against  a 
sheriff  for  returning  "goods  on  hand" 
to  a  writ  of  venditioni  exponas.  Har- 
per V.  Powell,  Easter  Term,  2  Vic. 

Writ  returned  but  not  fled — M- 
tadiment,] — 10.  Where  a  sheriff,  on 
being  ruled  to  return  a  writ  of  execu- 
tion, returned  it  by  post  to  the  Crown 
office,  where  it  was  not  filed  because 
the  postage  on  the  letter  was  unpaid, 
and  the  plaintiff  with  notice  of  these 
facts,  obtained  a  rule  for  an  attachment 
on  the  usual  affidavit  of  search,  the 
Court  set  the  attachment  aside,  but 
only  an  payment  of  costs,  as  the  sheriff 
was  bound  to  have  paid  the  postage,  to 
make  his  return  effectual.  Regifuiv. 
Moodie,'\.lJ.C.  R.  410. 
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Attachment  for  costs  of  rule,'] — 11. 
A  sherifT  cannot  be  attached  for  non- 
payment of  the  costs  of  a  rule  to  re- 
turn a  writ  under  3  Wm.  IV.  ch.  9, 
unless  there  has  been  a  rule  specially 
calling  on  him  so  lo  do.  Marcy  v. 
Butler y  Hil.  Term,  2  Vic,  and  Doe 
dent.  McGregor  v.  Grantf  Trin.  Term, 
2  &  3  Vic. 

12.  Where  a  sheriff  being  ruled  to 
return  a  writ,  enclosed  it  to  the  clerk 
of  the  Crown  three  or  four  days  aAer 
the  rule  expired,  so  that  it  was  not  in 
the  files  when  the  search  was  made, 
but  was  produced  in  open  Court  by  the 
clerk,  the  Court  refused  an  attachment 
for  the  purpose  of  making  him  pay  the 
costs.  Andrews  v.  Robertson  et  al., 
iii.  0.  S.  304.       . 

Ride  issued  on  same  day  as  torit 
returnable,'] — 13.  An  attachment  will 
not  be  granted  against  a  sheriff  for  not 
returning  a  writ  pursuant  to  a  rule  to 
return  it  issued  on  the  same  day  as 
the  writ  was  returnable.  Regina  v. 
Hamiltony  Easter  Term,  2  Vic. 

AUxuhment  an  irregidar  rule, — 
Setting  aside  same,] — 14.  The  sheriff 
cannot  be  served  with  a  rule  to  return 
a  writ  until  the  return  day  is  past. 
Where  an  attachment  has  been  issued 
on  such  an  irregular  rule,  the  proper 
course  is  to  move  to  set  aside  the  at- 
tachment, and  not  the  irregular  rule 
upon  which  the  attachment  has  been 
founded.  Regina  v.  Jarvis,  iii.  U.  C. 
R.  125. 

Rule  obtained  after  return  of  writ, 
disicharged,] — 15.  A  rule  to  return  a 
a  ca.  re.  was  issued  m  Trin.  Term. — 
In  July  following  the  writ  appeared  to 
have  been  in  the  hands  of  the  plain- 
tiff's agent,  and  in  August  the  attach- 
ment issued :  the  Court  discharged  it 
on  paying  costs  up  to  the  time  it  was 
returned,  although  a  trial  had  been  lost. 
Rez  V,  Shertpood,  iii.  0.  S.  305. 

Attachment  for  not  paying  over 
money— Grounds  for  opposing^ — 16. 
It  is  a  good  ground  to  prevent  the  sum- 
mary interference  of  the  Court  by 


attachment  against  asheriff  for  not  pay- 
ing over  money,  that  the  money  has 
been  attached  in  the  hands  of  the  party 
not  paying  over^  under  the  Absconding 
Debtor's  Act.  Powers  v.  ScaU,  Hil. 
Term,  3  Vic. 

Aitadiment  against  ex-sheriff  six 
monthsoutofogice.]--ll.  The  Couit 
will  not  order  an  attachment  against  a 
sheriff  who  has  been  more  than  six 
months  out  of  office  before  rule  issued 
against  him,  for  not  giving  an  account 
of  sales  made  and  monies  received 
from  a  defendant  on  writs  against  bis 
lands,  although  the  rule  directing  the 
sheriff  to  render  such  an  account  had 
before  been  granted.  JLadd  v«  Bur- 
well  et  al.f  Easter  Term,  3  Vic. 

[Also  ne  ctse  20,  iofia.] 

For  not  returning  writ  althou^ 
indemnity  demanded  and  refused,'}-— 
IS.  Where  a  sheriff  had  three  writs 
oi  execution  against  the  personal  pro- 
perty of  a  defendant,  and  having  seized 
and  sold,  had  partly  satisfied  the  first 
and  third  writs,  when  a  stranger  claim- 
ed the  property,  and  the  plaintiff  on 
the  second  writ  refused  to  give  the 
sheriff  an  indemnity,  and  the  sheriff 
did  not  return  his  writ,  an  attachment 
was  granted  against  him  for  not  retom- 
ing  the  writ.  Lattd  v.  ^wtti,  Trin. 
Term,  3  &  4  Vic^  P,  C.  Macaulay,  J. 

AUa^ment  for  insufficient  return^ 
— 19.  An  attachment  may  be  granted 
against  a  sheriff  for  an  insufficient  re- 
turn. &mith  V.  Bellows,  HiL  Term, 
4  Vic,  P.  C.  Jones,  J. 

Agat7ist  sheriff  more  than  six 
monthsoutqf  office,] — 20.  An  attach- 
ment will  not  be  granted  against  a 
sheriff  for  not  returning  a  writ,  when 
he  has  been  out  of  office  for  more  than 
six  months  before  the  rule  to  return 
the  writ  issued.  Mott  v.  Gray  et  al,, 
i.  U.  C.  R.  392. 

For  not  returning  writ,  after  faU-- 
ure  of  an  intended  compromise,] —  21 . 
Where  ailer  the  deliveiy  of  a  writ 
against  lands  to  a  sheriff,  the  plaintiff 
and  defendant  agreed  to  comonmiaM, 
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and  after  a  delay  of  more  than  two 
years,  the  compromiiie  was  not  effected, 
and  the  plaintiff  obtained  a  rule  for  an 
attachment  against  the  sheriff  for  not 
returning  the  writ,  the  Court  set  the 
rule  aside.  Crocks  v.  G* Grady ^  i.  U. 
G.  R.  400. 

Sufficiency  of  grounds  for  opposing 
nUeJ\ — ^22.  It  is  no  sufficient  ground 
for  opposing  a  nile  for  an  attachment 
for  not  returning  a  writ  of  execution 
against  goods,  that  there  is  a  question 
pending  before  the  Court  respecting 
the  title  to  those  goods.  The  sheriff 
should  in  such  a  case  apply  to  have 
the  time  extended  for  making  his  re- 
turn until  the  question  of  property  be 
decided.  SttM  v.  McLeodf  i.  U.  C. 
R.  402. 

23.  Where  a  sheriff  returns  cepi 
corpus  to  a  writ  of  ca.  sa.,  and  the 
plaintiff  rules  the  sheriff  to  bring  in 
the  body,  and  the  sheriff  not  comply- 
ing with  the  terms  of  the  rule  the 
plaintiff  then  obtains  a  rule  for  an  at- 
tachment against  the  sheriff  for  not 
bringing  in  the  body  of  the  defendant 
at  the  return  of  the  rule  to  that  effect : 
Held^  that  it  is  a  good  answer  to  such 
rule  for  an  attachment,  to  shew  by  affi- 
davit that  the  defendant  was  arrested 
under  a  ca.  sa.  and  placed  in  close 
custody,  and  was  afterwards  discharged 
from  close  custody  and  admitted  to  the 
limits  by  virtue  of  a  certific-ate  from 
the  clerk  of  the  Crown  and  pleas  an- 
nexed to  the  affidavit,  and  that  he  had 
not  since  been  committed  to  close  cus- 
tody by  any  process  whatever.  White 
V.  PeUh  €t  al.,  vii.  U.  C.  R.  1. 

Im^^ertinent  return^  a  contempt,'] — 
5^4.  Impertinent  matter  in  a  return  to 
a  writ  is  considered  as  a  contempt  in'' 
the  sheriff.    Jones  v.  Schofield,  Tay. 
U.  C.  R.  610. 

Power  of  Judge  in  diambers,'] — 
25.  An  attachment  against  a  sheriff 
for  not  obeying  a  rule  cannot  be  granted 
by  a  judge  at  chambers.  Rex  v.  Sher^ 
ig  <if  Niagara,  Dra.  Rep.  343. 


26.  Qiuere:  Can  a  judge  in  cham- 
bers pass  judgment  upon  a  sheriff  for 
contempt,  under  our  statute  7  Vic.  ch. 
33,  after  the  object  of  the  statute  has 
been  attained  by  the  return  of  the  fi. 
fa.  ?  Regina  v.  Jarvis,  vi.  U.  C.  R. 
558. 

Relief  by  allowing  return  of  writ.'] 
27.  The  Court  will  sometimes,  under 
special  circumstances,  relieve  a  sheriff 
by  allowing  the  return  of  a  writ,  even 
after  a  motion  has  been  made  to  bring 
in  his  body  on  the  coroner's  return  of 
cepi  corpus,  to  the  attachment  issued 
against  the  sheriff  for  not  returning  the 
writ,  Regina  v.  Jarvis,  i.  U.  C.  R. 
415. 

Return  before  attachment — i2«- 
lief]^  28.  SemJble:  That  when  a 
sheriff  returns  a  writ  before  the  attach- 
ment issues,  but  not  within  the  time 
limited  by  the  rule,  he  can  only  be  re- 
lieved upon  payment  of  costs.  Bank 
of  Upper  Canada  v.  McFarlane  et 
at.,  iv.  U.  C.  R.  396, 


in.  ACTIOITS  AGAINST  SHERIFF. 

See  AcTiow,  2,  3. — De  Injuria,  7. 
Escape. — False  Return. — Heir, 
4. — ^Judgment  NON  obstante  ver- 
DicTO,  2. — Money  had  and  re- 
ceived, 2. — New  Trial,  VII.  2. 
Replevin  etc.,  15. — Set  off,  5. 
Taxes,  8. — Tenancy  in  common, 
1. — Venue,  4. 

Case  for  not  giving  public  notice 
of  sale — Pleadinf:xS] — 1.  In  an  action 
on  the  caiie  agaiu;it  a  sheriff  for  not 
giving  notice  of  the  sale  of  effects  taken 
in  execution,  at  the  most  public  place 
in  the  township :  Held^  not  necessary 
to  set  out  the  name  of  such  place.  A 
statement  that  the  defendant  sold  the 
goods  without  legal  notice,  and  that  he 
sold  them  for  lesD  than  their  real  value, 
were  not  considered  as  distinct  and 
independent  grounds  of  action.  Mai* 
colm  V.  RapeljCy  Tay.  U.  C.  R.  496. 

For  seizing  goods— Evidence.] — 2. 
In  an  action  against  a  sheriff  for  seizing 
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goods,  it  18  rafEcient  to  prove  that  they 
were  seized  colore  officii,  without  pro- 
ving a  writ  of  execution.  Holt  v. 
Jarvisy  Dra.  Rep.  200. 

Trespass  for  seizing  goods — Justi- 
Jlcatian  —  Necessary  evidence.']  — 3. 
In  trespass  against  a  sheriflf  for  seizing 
the  goods  of  the  plaintiff  under  an  at- 
tachment issued  under  the  Abscond- 
ing Debtor's  Act  against  the  goods  of 
a  third  party,  by  whom  they  had  been 
sold  to  the  plaintiff  before  the  attach- 
ment, the  defence  was,  that  the  sale 
was  fraudulent  and  void  against  credi- 
tors, under  13  £liz.  ch.  5 ;  but  the 
sheriff  did  not  prove  that  any  debt 
had  been  due  from  the  absconding 
debtor  to  the  attachment  creditor: 
Heldf  that  without  the  proof  of  this, 
his  justification  was  incomplete,  and 
that  the  plaintiff  would  be  entitled  to 
recover.  Grant  v.  McLean,  iii.  O. 
S.  443. 

4<.  Where  in  trespass  against  a  sher- 
iff for  seizing  the  plaintiff's  goods,  the 
defence  was  that  they  were  the  goods 
of  a  third  party,  and  had  been  seized 
under  an  attachment  issued  against 
him  as  an  absconding  debtor,  but  had 
been  delivered  up  at  the  time  of  sei- 
zure on  the  plaintiffs'  entering  into  a 
bond  for  their  production  when  requi- 
red, and  aflerwards  they  were  sold  at 
the  suit  of  the  attaching  creditor  on  a 
fi.  fa.,  the  plaintiffs'  having  given  them 
up  according  to  the  terms  of  their  bond, 
and  the  plaintiffs  now  claimed  them  as 
their  own  property  under  an  assign- 
ment from  the  absconding  debtor  prior 
to  the  attachment,  which  the  defen- 
dant contended  was  fraudulent  and 
void  as  against  creditors,  but  proved  no 
debt  due  to  the  attachment  creditor, 
nor  did  he  shew  the  judgment  nor  exe- 
cution, relying  on  the  bond  as  estop- 
ping the  plaintiffs  from  disputing  those 
facts ;  and  the  jury,  under  the  direc- 
tion of  the  judge,  found  for  the  plain- 
tiffs ;  the  Court,  although  agreeing  in 
the  direction  of  the  judge,  that  the 
judgment  and  execution  ahould  have 


been  shewn,  yet  from  the  cireumstan. 
ces  of  the  case,  and  on  afiBdavits  filed, 
shewing  that  the  damages  were  exclu- 
sive, granted  a  new  trial  on  payment 
of  costs.  Powers  et  al.  v.  Ruttan,  iv. 
0.  S.  58. 

Trespass  for  seizing  cattle,  SfC.— 
Pleadings.] — 5.  Where  in  tre«pass 
for  taking  cattle,  &c.,  the  defendant 
pleads  as  to  the  first,  second,  third  and 
fourth  counts  of  the  declaration,  that 
before  the  time  in  the  declaration  men- 
tioned a  writ  of  fieri  facias  had  been 
issued  to  him  against  the  goods  of  one 
A.,  and  that  tlie  defendant  seized  the 
cattle,  &c.,  in  the  plea  mentioned  a^ 
the  cattle  of  A.,  by  virtue  of  the  writ; 
the  plaintiffs  claiming  them  from  B., 
to  whom  A.  had  bailed  them,  which 
were  the  same  trespasses,  &c.;  and 
the  plaintiffs  replied  that  the  defen- 
dants abandoned  the  seizure  and  re- 
delivered the  goods  to  A.,  who  hy 
deed,  of  which  the  plaintiffs  made  pro- 
fert,  assigned  and  delivered  them  to  the 
plaintiffs,  and  that  afterwards,  and  at 
the  time  mentioned  in  the  declaration, 
the  defendant  of  his  own  wrong  seized, 
&c.,  the  same  being  in  the  plaintifis 
possession  by  virtue  of  the  assignment, 
and  prayed  damages  by  reason  of  the 
trespasses  in  the  declaration  mention- 
ed :  Held,  that  the  replication  wns,  by 
way  of  new  assignment,  shewing  a 
distinct  tret^pass  frpm  that  mentioned 
in  the  plea,  in  point  of  fact  and  time, 
and  that  as  the  prayer  of  judgment  of 
damages  for  the  trespasses  mentioned 
in  the  declaration,  instead  of  in  the  re- 
plication, was  not  shewn  as  a  cause  of 
special  demurrer,  the  plaintiff  was  en- 
titled to  judgment. — To  a  second  plea 
justifying  the  seizure,  &c.,  in  the  same 
manner,  and  that  the  cattle  came  after, 
wards  to  the  plaintiffs  by  finding,  and 
the  plaintiffs  replied  that  the  defen- 
dant abandoned  the  seizure,  &c.y  as  in 
his  other  replication,  without  this  that 
the  cattle,  &c.,  came  to  the  posses- 
sion of  the  plaintiffs  by  finding,  the  re- 
plication was  held  bad,  as  trav^ii^ 
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'color.     Smith  et  (d.  v.  JarviSf  Easter 
Term,  3  Vic. 

Trespass  for  seizing  goods — Decla- 
ration— PleaJ] — 6.  In  the  trespass 
for  taking  goods,  Stc.,  if  they  be  not 
specifically  set  out  in  the  declaration, 
il  will  be  bad  on  general  demurrer  \ 
and  a  plea  justifying  the  taking  of  the 
goods  of  A.,  under  an  execution 
against  the  goods  of  B.,  and  that  di- 
vers goods  of  B.  were  in  A.'s  posses- 
sion, without  averring  them  to  be  the 
same  goods,  is  bad  on  special  demur- 
rer. Friesman  v.  Dondly  et  al.,  Hil. 
Term,  6  Wm.  IV. 

Trespass — Justification  under  exe- 
cutions must  be  pleaded  J\  — 7 .  W here 
an  action  of  trespass  is  brought  against 
a  sheriff'  or  hia  deputy  for  a  seizure 
under  writs  of  execution,  he  cannot 
justify  under  the  executions,  without 
pleading  and  producing  them.  StiUl 
V,  McLeod,  Mich.  Term,  4  Vic. 

[A1M|  see  cases  14  and  17,  infra.] 

Case  for  selling  under  value — De- 
claration.']— 8.  Where  an  action  on 
the  case  was  brought  against  a  sheriff 
by  the  plaintiffs,  in  a  suit  for  selling  the 
defendant's  goods  greatly  under  value, 
and  no  judgment  was  set  out  in  the 
declaration,  the  declaration  was  held 
bad  on  general  demurrer.  Billings 
et  al.  V.  Hamilton,  Hil.  Term,  4  Vic. 

Deputy  skeriff — Money  had  and 
received.^ — 9.  No  action  lies  against 
the  deputy  sheriff  for  money  received 
by  him  and  paid  over  to  the  sheriff; 
the  action  must  be  brought  against  the 
sheriff  himself.  Bird  v.  Hopkins^  Hil. 
Term,  5  Vic. 

Auion  for  selling  under  volume — 
Plea."]  —  10.  Where  in  an  action 
againpt  a  sheriff  for  not  selling  lands  in 
execution  for  the  best  price  that  he 
could  get  for  the  same,  but  wrongfully 
and  injuriously  much  below  their  real 
value,  the  defendant  pleaded  that  he 
sold  the  lands  for  the  best  price  that 
he  could  get  for  them — ^the  plea  was 


held  good  on  general  demurrer.  Wat' 
son  V.  McDonell  et  al.,  Trin.  Term, 
5  &  6  Vic. 

Trespass  de  bonis  aspattatis — In- 
sufficiency of  justification  under  an 
execution.'] — 11.  Where  to  trespass 
de  bonis  asportatis  against  a  sheriff  he 
justified  under  a  writ  of  execution,  and 
alleged  that  the  goods  in  question  had 
been  fraudulently  sold  and  delivered  to 
the  plaintiffs  by  the  debtor  to  defeat 
the  execution  ;  the  plea  was  held  bad, 
because  it  did  not  shew  the  judgment 
upon  which  the  execution  issued. 
Adams  et  al,  v.  Kingsmilly  i.  U.  C. 
R.  355. 

Trespass  for  seizing  goods — Plea^ 
notpossessed — Evidence,] — 12.  Sem-- 
ble :  That  when  a  sheriff  under  a  fieri 
facias  seizes  goods  in  the  possession  of 
the  debtor,  and  a  third  party  claims 
them  as  his  under  a  bill  of  sale,  which 
is  impeached  as  being  merely  pretend- 
ed and  colorable — the  sheriff,  when 
sued  in  trespass  for  taking  the  goods, 
may,  upon  a  plea  that  the  goods  are 
not  the  plaintiff's,  contest  his  right  on 
the  ground  of  fraud,  without  proving 
the  judgment;  and  the  learned  judge 
reporting  that  the  non-production  of 
the  judgment  was  not  objected  to  at 
the  trial,  the  Court  would  not  after- 
wards entertain  the  objection.  Keeser 
V.  McMartin  et  al.,  iii.  U.  C.  R.  327. 

Trespass  for  seizing  goods — Evi- 
dence offi.ja.  and  judgment.] — 13. 
In  an  action  of  trespass  for  taking 
goods,  brought  against  the  sheriff  act- 
ing under  a  fi.  fa.,  proof  of  the  judg- 
ment and  fi.  fa.  by  the  sheriff  is  indis- 
pensable only  in  cases  where  the. 
question  turns  exclusively  upon  the 
fact  whether  the  goods  have  been 
fraudulently  assigned  by  the  execution 
debtor  to  the  plaintiff.  Ctdbert  v. 
Conger,  vii.  U.  C.  R.  395. 

Trespass  for  seizing  goods — Exe-' 
cution  must  be  specially  pleaded.] — 
14.  A  sheriff  cannot  defend  himself  in 
an  action  of  trespass  brought  against 
him  by  two  joint  tenants,  by  shewing. 
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a  writ  of  fieri  facias  against  the  other 
of  the  joint  tenants,  under  which  the 
alleged  trespass  was  committed,  unless 
he  has  justified  specially  under  the 
writ  as  a  defence  ;  but  when  he  had 
omitted  to  do  so,  and  a  verdict  was 
found  against  him,  the  Court  granted  a 
new  trial  on  payment  of  costs,  with 
leave  to  him  to  amend  his  pleadings. 
Lee  V.  Ilapelje,  ii.  U.  C.  R.  368. 

No  objectUm  by  sheriff  that  jury 
summoned  by  himself. J^ — 15.  It  is  no 
objection  on  the  part  of  the  sheriff,  in 
an  action  against  him,  that  the  jury 
have  been  summoned  by  himself  and 
not  by  the  coroner.  Aindie  v«  Ror 
pdje,  iii.  U.  C.  R.  275. 

Demand  of  surplus  money  on  an 
execution  before  action.'] — 1(>.  In  an 
action  against  the  sheriff  by  an  execu- 
tion  debtor,  for  the  surplus  of  money 
remaining  in  his  hands  after  satisfying 
a  fi.  fa.,  no  demand  before  action 
brought  is  necessary,    lb. 

Trespass — Sherifmust  plead  exe- 
cution.]— 17,  Where  in  an  action  of 
trespass  against  a  sheriff  for  seizing 
and  taking  away  goods  the  plaintiff 
proyes  that  the  sheriff  took  the  goods 
out  of  his  actual  possession,  the  defen- 
dant  cannot  give  evidence  of  his  legal 
authority  to  seize  them  under  a  &.  fa., 
without  pleading  it.  Pollock  et  al.  v. 
Fraser,  iv.  U.  C.  R.  352. 

Justification  under  fi.fa. — Seizure 
before  return  of  tm^ij — 18.  A  plea 
justifying  an  action  of  trespass  in  sei- 
zing goods,  &c.,  under  a  writ  of  fi.  fa., 
must  shew  that  the  goods  were  seized 
before  the  return  of  the  writ.  Out- 
icater  v.  Dafoe^  vi.  U.  C.  R.  256. 

Action  for  not  arresting — Dama- 
ges^— 19.  If  a  jury,  upon  being 
charged  that  they  were  not  to  find  for 
the  plaintiff  unless  they  were  satisfied 
that  there  had  been  neglect  on  die  part 
of  the  sheriff  from  which  the  plaintiff 
had  suffer^  seme  damage,  return  a 
nominal  verdict  in  fiivor  of  the  plain* 
tiff,  the  Court  will  refuse  to  set  it  aside 
<m  the  ground  that,  even  to  auslatn  a 


verdict  for  nominal  damages  for  not 
arresting  a  defendant  upon  mesne  pro- 
cess, some  clear  proof  of  an  injury 
received  from  the  neglect  to  arrest 
should  have  been  given  by  the  plaintiff, 
and  that  no  such  evidence  was  offered. 
O* Connor  v.  Hamilton^  iv.  U.  C.  R. 
243.    - 

TrespojiS — Statement  of  judgment 
and  writ  in  justification.] — ^20.  A 
plea  of  justification  under  a  writ  of  fi. 
fa.  in  trespass  for  taking  goods,  is  bad, 
if  it  state  the  writ  to  have  been  i«(sued 
before  judgment  was  entered.  Since 
the  rule  which  requires  the  judgment 
to  be  entered  of  a  particular  day,  the 
issuing  of  the  writ  upon  it  should  be 
averred  of  the  day  it  actually  issued, 
with  the  statement  "  tested  of"  the 
dav  in  term  on  which  it  is  tested. 
Dougall  V.  Moodie,  i.  U.  C.  R.  374. 

Trespass — Two  distinct  trespasses 
— Justification  of  both  under  mie 
unit.] — 21.  Where  in  a  declaration  in 
trespass  containing  two  counts,  charg- 
ing two  distinct  trespasses  in  taking 
different  goods  at  different  times,  the 
defendant  justifies  the  two  distinct 
under  one  writ:  Held^  plea  good. 
Cameron  v.  Lounty  iii.  U.  C.  R.  453. 


IV.  Actions  by  Sheriff. 

See  Bond,  II.  6,  12.  —  District 
Court,  8. — Escape,  22. — Indem- 
nity Bond,  3,  9. — Limits,  II.  10. 
New  Trial,  I.  14. 

On  bond  to  the  limits — Pleadines 
— Arrest  of  judgment.] — 1.  In  an 
action  by  a  sheriff  on  a  bond  to  the 
limits,  if  the  defendants  plead  that  the 
debtor  lefl  the  limits  but  afterwards 
returned  to  them  and  always  remained 
on  them  after  his  return,  the  sheriff 
may  take  issue  on  the  subeequent  re- 
maining, and  he  need  not  new-assign ; 
but  he  cannot  do  ao  if  the  defendants 
by  their  plea  do  not  admit  the  bond  to 
have  been  broken  before  the  debtoPi 
return,  as  the  plea  would  then  amount 
to  the  general  iaaoe.    And  where  the 
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plaintiff  declared  that  the  debtor  led 
the  limits  in  February,  and  the  de- 
fendants pleaded  that  the  plaintiff  as 
sheriff,  removed  him  in  November, 
and  that  the  debtor  returned  and 
always  afterwards  remained  thereon; 
and  the  plaintiff  replied  that  he  did  not 
always  afterwards  remain,  on  which 
*  issue  was  joined,  and  the  plaintiff  ob- 
tained a  verdict — the  Court  refused  to 
arrest  the  judgment,  the  verdict,  accor- 
ding to  the  time  stated,  being  consis- 
tent with  the  plaintiff's  right,  and  the 
issue  having  been  in  fact  on  the  subse- 
quent remaining  only.  Cameron  v. 
McLeod  et  a/.,  Trin.  Term,  4  Vic, 

On  Indemnity  bond-^Verdict  for 
sheriff  against  evidence,"] — 2.  Where 
an  indemnity  bond  was  given  to  the 
sheriff  by  an  execution  creditor  for  the 
sale  of  the  debtor's  goods,  and  the 
creditor  afterwards  directed  the  sheriff 
not  to  seU,  but  notwithstanding  he  went 
on  and  sold :  Held^  on  an  action  by 
the  sheriff  on  the  bond  of  indemnity 
for  damages  recovered  against  him  in 
consequence  of  the  sale,  that  the  de-* 
fendant  was  entitled  to  a  verdict  on  an 
issue  that  the  sheriff  was  damnified  of 
his  own  wrong ;  and  the  jury  having 
found  for  the  sheriff,  the  court  granted 
a  new  trial.  McMahon  v.  Ingersoll, 
Hil.  Term,  5  Nic, 

Verdict  against  Sheriff  for  an  es- 
cape — Recovery  from  debtor,'] — 3. 
Where  a  sheriff  suffers  a  voluntary 
escape,  he  cannot  afterwards  bring  an 
action  against  the  debtor  to  recover 
from  him  the  amount  which  he  has 
had  to  pay  for  his  escape ;  but  where 
in  such  an  action  the  justice  of  the 
case  was  clearly  with  the  sheriff,  and 
the  judge  charged  the  jury  in  favor  of 
the  defendant,  but  they  found  a  verdict 
for  the  plaintiff,  the  Court  refused  to 
grant  a  new  trial*  Ruttan  v.  Ashford^ 
HjI.  Term,  5  Vic. 

Submission  to  arbitration  by  sheriff 
no  bar  to  his  action  against  the  debtor,] 
— ^.  They  also  held  that  a  submission 
by  the  sheriff  to  arbttration  in  an  action  I 


against  him  for  an  escape  could  not 
bar  his  right  afteswards  to  recover 
from  the  debtor,  and  that  it  was  not 
necessary  for  that  purpose  that  he 
should  have  allowed  the  action  against 
him  for  the  escape  to  have  proceeded 
to  verdict  and  judgment.     i6. 

Case  for  frauduient  representation 
of  an  execution  creditor,]  —  5.  A 
sheriff  cannot  maintain  an  action  on 
the  case  as  for  a  fraudulent  represen- 
tation, when  having  seized  goods  on 
an  execution  of  a  third  party  he  is 
afterwards  instructed  by  the  defendant 
to  seize  the  same  goods  on  his  execu- 
tion, although  on  an  adverse  claim 
being  set  up,  the  plaintiff  on  the  first 
writ  withdrew  his  execution,  and  the 
defendant  refuses  either  to  withdraw 
his,  or  to  indemnify  the  sheriff,  and  the 
adverse  claimant  afterwards  prosecutes 
the  sheriff  and  recovers  for  the  illegal 
seizure  and  detention.  Commercial 
Bank  v.  Jarvisy  Easter  Term,  5  Vic, 

Action  against  Ms  deputy  for  an 
escape  — Assignment  of  breach.]  — 
6.  Where  in  an  action  on  a  bond  by  a 
sheriff  against  his  deputy  the  breach 
assigned  within  the  terms  of  the  condi- 
tion was,  that  the  order  of  a  judge  was 
delivered  to  the  deputy  for  the  commit'^ 
tal  to  close  custody  of  a  debtor  who  had 
been  admitted  to  the  limits,  and  that 
the  deputy  had  arrested  him,  but  suf- 
fered him  to  escape  ;  the  breach  was 
held  bad,  because  it  was  not  alleged 
either  that  the  debtor  >vas  oo  the  lim- 
its at  the  time  the  order  was  delivered 
to  the  deputy,  or  that  he  was  arrested 
on  the  limits  by  the  deputy  under  the 
order.    lb. 

Case  against  his  bailiff  for  an  es-- 
cape^-'Damages,] — 7.  An  action  on 
the  case  lies  in  favor  of  a  sheriff  against 
a  bailiff  for  negligence  in  allowing  a 
prisoner  to  escape,  in  consequence  of 
which  the  sheriff  is  sued  by  the  credi- 
tor, and  a  verdict  recovered  against 
him  for  nominal  damages:  and  sen^- 
ble^  that  in  such  an  action  the  sheriff 
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19  allowed  to  recover  both  the  costs  of 
the  actions  against  himself  and  his  own 
costs,  ahhough  no  notice  of  that  action 
had  been  given  to  the  bailiff  by  the 
sheriff,  the  plaintiff  not  being  conclu- 
ded by  the  former  verdict,  if  he  had 
no  opportunity  of  defending  in  the 
sheriff's  name.  Ruttan  v.  Shea,  v. 
U.  C.  R.  210. 

Action  against  bail  to  tJie  limits — 
Costs  of  original  action,  ] — 8 .  Where 
one  of  the  bail  of  a  debtor  admitted  to 
the  limits,  hearing  of  the  debtor^s  es- 
cape, paid  to  the  sheriff  the  amount  of 
the  debt  and  costs  for  which  he  was 
imprisoned,  exclusive  of  the  sheriff's 
own  fees,  and  the  sheriff  nevertheless 
sued  the  other  of  the  obligors  in  the 
limit  bond,  in  order  to  recover  from 
him  the  amount  of  costs  in  an  action 
which  the  plaintiff  in  the  original  ac- 
tion had  brought  against  the  sheriff: 
Heldj  that  afler  the  receipt  by  the 
sheriff*  of  the  money  paid  by  the  other 
of  the  bail  he  could  not  recover  for 
those  coats,  since  he  ought  to  have  paid 
over  the  money,  and  not  defended  the 
action  nor  allowed  it  to  procee 
bett  V.  Lake^y,  U.  C.  R.  45 


V.  Actions  against,  and 
TT  OF,  Sureties. 

See  Abatement,  7. — Attorney,  IV. 
8. — ^Variance,  6. — Witness,  15. 

Sureties  bound  by  sheriff  "^s  return.'] 
— 1.  The  sureties  of  a  sheriff"  are  con- 
cluded by  the  sheriff" 's  return  to  a  writ 
of  fi.  fa.  of  money  made,  and  cannot 
be  allowed  to  get  rid  of  their  liability 
by  shewing  that  there  was  a  prior  exe- 
cution in  the  sheriff's  hands  which 
ought  to  have  been  first  satisfied,  and 
was  not.  Shuter  et  al.  v.  Graham  et 
al.y  ii.  U.  C.  R.  164. 

2.  Nor  can  they  be  relieved  afler 
such  return,  by  shewing  that  the  money 
was  not  in  fact  made,  even  although 
an  issue  be  raised  upon  the  pleadings, 
whether  the  money  was  actually  made 


or  not.     Phelp  v.  McDonellj   Hil. 
Term,  5  Vic. 

Covenant  against  sheriff  and  sure- 
ties  far  not  pairing  over  monies — Z>e' 
clarationJ] — 3.  In  covenant  against  a 
sheriff"  and  his  sureties  for  default  in 
the  sheriff  in  not  paying  over  naonies 
levied  under  a  writ  of  fieri  facias 
against  lands,  the  judgment  on  which 
the  fieri  facias  issued  must  be  set  out 
in  the  declaration,  but  it  is  not  neces- 
sary to  recite  a  previous  writ  of  fieri 
facias  against  goods.  Bidwellv,  JMc- 
Lean  et  al.,  Mich.  Term,  2  Vic. 

Action — Personal  representatives  of 
sfieriffcannot  he  joined  icith  sureties. 'f- 
4.  After  a  sherifi"'s  death  his  personal 
representatives  cannot  be  joined  with 
his  sureties,  in  an  action  on  the  cov^e- 
nant  given  by  the  sureties  and  the 
sheriff,  under  3  Wm.  IV.  ch.  8,  for  a 
default  by  the  sheriff"  in  his  life-tiroe. 
Boulton  v.  Hamilton,  Hil.  Term,  3 
Vic. 

[Also  further,  case  15,  infra.] 

Action  by  execution  dditor  for  a 
false  returti  by  slieriff' — Declaration.^ 
— 5.    Where,  in  an  action  against  a 

eriff 's  surety,  the  plaintiff*  ei  t  out  a 

dgment  and  execution  again^l  him- 
elfin  a  former  suit,  and  that  the  sher- 
iff had  levied  the  debt  but  falselv  n- 
turned  nulla  hona  to  the  writ, by  mean-* 
of  which  return  the  plaintiff  was  obli- 
ged to  pay  the  debt  again :  Held^  on 
general  demurrer,  that  the  declaration 
was  bad,  in  not  shewing  how  the  plain- 
tiff was  compelled  to  pay  the  8»econd 
time  the  levy  on  the  execution,  havlpt: 
discliarged  him  from  the  debt,  Dans 
(jy.)  V.  Hamilton  J  Hil.  Term,  4  Vic. 

Covenant  against  sureties — Gener- 
al averme/its.]-6.  In  covenant  n«^H  r<t 
a  sheriff" 's  surety,  it  is  a  suOicient 
breach  to  allege  that  money  was  re- 
ceived by  the-  sheriff^,  "as  sheriff," 
without  stating  "by  virtue  of  his  office  " 
but  if  the  plaintiff  omit  to  aver  that  the 
receipt  of  the  money  by  the  sheriff  was 
after  the  execution  of  the  covenant  bv 
the  surety^  the  declaiation  will  be  bad 


0HBRIFF. 


8HCRIFF. 


401 


on  genernl  demurrer.    Dofm  (D.)  v. 
HamUUmy  Hil.  Term,  4  Vic. 

[See  an  ftnignineDt  of  this  breach— ease  18, 
infw.J 

Cocerumt  for  false  return  by  sher- 
%ff'-Fleading$\---l.  Where  in  «n 
action  against  a  sherifT'^  surety  for  a 
false  return  of  nulla  bona  by  the  aber- 
iff,  the  plaintiff  averred  as  a  breach 
that  the  sheriff  had  levied  and  made 
the  money,  and  the  defendant  pleaded 
that  he  had  levied  and  made  282/.,  a 
part  thereof,  and  no  more,  which  part 
he  paid  over :  Heldy  on  special  demur- 
rer, a  sufficient  answer  to  the  plaintiff's 
declaration,  and  that  the  defendant  was 
not  obliged  to  state  that  there  were  no 
more  goods  or  chattels  whereby  the 
sheriff  could  make  the  residue.  Wat- 
son  et  al,  y,  SamiltoHf  Hil.  Term,  4 
Vic. 

CovenafU  by  execution  debtor  for 
misconduct  of  sheriff— Dedaraiion,'] 
— 8.  Id  an  action  by  a  defendant  in  a 
writ  of  execution  against  the  sureties 
of  a  sheriff  on  their  covenant  under  the 
statute/ for  misconduct  in  the  sheriff 
in  the  execution  of  the  writ,  it  is  not 
necessary  that  he  should  set  forth  in  the 
declaration  the  judgment  in  the  suit 
against  himself,  and  it  is  a  good  breach 
of  the  covenant  to  shew  that  the  sher- 
iff sold  the  defendant's  property  for 
more  than  sufficient  to  satisfy  the  debt, 
and  aAerwards  wrongfully  sold  it  at  a 
reduced  price,  causing  a  loss  to  the  de- 
fendant of  tbe  difference.  Sanderson 
V.  Hamiltony  i.  U,  G.  R.  460. 

Profert  of  covenant  not  necessary.'] 
— 9.  In  an  action  against  the  sureties 
of  a  gbet^iff  on  their  covenant  it  is  not 
necessary  in  tbe  declaration  to  make 
any  profert  of  the  covenant.  Jkf'  Crae 
V.  HamUtonf  Trin.  Term,  4  &  5  Vic. 

Staying  proceedings  u^ien  security 
has  paid  Ae  full  amount  of  his  liar 
M/i^y.  j— 10,  Tbe  Court  will  not  stay 
proceedings  in  an  action  againat  a  sher- 
iff's  surety t  who  had  suffiered  judg- 
ment to  go  by  default,  on  the  ground 
ihalho  hasalmdy  paid  the  fiillanuMint 

3  B 


of  his  liability,  unless  such  payment 
were  after  plea  pleaded ;  and  the  costs 
of  actions  brought  against  the  surety, 
cannot  be  included  in  making  up  the 
amount  for  which  he  is  liable  under  his 
covenant.  Hixon  v,  Hamiltont  Trin. 
Term,  4  &  5  Vic, 

U.  The  Court  refused  to  relieve  a 
sheriff's  surety  who  had  suffered  judg- 
ment to  go  by  default  ailer  damages 
had  been  assessed  against  him,  by  al- 
lowing him  to  plead  that  he  had  already 
paid  the  amount  of  his  covenant  under 
the  statute.  Scott  y,  McDonald  et  a/., 
Mich.  Term,  5  Vic. 

Action  for  money  received  by  sheriff 
— Declaration  —  Breaches,'] — 12.  In 
an  action  on  a  sheriff's  covenant,  it  is  a 
good  breach  to  state  that  he  was  in- 
debted in  a  named  sum  for  money  had 
and  received,  without  specifying  how, 
or  on  what  account  the  money  was 
received.  Commercial  Bank  v.  Ja/T' 
vis  et  al.,  Mich.  Term,  6  Vic. 

Action  for  false  return  by  sheriff — 
Plea  of  payment  before  action.] — 13. 
It  is  no  plea  to  a  breach  of  a  sheriff's 
covenant  shewing  a  false  return  of 
nulla  bona  to  a  writ  of  execution  aAer 
levying  the  money,  that  the  sheriff 
paid  the  amount  indorsed  to  the  plain- 
tiff before  the  action  against  him,  on 
tbe  covenant,  was  brought.     lb* 

Covenant  against  sureties — Plead- 
ings, negative  pregnant^  certainty.] 
— 14.  In  covenant  against  a  sheriff's 
sureties,  the  breaches  assigned  were, 
first,  that  the  sheriff  did  not  arrest  the 
debtor  in  the  original  action  on  a  ca. 
re.  delivered  to  him,  but  falsely  re- 
turned non  est  inventus ;  and  secondly, 
that  he  arrest^  him  and  afterwards 
allowed  him  to  escape.  The  defen- 
dants pleaded  to  the  first  breach,  that 
the  sheriff  did  not  falsely  and  deceit- 
fully return  that  the  debtor  was  not 
found  in  his  district,  and  to  the  second, 
that  the  gaol  was  accidentally  destroyed 
by  fire,  and  so  the  debtor  escaped. 
Both  pleas  were  bad;  the  first,  as 
contaiaing«a  negative  pregnant,  and 
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the  second,  for  not  denying  that  the 
fire  occurred  through  the  negligence  or 
default  of  the  sheriff,  or  his  deputy. 
Corkery  v.  Graham  et  al.,  i.  U.  C.  R. 
315. 

Staying  proceedings  till  recovery 
made  against  personal  representatives 
of  sheriff  A — 15.  After  the  decease  of 
a  sheriff,  the  Court  will  not  stay  pro- 
ceedings in  an  action  against  his  sure-- 
ties  on  their  covenant  for  a  default 
committed  hy  the  sheriff  in  his  life- 
time until  a  recovery  shall  be  had 
against  the  sheriff's  representatives, 
nor  will  they  direct  in  such  a  case  that 
the  execution  on  the  judgment  against 
the  sureties  be  indorsed  to  levy  first  of 
the  property  of  the  sheriff.  Morris  et 
al.  V.  Graham  et  al.y  i.  U  C.  R.  521. 

Nat  liable  for  mere  error  of  jvdg- 
ment  in  sheriff "] — 16.  The  sureties  of 
a  sheriff  are  not  liable  under  their 
covenant,  given  in  accordance  with  the 
terms  of  3  Wm.  IV.  ch.  8,  as  for  wil- 
ful misconduct  on  the  part  of  the 
sheriff,  where  the  misconduct  consists 
in  a  mere  error  in  judgment  in  deci- 
ding bona  fide  upon  the  priority  of 
writs  of  execution  placed  in  his  hands. 
Bradbury  v.  Adatnsetal.f  i.  U.  C.  R. 
538. 

False  return  by  deputy  after  the 
death  of  sheriff— Remedy  of  injured 
party, \ — 17.  Semble :  Where  a  sheriff 
dies,  and  after  his  death  his  deputy 
returns  a  writ  which  is  false,  the  remedy 
for  the  party  injured  by  the  false  re- 
turn is  against  the  sureties  given  by 
the  deputy  to  the  sheriff,  and  not 
against  the  sureties  given  by  the  sheriff 
himself.  McLeod  v.  BoultoHf  ii.  U. 
C.  R.  44. 

AssignmcTU  of  hreacJi  of  the  cove' 
nant  for  payment  of  monies  by  sher- 
if,'] — 18.  It  is  a  sufficient  breach  of 
the  covenant  that  the  sheriff  would 
pay  over  the  monies  received  by  him 
**  that  he  had  by  virtue  of  his  office 
received  certain  monies  which  the 
plaintiffs  are  entitled  to  according  to 
the  true  intent  and  meaning  of  the 


covenant,  to  wit,  50/.  within  the  four 
years  mentioned  by  the  covenant,  but 
that  he  neglected  and  refiised  to  pay 
them  to  the  plaintiffs,  although  often 
requested  so  to  do."  Shuter  et  ai,  v. 
Graham  et  al,y  ii.  U.  C.  R.  164. 

Necessary  evidence,  to  render  sure- 
ties liable,  j-^ld.  In  an  action  against 
a  sheriff's  sureties,  it  must  be  shewn 
that  the  default  or  negligence  for  which 
the  action  is  brought  took  place  during 
the  term  for  which  they  were  liable 
under  their  covenant  McMartin  v. 
Graham  etal.,  ii.  U.  C.  R.  365. 

Execution  debt  assumed  by  ^urif 
— Non-payment — Liability  of  sure- 
ties,']— 20.  Semble:  That  if  a  sheriff 
having  an  execution  against  a  person 
to  whom  he  is  indebted  agree  with 
that  person  to  assume  the  amount  of 
the  execution  and  pay  it  to  the  plain- 
tiff, and  receives  from  the  debtor  a 
credit  for  so  much  on  the  debt  due 
from  himself,  but  does  not  pay  over 
the  money  to  the  plaintiff  in  the  writ, 
that  this  is  such  conduct  as  the  sureties 
will  be  answerable  for  under  the  cove* 
nant.    lb. 


VI.  Fees. 
See  Poundage  and  Sheriffs'  Fees, 


SHERIFFS  DEED. 

See  Alien,  6, — Scire  Facias,  2. 

Deed  of  land  sold  for  taxes  to  pur- 
chaser's a^gnee.] — 1.  The  deed  of 
land  sold  for  taxes  may  be  made  by 
the  sheriff  to  the  assignee  of  the  high- 
est bidder.  Doe  dem.  Bell  v.  Orr, 
Hil.  Term,  7  Wm.  IV. 

Sheriff  ^s  deed  not  a  mere  release.] 
— ^2.  The  deed  given  by  the  sheriff 
after  a  sale  of  lands  under  a  fi.  fa., 
whereby  he  conveys  all  the  estate  and 
interest  of  the  debtor,  is  not  to  be  con- 
sidered as  a  mere  **^  release "  in  the 
strict  sense  of  the  term.  Doe  dem* 
DisseU  V.  McLeody  iu.  U.  C.  R.  297. 


SHSRIFF'S  DSSD. 


SHSBIFF'S  SALE. 
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Deedf  prima  facie  evidence  of  writ 
and  sale,'] — 3.  The  sheriff's  deed  is 
prima  facie  evidence  that  the  writ  was 
delivered  to  the  sheriff  and  the  lands 
seized  and  sold  under  it,  in  an  action 
of  ejectment  by  a  purchaser  of  lands 
ai^d  under  an  execution.  Doe  dem. 
Spafford  v.  3rown  et  cU,  iii.  0.  S.  90. 

Sale  and  deed  by  deputy  after  the 
death  of  the  sheriff,'] — 4.  A  deed  ex- 
ecuted by  a  deputy  sheriff,  of  lands 
sold  under  an  execution  aAer  the 
death  of  the  sheriff  to  whom  the  writ 
was  directed,  must  be  in  the  name  of 
the  deceased  sheriff  and  not  of  the 
deputy ;  and  if  a  sale  be  made  by  the 
deputy  aAer  he  has  received  notice  of 
die  appointment  of  a  new  sheriff,  it 
will  be  invalid  and  the  deed  void,  as 
the  writ  should  then  be  executed  by 
the  new  sheriff.  Doe  dem,  Campbell 
V.  Hamilton,  Easter  Term,  3  Vic. 

Registry,] — 5.  The  provisions  of 
the  Registry  Act  are  as  much  applicable 
to  sheriffs'  deeds  given  to  purchasers 
at  sheriffs'  sales  as  to  any  other  des- 
cription of  conveyances.  Doe  dem. 
Brennan  v.  OWeill,  iv.  U.  C,  R.  8. 

Conveys  land  actually  sold  and  no 
more,  though  more  be  contained — 
Ambiguous  description,] — 6.  A  she- 
riff's deed  being  but  a  completion  of 
the  sale,  is  good  for  land  actually  sold ; 
a  party  therefore  is  not  estopped  by  a 
sheriff's  deed  from  proving  by  parol 
that  portions  of  the  land  therein  des- 
cribed as  sold  were  not  in  fact  included 
in  the  sale  \  and  if  the  description  of  the 
whole  land  in  the  deed  be  so  blended 
together  that  one  cannot  distinguish 
b^ween  what  was  sold  and  what  was 
not,  the  deed  will  be  bad.  Doe  dem. 
Miller  v.  Tiffany,  v.  U.  C.  R.  79. 

7.  Quare:  As  to  the  right  of  a  pur. 
ehaaer  at  sheriff 's  sale  to  set  up  the 
deed  in  the  first  place  as  valid,  quoad 
the  lessor  and  lessee,  and  then  in  the 
second  place  to  repudiate  the  deed  as 
invalid,  quoad  the  execution  creditor  ? 
Doe  dem.  McPherson  v.  Hunter ^  iv. 
U.  C.  R.  449. 


SHERIFF'S  SALE. 

See  Absconding  Debtor,  13. — 
Alien,  5. — Dower  I.  3. — Eject- 
ment, VIII.  2,  14. — Execution, 
19. — Frauds  (Statute  of),  I.  1 ; 
III.  1. — Mortgage,  1, 13. — New 
Trial,  II.  22. — Scire  Facias,  2. 
Sheriff,  I.  5,  6  11. — Taxes,  pas. 

Public  sale  of  lands  or  goods  re- 
quired,]— 1.  The  statutes  43  Geo.  III. 
ch.  1,  and  2  Geo.  IV.  ch.  1,  sec.  20, 
clearly  contemplate  a  public  sale  in 
regard  to  lands,  and  that  has  always 
been  the  course  both  with  respect  to 
lands  and  goods  (per  Robinson,  C.  J.) 
Doe  dem.  Miller  v.  Tiffany,  v.  U. 
G.  R.  oo. 

Under  spent  Ji,  fa,] — ^2.  A  sale  of 
lands  under  a  spent  fi.  fa.  is  void. 
Doe  dem,  Greenshields  v.  Garroia  v. 
U.  C.  R.  237. 

Ddftor'^s  acquiescence  in  sale,  a  tvai- 
ver  of  certain  irregularities,]-^.  A 
party  against  whose  lands  a  writ  of  fi. 
fa.  was  issued,  under  which  the  lands 
were  seized  and  sold,  cannot  contest 
the  validity  of  the  sale  on  the  ground 
of  long  delay  in  selling  afler.tbe  seizure, 
where  it  appears  that  the  sale  took 
place  at  his  own  instance  or  with  his 
assent,  and  that  he  had  received  the 
benefit  of  the  proceeds  of  such  sale  ; 
neither  can  his  heir  afler  his  death  take 
an  exception  to  the  proceedings.  Doe 
dem,  Harley  v.  McManus,  i.  U.  C. 
R.  141. 

Omission  of  notice  of  an  adjourned 
sale,  how  made  good,] — 4.  Any  want 
of  regularity  in  giving  public  notice  of 
an  adjourned  sale  under  a  fi.  fa.  will 
not  invalidate  the  sale  where  the  debtor 
attended  the  sale  by  his  agent  and  after- 
wards ratified  what  had  been  done. 
Doe  dem,  Dissett  v.  McLeod,  iii,  U.  C. 
R.  297. 

Invalid  sale, — Liabilitv  of  sheriff 
to  refund purduue  money^ — 5.  The 
court  refused  to  order  a  sherifi*  to  re- 
fund money  received  by  him  as  the 
ptice  of  land  sold  at  sheriff's  sale,  the 


404 


BHBHUrF's  SALE. 


BRBBIFF^S  8AUC. 


purchaser  having  been  ejected  upon 
the  ground  that  lands  could  not  be  sold 
under  a  fi.  fa.  as  assets  in  the  hands  of 
an  administrator.  Ccurfrae  In  re, 
Tay.  U.  C.  R.  651. 

Abandonment  of  seizure — Subse- 
quent seizure  and  sale,'\ — 6.  Where 
personal  property  had  been  seized  in 
execution  by  a  sheriflf  and  afterwards 
abandoned  by  the  direction  of  the 
plaintiff's  attorney,  and  a  memoran- 
dum of  the  suit  being  discharged  given 
to  the  defendant,  but  the  sheriff  was 
afterwards  directed  to  proceed,  and 
sold  to  the  plaintiff  in  this  action  (the 
property  in  the  meantime  having  been 
sold  bona  fide  by  the  defendant  who 
had  left  it  in  the  possession  of  the  de- 
fendant in  this  action) :  Held^  that  no 
property  passed  to  the  plaintiff  by  the 
sheriff's  sale,  as  the  levy  had  been 
abandoned  and  a  bona  fide  sale  after- 
wards made  by  the  defendant  against 
whom  the  sheriff  had  the  execution. 
Gould  V.  WkUe,  iv.  O.  S-  124. 

Interference  of  court  to  prevent  the 
giving  of  the  deed] — 7.  The  Coiurt 
will,  after  a  sale  of  lands  under  an  ex- 
ecution, prevent  an  assignment  by  the 
sheriflf  to  the  purchaser,  where  good 
cause  is  shewn  for  requiring  their  in- 
terference. Bank  of  Upper  Canada 
V.  JWiZ/er,Hil.  Term,3  Vic. 

Notice  of  nwtion  to  set  aside  sale^ 
to  whom  to  be  given.] — 8.  Where  an 
application  was  made  to  set  aside  a 
sale  of  land  by  a  sheriff  and  delay  the 
execution  of  a  conveyance  to  his  ven- 
dee, and  notice  of  the  motion  and  rule 
had  been  given  to  the  sheriff  and 
plaintiff's  attorney,  but  not  to  the  ven- 
dee: the  Court  refused  to  interfere. 
McGillis  V.  McDonald,  Easter  Term, 
3  Vic. 

Whole  lot  sold,  when  part  might 
ham  been  sufficient.'] — 9.  The  fact 
that  the  whole  of  a  farm  may  have  been 
sold  by  a  sherifi'  for  a  debt,  which  one 
would  have  supposed  might  have  been 
satisfied  by  the  sale  of  one  portion  of 


It)  ifl  nd  ground  to  invalidate  the  aide. 
Doe dem.,  Sagermany*  Strong€t€sLj 
iv.  U.  C.  R.  510. 

Sale  under  a  vaiid  writy  but  wrro^ 
neofUA  judgment — Dand  not  reaower" 
able,] — 10.  Afler  land  has  been  aold 
upon  a  writ  valid  upon  the  face  of  it^ 
though  the  judgment  upon  which  the 
writ  issued  may  be  reversed  for  error 
appearing  upon,  the  record,  yet  the  de* 
fendant  in  the  execution  can  only  be 
restored  to  the  money,  not  the  land. 

Sale  under  a  district  cntrtimt,  for 
an  amount  beyond  its  jurisdiction.^ 
— 1 1  •  It  is  no  objection  to  a  sale  under 
a  fi.  fa.  from  a  district  court  that  the 
writ  directs  a  sum  beyond  the  juriadio- 
tion  of  the  court  to  be  levied,  vi^ch  ia 
stated  in  the  writ  to  have  been  ieco> 
vered  for  damages  and  costs*    Jbm 

12.  Quare:  Would  the  writ  laid 
sale  be  void  if  it  had  been  staled  ia  the 
writ  that  a  sum  exceeding  the  juris- 
diction of  the  court  had  been  recovered 
for  damages  only  ?    Ib» 

Sale  by  ex^dierif^^Incipient  step 
while  in  office.]— 13.  Semble:  That 
to  support  a  sale  ^by  an  ex-sheriff  out 
of  office,  it  must  appear  that  while  in 
office  he  acted  upon  the  writ  to  an 
extent  amounting  in  law  and  fact  to 
an  incipient  step  in  the  execution  of 
it,  and  duly  followed  no  such  step  after 
leaving  the  office.  Doe  dem.  Miller 
V.  Tiffany f  v.  U.  C.  R.  79. 


What  actSf  an  inception  of 
tion.]—H.  Semble  also:  That  the 
mere  receipt  of  a  writ  by  a  sheriff 
while  in  office,  will  not  of  itself  be  an 
incipient  step  in  the  execution  of  it*  Hk 

15.  Qucere:  What  step  will  be  a 
sufficient  commencement  of  the  exe- 
cution of  a  writ  against  lands  ?    lb* 

16.  Will  an  advertisement  in  the 
Gazette  or  otherwise,  according  to  the 
statute  1  Geo.  IV.  oh.  1,  aec.  QO,  be 
sufficient  1    lb. 

Inception  of  execution-^  Acqseie3' 
ence  of  debtor  in  irregulairities.y^n* 
Held,  (Drapery  J.,  diasentieBle),  thai 
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the  fikctt  tnentiMied  in  the  statement  of 
thif  cute  fas  gi^en  in  the  report,)  consti- 
tuted such  an  inception  of  execution 
against  lands  by  the  sberiif,  during  the 
currency  of  the  writ  and  while  he  was 
in  office,  that  a  deed  made  under  such 
execution  by  the  same  sheriify  after 
the  writ  was  current  and  after  he  had 
gone  out  of  office,  passed  the  legal 
estate  to  the  purchaser :  Held  also, 
(Draper,  J.,dissentiente),  that  the  con- 
duct of  the  execution  debtor  (also 
given  in  the  report),  shewed  an  acqui- 
esence  on  his  part  in  the  ex-sheriff's 
right  to  proceed  with  the  sale  of  the 
lands  as  he  did,  under  the  writ.  Doe 
dem.  Tiffany  v.  Miller,  v.  U.  C.  R. 
426. 

Sale  <jf  lands  by  an  ex-sheriff  seve- 
ral years  after  the  currency  of  loritJ] 
— 18.  The  sale  of  lands  by  a  sheritT 
under  a  fi.  fa.  five  years  after  the 
sfaerifT  who  sold  had  left  his  office, 
when  there  had  been  no  seizure  or 
advertisement  of  sale  during  the  cur- 
rency of  the  writ)  no  continuance  of 
proceeding  under  it,  and  no  assent  of 
the  parties  to  the  delay,  cannot  be  up- 
held. Quare:  Would  such  a  deed 
be  valid  even  though  the  sheriff  con- 
tinued in  office  up  to  the  time  of  sale  ? 
Doe  dem.  Young  v.  Smith,  i.  U.  C. 
R.  199. 

Sheriff  not  allowed  to  purchase  at 
so/d.]]— 19.  A  sheriff  cannot  in  any 
manner  become  the  purchaser  of  pro- 
perty add  under  an  execution.  Doe 
detn.  Thompson  v.  McKenzie,  Mich. 
Term,  2  Vic. 


SHERITF'S  VENDEE. 

See  Taxss,  passim.— TrriE,  passim. 
Trespass,  I.  1. 


SHIP  REGISTRY  ACT. 

Reciting  the  certificate  of  registry 
of  ownership  in  a  mortgage,^ — 1. 
Under  our  provincial  Ship  Registry  Act 
8  Vic.  ch.  5,  sees.  13,  23, 24,  the  cer- 
tificate of  registry  of  ownership  of  a 
vessel  is  required  to  be  recited  in  a 
transfer  by  way  of  mortgage  or  secu- 
rity, Twith  a  power  of  sale  in  case  of 
default),  as  well  as  upon  an  absolute 
or  immediate  sale ;  and  where  this  is 
omitted,  the  mortgage  will  be  wholly 
void.  Wathins  et  al*  v.  Corhett,  vi. 
U.  C.  R.  587. 

Sufficiency  of  recital,'] — 2.  Heldy 
that  the  following  recital  of  a  certifi- 
cate of  registry  of  ownership  of  a  ves- 
sel contained  in  an  indenture  of  sale 
of  such  vessel — ^*  The  schooner  James 
Coleman  of  Dundas,  and  duly  regis- 
tered according  to  the  statute  in  such 
case  made  and  provided,  and  the  cer- 
tificate of  ownership  of  which  is 
granted  to  the  said  William  Colcleugh, 
whereby  it  is  certified  that  the  said 
vessel  was  registered  at  the  custom 
house  in  the  port  of  Hamilton  the  8th 
day  of  April  1847,  and  is  of  the  bur- 
then of  232y^<^,  and  which  said  certi- 
ficate is  under  the  hand  of  John  Da- 
vidson the  collector  of  and  for  the  said 
port  of  Hamilton,  as  on  reference  to  the 
said  certificate  will  fully  appear,"  was 
not  a  sufficient  compliance  with  our 
Ship  Registry  Act  8  Vic.  ch.  5,  sees.  2, 
7, 13,  and  that  therefore  the  indenture 
of  sale  was  void.  The  recital  was 
held  insufficient  in  giving  the  tonnage 
alone  of  the  vessel  which  could  not 
be  said  within  the  terms  of  the  13th 
section  of  the  act  to  be  such  a  de. 
scription  of  the  vessel  as  to  shew  the 
identity  of  the  vessel  transferred  with 
that  described  in  the'  certificate  of  re- 
gistry. Shertwod  et  al.  v.  Coleman, 
vi.  U.  C.  R.  614. 
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SHIPPING. 
See  Navigation. 


SHORE. 
See  Crown  Grant,  9. 
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SIMILITER. 


SPIRITUOUS  LiqUORS. 


SIDE  LINES. 

S^^BouNBART  Line  Commissioners, 
4, 5. — Fredericksburgh. — Kings- 
ton (Township  of). 

Statute  of  Limitations.']  —The  Sta- 
tute of  Limitations  applies  to  lands 
occupied  by  parties  afler  having  run 
side  lines,  although  it  appear  on  a  new- 
survey  that  the  original  side  lines  were 
run  erroneously.  Denyiison  v.  Ckew, 
Trin.  Term,  6  &  7  VVm.  IV. 


SIMILITER. 

See  Judgment  as  in  case  of  Non- 
suit, L  7, 8, 9, 10, 11 ;  IIL  2,  3. 


Compelling  plaintiff  to  complete 
the  issue.'] — 1.  It  is  irregular  to  rule 
the  plaintifT  to  enter  the  issue ;  the 
proper  course  is  to  demand  a  similiter, 
and  if  it  be  not  given,  to  sign  judgment 
of  non  pros.  Leahy  v.  Loucks,  ii.  U. 
C.  R.  178,  Trin.  Term,  9  Vic,  P.  C. 
Jones,  J. 

[See  JuDOMBNT  or  Non  Pros,  2.] 
Not  necessary  to  fie, — Time  to  cfe- 
fnur.] — 2.  The  plaintiff  replies  de 
injuria  to  the  defendants  plea,  con- 
cluding to  the  country,  with  an  &c. 
The  plaintiff  makes  up  the  nisi  prius 
lecoid,  adding  the  similiter,  &c.  Ten 
days  afler  the  assizes  had  commenced, 
and  a  month  ajUer  replication  had  been 
served,  the  defendant  demurs  to  the 
replication :  the  plaintiff  proceeds  with 
the  trial  and  has  a  verdict:  the  defen- 
dant moves  to  set  it  aside  for  irregu- 
larity, there  being  no  similiter  on  the 
files  of  the  court  and  the  plaintiff  pay- 
ing no  attention  to  the  demurrer :  Heldy 
that  under  the  rule  of  court,  number 
19,  Easter  Term,  6  Vic.  there  viras  no 
necessity  to  file  a  similiter :  Held  ctlso, 
that  under  the  36th  rule,  Easter  Term, 
5  Vic,  if  the  defendant  wished  to  de- 
mur to  the  replication  he  might  do  so 
by  serving  vrithin  the  proper  time  a 


copy  of  the  demurrer  upon  the  plain- 
tiff. Dunoombe  v.  Forger  et  al.f  iv. 
U.  G.  R.  192. 


SLANDER. 

See  Libel  and  Slander. 


SMUGGLING. 

See  Customs'  Act. — Revenue 
Laws. 


SODOMY. 
See  Libel  and  Slander,  II.  2. 


SOLICITOR  OF  SHERIFF'S 
COURT,  SCOTLAND. 

See  Attorney,  IV.  1. 


SOLVIT  AD  DIEM. 
See  Payment,  2. 


SOLVIT  POST  DIEM. 
See  Payment,  2. 


SON  ASSAULT  DEMESNE. 
See  Assault  and  Battery,  1, 3. 


SPECIAL  JURY. 
See  Costs,  II.  12.—- Jury,  passim. 


SPIRITUOUS  LIQUORS. 

See  Conviction,  I.  6. 

24*  Geo.  II.  c4.  46.]— 1.  A  shop- 
keeper in  this  pro^nce  oiay  recover 
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for  spintaouB  liquors  sold  in  less  quan- 
tities than  to  the  valpe  of  twenty  shil- 
lings at  a  time.  Leith  v.  Willis^  Eas- 
ter Term,  6  Will.  IV. 

2.  The  British  statute  24  Geo.  II. 
ch.  46,  disallowing  the  sale  of  spiri- 
tuous liquors  at  one  time  of  quantities 
of  less  value  than  twenty  shillings  to 
be  consumed  out  of  the  shop,  is  not  in 
force  in  this  province.  Hartley  v. 
HieamSj  Trin.  Term,  5  &  6  Vic. 


STAKEHOLDER. 
See  Gaming,  1. 


STATUTE  LABOR. 

See  District  Council,  17. 

A  party,  to  save  himself  from  fine, 
most  perform  when  called  upon,  his 
statute  labor  vnthin  the  division  of  the 
township  in  which  he  resides.  Gates 
V.  Devenisk^  vi.  U.  G.  R.  261. 


STATUTE  OP  FRAUDS. 
See  Frauds  (Statute  of). 


STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of). 


■4— 
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OF). 

See  Customs  Acts.— Frauds  (Sta- 
tute of). — ^Indemnitt  Act. — In- 
tsrpleader. — limitations  (sta- 
TUTE of). — Penal  Statute. — 
Pbtty  Trespass  Acts.  —  Ship 
&SGISTRT  Act. — Testatum  Act. 

PtMic  or  private. "l — 1.  The  sta- 
tute vesting  the  property  of  a  particular 
bank  in  the  hands  of  commissionersy 
with  power  to  hear  and  determine 


claims  made  upon  the  banlc  by  credi- 
tors, though  stated  in  the  preamble  to 
be  made  '<  on  behalf  of  a  great  portion 
of  the  inhabitants  of  the  Province," 
was  not  considered  by  this  court  as  a 
public  statute.  Markland  et  al,  v. 
Bardety  Tay.  U.  C.  R.  185. 

Forfeiture — Waiver  and  continu- 
ance by  tke  legislature*'] — 2.  SemMey 
that  when  an  act  of  the  legislature  has 
become  forfeited  by  non-fulfilment 
of  some  of  its  conditions,  the  legisla- 
ture may  waive  the  forfeiture,  and  by 
special  enactment  continue  the  exis- 
tence of  the  act.  The  City  of  Toronto 
and  Lake  Huron  Railroad  Company 
V.  Crookshanky  iv.  U.  C.  R.  309. 

Recital  of  the  statute  being  passed 
at  the  prayer  of  parties  interested.'] — 
3.  Semble  also,  that  when  a  statute 
amending  an  original  statute  recites 
that  it  has  been  granted  upon  the 
prayer  of  the  parties  interested  in  the 
original  statute,  it  must  be  taken  Cipon 
the  recital  as  conclusive  that  each  in- 
dividual interested  in  the  original  sta- 
tute was  concurring  in  the  passing  of 
the  amended  statute.    lb. 

Recital  in  pleading.]-^^.  To  re- 
cite certain  statutes  as  statutes  of  the 
province  of  Canada^  when  they  are 
statutes  of  the  province  of  tipper 
Canada^  is  bad  on  general  demurrer. 
Huron  District  Council  v.  The  Lon" 
dm  District  Council ,  iv.  U.  C.  R.  302. 

5.  It  is  also  bad  on  general  demurrer 
to  refer  to  any  statute  as  having  been 
passed  in  two  of  the  years  (as  the  4th 
&  5th)  of  Her  Majesty's  reign.    lb. 

[Upholding  Gtd6f  v.  Pike,  yiii.  M.  &  W. 
223.  It  may,  however,  be  recited  as  a  statute 
passed  in  a  secfton  holden  in  both  years.    Jb. 

In  pleading)  the  whole  of  the  title  must  be 
stated,  though  it  Comprise  several  other  sub- 
ject matters  besides  that  to  which  the  pleading 
properly  relates.  Bedc  v.  Beverley,  xi.  M.  & 
W.  845  ] 

Mis-recital  of  private  act  —  De- 
murrer,]— 6.  Semble,  that  the  mis- 
recital  of  the  title  of  a  private  act  of 
pariiament  is  no  ground  of  demurrer. 
Ferrie  v.  Jones  et  al.,  v.  U.  C.  R.  604. 
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Non^In  the  followiac  Table  of  Statutea,  the  vocdi  in  nuu  capstau  dukote  tiM  title  te  tkb  vixk     • 
under  which  thu  chso  referred  to  occurs,  whllut  the  words  in  HaKa  gire  the  name  « tfas  eui 
itaelf  and  the  report  where  it  may  be  found,  without  reftrring  to  the  digeflt. 

6  Edw.  I.  ch.  5— Waste— HiyZor  v.  Ibyior, 'Eaater  Term,  1  Wm.  IV. 
23  Hen.  V[.  ch.  9— Limits,  11.  l-— Campbell  v.  Lemonf  ii.  O.  S.  401, 
6  Hen.  VUI.  ch.  9— Forcible  Entry  etc.,  2— Rex  v.  McHeavrey  et  aL,  and  ificMlT. 

Thompson,  Mich.  Terra,  1  Vic. 

32  Hen.  Vlll.  ch.  9,  sec.  2— Maintenance  (Statute  ory^U  the  catet  under  ikt  tilk, 
Verdict,  3^BcasUy  qui  tarn  v.  CahiU,  ii.  U.  C.  R.  320. 

33  Hen.  VHl.  ch.  20,  sec.  2— Treason,  2— I>oe  dem,  GUUtpie  v.  Wtxon,  v.  C.  C  R.  132. 
5  Eiiz.  ch.  4— Apprentice,  1 ,  2r-'Fuh  v.  Doyle,  Dra.  Rep.  340,  aod  DelUns^am  ▼.  l^Skm, 

Easter  Term,  3  Vic. 

_Maoistrate$,  d-Shea  v.  Choat,  ii.  U.  C.  R.2H. 

13  Eliz.  ch.o— Fraudulent  Deeds  etc.,  passim. 

18  Eliz.  ch.  5— New  Trial,  IV.  SSleeker  v.  Meyent,  vi.  U.  C.  R.  134. 

27  Eliz.  ch.  3 — Fraudulent  Deeds  etc,  passim. 

81  Eliz.  ch.  3— Dower,  H.  13 — Binonett  et  ux,  v.  Radenhunt,  Mich.  Terao.  1  Yia 

43  Eliz.  ch.  6,  sec.  2— Costs,  VIl.  1.  2,  8, 4. 

21  Jac.  I.  ch.  12— Constable,  1— JBroiwi  v.  Shea,  v  U.  C.  R.  141. 

—Division  Court,  3-^Damt  v.  Moore  et  al.,  ii.  V-  C.  R.  180. 

_. . Sheriff,  I.  22— fVawr  v.  Dickaon,  v.  U.  C.  R.  231. 

21  Jac.  I.  ch.  16— Limitations  (Statutr  of),  H.  28 — Doe  dem,  Dunlop  v.  McNab,  t.  U. 

C.  R.  289.    lb.,  m.  Z—RusaeU  et  al.  v.  Rohert$(m^  I  U.  C.  R.  235. 
16  Car,  II.  ch.  7 — Gaming,  l^Sheldon  v.  Law,  iii.  O.  S,  85. 

22  Car.  II.  ch.  9— Costs,  1(1),  20— Za/ce  v.  BriUy,  v.  U.  C.  R.  307. 
29  Car.  II.  ch.  7— Sunday,  1 — Bethune  v.  Hamilton,  Hil.  Term,  4  Vic. 

3  Wm.  &  Marv,  ch.  5— Distress,  IL  4— Stoddard  ▼.  Orderly,  Hil.  Term,  4  &  5  Vie. 
8  &  9  Wm.  111.  ch.  11— Penalty,  2^Jin$lie  v.  OuMpman,  v.  U.  0.  R.  3ia 

10  &  11  Wm.  IIL  ch.  17— Gaming,  6,7— Clarke  v.  Dontlkf,  Trin.  Term,  5  &  6  Vic 

4  Anne,  ch.  16,  sec.  5— Costs,  VIL  IS-^McLtod  v;  Torrance,  iii.  IJ.  C.  R.  174. 

■   ■  t — ch.  27— Account  (Action  of),  1 , 2, 3 — Gregory  et  kx.  v.  dmo/^,  Wi.  U.C.R.  MO. 

8  Anne,  ch.  14,  aec.  1— Distress,  I  15— l^roimi  v.  RiUtan,  vii.  U.  C.  R.  97. 

9  Anne,  ch*  14— Gamino,  1 — Sheldon  v.  Law,  iii.  O.  S.  85. 

0  Geo.  I.  ch.  18— Bubble  Acts- BanA;  of  Montreal  v.  Bethune,  Easter  Term,  5  Wm.  lY. 
2  Geo.  IL  ch.  23,  sec.  23— Attorney,  111.  passim. 

ch.  25— Libel  and  Slander,  II1(1),  6— Orosrfcy  v.  Cawerley,  iii,  0.  S.  338. 

ch.  28 — Distress,  passim. 

4  Geo.  II.  ch.  28 — Forfeiture,  1— Poe  deju.  Cubiit  v.  McLeod,  Mich.  Term,  4  Vk. 

5  Geo.  IL  ch.  7— Alibn,  5,  6— Doe  dem,  Rkhardron  v.  Didcton,  ii*  0  S.  292,  and  Wooiei 

aL  V.  CampbeU,  iii.  U.  C.  R.  269. 

.   .  ■  Coyenakt,  11(2),  16— Attgcn/  v.  CampbeU  et  al,,  iii.  U.  C.  R.  301. 

^Ebtate,  5— Doe  dem,  JarvU  v.  Cumming,  iv.  U.  C.  R.  390. 

-Executor  and  Administrator,  IIL  4, 5,  6,  7. 

New  Trial,  II.  22— Doe  dem.  BurtUutm  v.  Stmrnone,  tS.  U.  C.  R.  196. 

SciR«  Facias,  l^Paterwn  v.  M*Kay,  Tay.  U.  C.  R.  47, 

7  Geo.  II.  ch.  20,  sees.  1  Rnd  3 ^Mortgage,  2, 6, 11. 

9  Geo.  II.  ch.  39— Mortmain— Doe  dem.  Jndereon  ▼.  Todd  etaL,  tl.  U.  C.  R.  82. 

11  Geo.  IL  eh.  19— Distress,  T.  9  --MeJlrthur  v.  WdUcley  et  al.,  Mich.  Term,  4  Vic 

12  Geo.  IL  ch.  28,  see.  4--<;aming.  7— Otor/cs  v.  Donelly,  Trin  Term,  6  &  6  Vic 

13  Geo.  IL  ch.  19— Gaming,  1,  2,  3, 4,  5. 

14  Geo.  IL  ch.  37 — ^Bubble  Acts— Bank  of  Montreal  v.  Bethune^  Raster  Teim,  5  Wm.  IV. 
16  Geo.  II.  ch.  34-^AXiNO,  1,  2,  3,  4,  5. 

20  Geo.  IL  ch.  19— Laborers- Iffteldn  v.  Sterent,  Tay.  U.  0.  R.  67. 

Maoistbatxs,  9 — Shea  v.  Choat,  ii.  U.  C.  R.  211. 

22  Geo.  II.  ch.  46,  sec.  11— Attorney,  II(l),  7— Aex  v.  Bidwdl,  Tay.  U  C.  R.  67a 
24  Geo.  II.  ch.  40*-Spirituou8  Liquors,  1 , 2—LeUh  ▼.  WUlie,  Easter  Term,  6  Wm.  IV^ 

and  Hadley  v.  Heard,  Trin.  Term,  5  &  6  Vic. 
ch  44--Gaoler, i—Fergvnon  v.  Jideant etaL, v.  U.  C.  R.  194.    &nEmirr,  L 

23— 1&.    Street  SuivsYOR— ilft/^ortoie  t.  McDo^gtdl,  iii*  O.  &  73. 
31  Geo.  IL  ch.  U^hAMOWtMB^WheUm  v.  Stevene,  Tay.  U.  C.  R.  607. 
6  Geo.  IIL  ch.  25^  Jb> 

19  Geo.  IIL  ch.  70,  sec.  4 — Certiorari,  passim, 

provincial  statutxs. 
33  Geo.  lU.  ch.  6— Admiitistration  Bond,  1, 2. 3, 4— JUa{f<  ▼•  MeXnuitdaL,  iLU. 

C.  R.  103.— A.,  u.  U.  C,  A.  329.        . 
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23  Geo.  ni.  ch.  8— Lbttem  or  AvuinjsTRA.Tiow-^King  v.   C3ar($,  Hfl.  Term,  2  Vic. 

Pleading,  II.  e.—Bagot  v.  McKenzie,  Mich.  Term,  7  Vic. 

35  Geo.  ni.  ck  5,  sec.  2— Deed,  IH.  1, 2,  3,  6. 7, 13, 16. 17, 16. 
sec.  5— Deed,  III.  11,  i2--Doe  dem.  RusseU  v.  GUhtt,  Mich.  Tenn,  3 

Vic,  and  Doe  dem*  McLean  wManahan,  i.  U.  C.  R.  491. 

sec.  10— Deed,  III.  10— Ha/nttton  v.  Lyons,  Easter  Term,  7  Wm.  TV, 

sec  15— iNFAirT,  5--MeLeod  v.  Truax,  Hil.  Term,  7  Wm.  IV.     Will, 

2— Doe  efem.  Eberts  et  ux.  v.  mUoiif  iv.  U.  C.  R.  386. 

36  Geo.  m.  ch.  2— Jury,  lO—Frowr  v.  Dtdtcson,  v.  U.  C.  R.  231. 

40  Geo.  m.  chi.  4— Convictioic,  1, 6— i&ar  v.  Fergutmy  iii.  O.  S.220,  and  Wihottv,  Oray 

Wele/a/.,v.U.  C.R.227. 
43  Geo.  ni.  ch.  1— SHSurr's  Sals,  1— Doed^m.  WUwn  t.  lymy^  v.  U.  C.  R.  88.    Vem- 

DtTioNi  Exponas,  1,  2,  3. 

ch.  5— Deed,  II.  4,  5,  6,  7,  8,  9, 10. 

45  Geo.  3,  ch.  7— Insolvent  and  Insolvency,  passim. 

47  Gea  IH.  cL  11-->Clerk  of  the  Peace,  1,  2'^8km  v.  London  District  CouneU,l  U. 

C.  R.  292. 

49  Geo.  m.  cL  4,  sec.  1— Costs,  IV(1).    M  cases  under  the  iUU  and  Jitrision. 
• sec.  2--C0ST8,  IV(2).    Jb. 

— ch.  126,  (Imp.  Stat.)-BoND,  I.  U—IboU  v.  SuUock,  iv,  U.  C.  R.  480. 

50  Gw,  m.  ch.  1— Highway,  2— iZex  v.  Sandenon,  iii.  O.  S.  103. 

~ -Street  Surveyor— AfcFflriowe  v.  McDougaU,  ii.  O,  S.  73. 

ch.  6— Billiard  Tables,  2,  3,  4*-OltircA  qui  iam.  v.  Midiardst  vi.  U.  C. 

R.  562. 

51  Geo.  m.  ch.  9,  sec.  2— Bills  or  Exchange  and  Promissory  Notes,  VIII.  2,  3, 6. 
• -sec.  6 — ^UsURY,  passim. 

54  Geo.  III.  ch.  9,  sec  2— Inquisition— Aea;  v.  Phelps,  Tay.  U.  C.  R.  54. 

55  Geo.  Tlf.  ch.  2,  sec.  1— Exigent— IZea;  v.  Elrod,  Tay.  U.  C.  R.  152. 

56  Geo.  III.  ch.  16— Deed,  III.  16— Do«  dem.  Matlock  y,  Distier,  iv.  U.  C.  R.  14. 
58  Geo.  III.  ch.  I,  see.  1— Costs,  l.^JU  the  cases. 

-sec.  2— Costs,  VUI.  l—McCall  et  al.  v.  Cameronf  i.  U.  C.  R.  414. 


ch.  5,  sec.  3 — False  Imprisonment,  6 — Oviait  v.  Bell,  i.  U.  C.  R.  18. 
-ch.  93,  (Imp.  Stat.)— Usury- Gedc^es  v.  Ctdver  et  al.,  iii.  U.  C.  R.  162. 


59  Geo.  in.  ch.  3,  sees.  1, 2,3  and 4— Deed,  II.  4, 5, 6, 7, 8, 9  and  10.    Ejectment,  1. 13 — 

Doe  dem.  VanskHtr  v.  Faineell,  Mich.  Term,  4  Vic. 

ch.  7 — ^Taxes,  passim. 

ch.  14— IBoundary  Line  Commissioners,  4,  5,  6,    Kingston  (Township 

or)— Doe  dem.  Stuart  v.  Fors}fth,  i,  U.  C.  R.  324.    Limitations  (Sta- 
tute or).  II.  2,  25— Doe  dem.  Stuart  v.  Radich,  Tay.  U.  C.  R.  679, 
and  Doe  dem,  Morgan  v.  Simpson,  Trin.  Tenn,  1  &  2  Vic.    Survey, 
passim. 
2  Geo.  rV.  ch.  1,  sec.  8— Arrest,  I.  passim;  IV.  1. 

:.  9 — Constable,  3,  4,  5, 6. 
.«ec.  10— Arrest,  I.  4,  5,  16,  21,  23,  39;  III.  11;  IV.  4.    District 
Court,  1. 


sec.  11— Bail,  III.  S^BUlings  et  al.  v.  Berry,  Easter  Term,  2  Vic. 


sec.  12 -Bail,  1. 4,  5,  6,  7, 8. 

sec  13— Bail,  I.  1,  2,  3;  III.  6. 


-sec.  15 — Arrest,  I.;  II.  13. — Capias  ad  Satisfaciendum,  passim, 
-sees.  17  and  18 — Commission  to  Examine  Witnesses. — Jill  the  eases. 
-sec.  20— Sheriff's  Sale,  1— Doe  dem.  MWer  v.  IWany,  v.  U.  C.  R.  88. 
■sec  40— Bail,  II.  S'-GiUespie  et  aL  v.  Grmt,  in.  U.  C.  R.  400. 


-ch.  8 — Insolvent  and  Insolvency,  passim. 

-ch.  13 — Account  Stated,  1— CVooto  et  aL  v.  Law,  Trin.  Term,  7  Wm.  IV. 

Currency. — Phinny  v.  Stevenson,  i.  U.  C.  R.  428. 
.ch.  14— Deed,  II.  passim. 


4  Geo.  IV.  ch.  11 — Customs  Acts,  passim. 

ch.  17— Welland  Canal,  1— iZex  v.  The  Welland  Comal  Company,  Tay.  U. 

C.  R.  440. 

ch.  19— Conviction,  1,  6 — Bex  v.  Ftrguson,  iii  O.  SL  220,  and   Wilson  n 

Graybiel,  v.  U.  C.  R.  227. 
6  Geo.  TV.  ch.  2— Welland  Canal,  2^Welhnd  Casud  Company  v.  Warren  et  al,  BSL 

Tenn,  1  Win.  IV. 

ch.  7 — Taxes,  passim. 

eh.  16y  aec  108,  (Imp.  SUt.)— .Bankrupt  and  Bankruptcy,  6 — Mmlson  v. 

The  Commereial  Bank,  iL  U.  C  R.  338. 
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6  Gea  IV.  cL  114,  (Imp.  Stat)— Abeest  op  Judombiit,  d— %Xmei  qui  tarn,  v.  Ckaa,  Dm. 

Rep.  334    DsBTtltA. 

7  Geo-.  IV.  ch.  16— Fbedbbicksbctbom— Doe  dan.  Ciapp  v.  E^ffmaih  Midk  Tenn,  5Ti€. 

8  Gea  IV.  ch.  1,  (Priv.  Act)*-RiDBAU  Canal,  pMiim. 
ch.  S—Insolvent  and  Insolvency,  pusim. 

9  Geo.  IV.  ch.  21 — Alien,  panim. 

10  Geo.  IV.  ch.  7,  (Priv.  Act.)—ABBiTEATiow  and  Awabd,  VI(2>,  7— JEli^itai  Biak 

Commiuionen  t.  DaUon,  Easter  Term,  3  Vic 

11  Geo.  IV.  ch.  3 — Limits,  passim. 

ch.  U,  (Priv.  Act.)— CoBouEO  Haebove  Cokpant. 

1  Wm.  rV.  ch.  1 — Amendment,  II.  passim. 

ch.  8 — Binbbook  (Township  of)— Dos  dem.  Cnfok$  v.  TtnEfAf  vil  U.  C. 

R.  .Wl. 

ch.  12— Niagaea  Habbob  and  Dock  Company- JSmtfton  v.  3%s  Niagara  Bbt' 

bor  aTid  Dock  Company^  Easter  Term,  5  Vic 
-ch.  26— Title,  b^Doedtjn.  Baldwin  v.  SUnt,  y.  U.  C  R.  388. 


2  Wm.  IV.  ch.  4|^ec.  1 — Conviction,  1,6,  6,  8,  9. 

ch.  5— Absconding  Debtob,  passim. 

! ch.  15 — Poet  Bubwell  Habbob  Company— Jsn^ns  v.  Port  BunotU  Ba^ 

Company t  Mich.  Term,  3  &  4  Vic 
ch.  35 — ^Pabtition. — AU  the  rates. 


3  Wm.  IV.  ch.  7,  sec.  1-— Canada  CoMPANY^Cboper  y.  T%e  Canada  Compamfit  Essttf 

Term,  1  Wm.  IV. 

ch.  8 — Shebipf,  V.  passim. 

ch.  17,  (Priv.  Act)— St.  Lawbbncb  Canal — TM  Y.  XoRfky  ft  at,  Esilsi 

Term,  3  Vic. 

3  &  4  Wm.  IV.  ch.  69,  sec.  72,  (Imp.  Stat)— Customs  Acts,  l-* Xswit  y.  £3r*y,  i.U.  C. 

R  426 

4  Wm.  rV.  ch.  1,  sec.  1^— Limitations  (Statute  or).  II.  passim. 
sec.  17 — DowEs,  II.  4,  6 — German  v.  Gropms,  Yi.  U.  C.  R.  414,  and 

McCUUan  ei  ux»  y.  Memit  et  ai.  vii.  U.  C.  R«  21.      Limtta- 

TioNS  (Statute  of),  11.  1 — Doe  dem.  McKay  y.  Fnrdy  d  si, 

Easter  Tenn,  4  Vic. 

sec  20    DisTBESs,  L  ^-^McClenaghan  y.  Baker,  i.  U.  C.  R.  28.    . 

, sec.  47— Deed,  III.  7, 8, 14. 

sec.  48 — Estate,  11 — Doe  dem.  Berringer  v.  HitcoU,  Mich.  Term,  3  Vic. 

J6iNT  Tenancy,  1— Dos  denu  Skuier  et  al.y.  Carter,  Hit 

Term,  2  Vic. 
sec.  52— Limitations  (Statute of),  IL  4— 'Dosi2e0i.X.yomv.  Craufarit 

Easter  Term,  6  Vic.     Title,  Vl^Doe  dem.  Baldwin  y.  Stone. 
. ^sec  53— Costs,  VII.  ^^McLaxhlan,  In  re.  iii.  U.  C.  R.  331. 

Landlobd  and  Tenant,  II.  2et  seq. 


4  Wm.  IV.  ch.  3 — Insolvent  and  Insolvency,  passim. 

eh.  4|  sec.  12 — Assault  etc  ,  5, 6 — Heney  v.  Simpwon^  Trin.  Term*  1  &  2  Vic, 

and  Deimg  v.  McDonell,  Easter  Term,  2  Vic.    Petty  Tsespam 
Acts — Mong  y.  McDonell*  Easter  Term,  2  Vic. 

sec.  21 — Costs.  VII.  l-^Jirmowr  v.  Bonoell  d  aL,  Trio.  Term,  5  &  6  Vic. 

.  ch.  5— Bail,  I.  3 — McKenzie  v.  Macnab.  Easter  Term,  2  Vie. 

ch.  7— Distbict  Coubt,  3,  ^^WheeUr  v.  Sime  c/  at,  iii.  U.  C.  R.  285,  and 

Foster  v.  Miller,  v.  U.  C  R.  509.    Repleyin  etc.,  passim. 

ch.  10— Limits,  passim. 

. ch.  12— Fences,  1— lone  y.  MMoUmd  et  al.,  Easter  Term,  6  Wm.  IV. 

. ch.  18— Conviction,  1 ,  6— Bex  v.  Ferguton,  iii.  O.  S.  320»  and  WiUon  y.  Grt- 

Inel  et  al„  v.  U.  C  R.  227. 

ch.  23— ToBONTo  (City  of),  1 — Harvey  y.  JF>ifttc&,  Easter  Term.  3  Vic, 

. ch.  32,  sec.  5— Poet  Csedit  Habbob  Company— Porf  Credit  Harbor 

ny  v.  Jonet  et  oi.,  v.  U.  C.  R.  144. 


4&5  Wm.  IV.  cb.  89,  sec.  25,  (Imp.  Stat)— Customs  Acts,  3— JtfdCnuw  etaLr.  JQrb|i 

Trin.  Term,  5  &  6  Vic. 
5  Wm.  IV.  eh.  1,  (generally.}— Bills  of  Exchange  etc.,  VIII.  7^Sfftan  y.  JCcd&t  d 

oi..  vi.  U.  C.  R.  394 

sec.  1— Costs,  1(1),  16;  VL 

. sec.  2— Bills  of  Exchange  etci  V.  16— AmA  y.  Boger$  et  aL,  Mich. 

Term,  6  Vic. 

Bills  of  Excbanox  etc^  V.  36— JKiOocA  y.  NorUm,  UicL 

Term,  2  Vie. 
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6  Wm.  IV.  ch.  1,  tee.  2— Set  off,  14— Pafwwm  v.  HowUon  et  oi.,  ii.  U.  C.  R.  139. 

-    Costs,  VI.  passim. 

. Witness,  13,  H-^Bradbury  v.  Jbney  et  al.t  Mich.  Terra,  5  Vic, 

Anil  McLaren  v,jikttrheadet  a/.Jii.  TT.C.  R.  59 

sec.  13— Abatiment,  2-'Ridmjondet  aL  v.  CampbeU,  Mich.  Term, 2  Vic, 

5  Wm.  IV.  ch.  3,  sec  2— Ejectment,  1V(2),  4,  b—Regma  v.  Kellyt  Tiin.  Term,  4  &  5 

Vic  P.  C,  and  Wateon  v.  JDiUinghamy  Easter  Term,  7  Vic. 

—.sees.  2,  3  &  4 — Insolvent  and  Insolvency,  passim. 

ch.  5— Absconpinq  Debtoe,  passim. 


6  &  6  Wm.  IV.  ch.  62,  (Imp.  Stat.)— Desd>  III.  9— Xyons  In  re,  HiL  Term,  7  Vic 

6  Wm.  ly.  ch.  4,  sec.  2— Mandamus,  18— iZ^fia  v.MeOonnel,  Hil  Term,  7  Vic. 
_. sec.  18— Insurance,  passim. 

7  Wm.  IV.  ch.  3,  sec.  6— Abatement,  1,3,  6. 

sec.  8-— Judgment  of  Non  Pbos,  S-^Bart  et  al  v.  Boyce,  Mich.  Term, 

5  Vic.    Variance,  9^Ketchum  v.  Jonet  el  al,  v.  U.  C.  R.  4(>0. 
sec.  9— Bills  of  Exchange  etc.,  V.  30,  31, 32. 


-sec.  15 — Amendment,  II.  passim 
sees.  18  &  19 — Witness,  15 — Roy  v.  UcmiUon,  Hil.  Term,  5  Vic 
■sees.  24  &  26— Costs,  Y.^^U  the  cam. 

-sec  29— Arbitration  and  Award,  II.  passim.    Mesne  Profits, 
Qreen  v.  HamUion,  Easter  Term,  3  Vic 


.ch.  5,  sec.  1— Bills  of  Ezcranoe  etc.,  II.  passim;  III.  3. 

sec.  3— Usury,  10— GetUei  v.  Cuivert  et  aL,  iii.  U.  C.  R.  162. 


-ch-  S'-Seduction,  passim. 
j:h.  10,  sec  a-^TuRY,  8— Cbfe,  In  re,  Trin.  Term,  5  &  6  Vic 
sees.  8  &  10-^Rbcoonizance,  passim. 


-ch.  13— Joint  Stock  Company,  l^HaU  v.  Bwk,  Trin.  Term,  2  &  3  Vic 
.ch.  14,  sec.  14— Corporation,  passim. 


-ch.  15    Attorney,  IV.  1 — Macara  in  re,  ii.  U.  C.  R.  114. 

: ch.  16— Kino's  College,  1.  f^^Khig't  CoUege  v.  Denitm.  v.  U.  C.  R.  203. 

ch.  34 — Bank  of  British  North  America,  2 — White  v.  Hunter,  Easter  Term, 

4  Vic. 

^ch.  64— BiNBRoox  (Township  of)— Doe  denu  Crooks  v.  TmEyck,  vii.  U. 

C.  R.  681. 
1  Vic.  ch.  7,  sees.  1  &  2— Executor  and  Administrator,  I.  11— Gt&nors  v.  Crooks  et 

aL,  Hil.  Term,  7  Vic         ^ 

ch.  10— Treason,  2— /)oe  dem.  GiUespk  v.  Wixon,  v.  U.  C.  R.  132. 

-ch.  12— Indemnity  Act,  1,  2^Hyatt  v.  Jnger,  Easter  Term,  2  Vic,  and  LoMart 

V.  JHxon,  Hil.  Term,  3  Vic 

ch.  16— Distress,  II,  6,  IStoddard  v.  Jlrderley,  HiL  Term,  6  Vic,  and  Nichol  v. 

Mooney  et  al.,  i.  U.  C.  R.  199. 

ch.  17,  sec.  2— Mandamus,  3, 14— /2»  v.  J%e  Magistrates  of  Niagara,  Tay.  U.  C. 

R.  642,  and  Cornwall  v.  Baby,  Hil.  Term,  6  Vic. 
ch.  19— Boundary  Line  Commissionbss. — JU  the  cases, 

sec.  3 — Mandamus,  IG^-^Boundary between  Eastern  and  Johnstown  Districts, 

In  re,  Mich.  Term,  6  Vic. 

ch.  21,  sec.  18 — ^Rate  Collector— iZ^ma  v.  Ryan,  vi.  U.  C.  R.  296. 

-sec.  27— Arrest,  IV.  10 — Croukhite  v.  Somerville,uL  U.  C.  R.  129. 


ch.  30,  (Priv.  Act) — Kingston  Marine  Railway  Company.  1,  2,  Z— Kingston  Ma- 
rine Railway  Company  v.  Guam,  iii.  U.  C.  R.  368. 

2  Vic.  ch.  6,  sec.  1 — See  59  Geo.  III.  ch.  3,  supra.         « 

ch.  15,  sec.  2— Indian  Lands,  1.  Sr-Little  et  td.  y.  Keatifig,  Hil.  Term,  5  Vic. 

3  Vk.  ch.  8— Bills  of  Exchange  etc,  IV.  5—RamsdeU  v.  Tel/er,  v.  U.  C.  R.  508.  atid 

Nardheimer  et  al.  v.  G^ReiUy  et  al.,  vi.  U.  C.  R.  413.  Bills  of  Exchange 
xtc,  V.  11, 16.  21— JBoiiilco/  Upper  Canada  v.  Cfwynne  etal.,iy,  U.  C. R.  145, 
and  Small  v.  Rogers  et  al.,  Mich.  Term,  6  Vic,  and  Grant  v.  Eyre  et  al.,  ii. 
U.  C.  R.  426. .  Pleading,  II.  18.— /6. 

ch.  9,  sec.  9— Billiard  Tables— Omrdi  qui  tern.  v.  Richards,  vi.  U.  C.  R.  562. 

^ch.  11 — Boundary  Line  CoMMissrbNERs,  passim. 

ch.  20,  sec  10— BiLUARD  Tables— CfturvA  qui  tarn.  v.  Ridiards,  vi.  U.  C.  R.  562. 

ch.  31,  (Priv.  Act)— London  (Town  of),  2— The  Board  of  Police  of  London  v. 

Talbot,  ii.  U.  C.  R.  543. 


.ch.  53,  sec.  17 — Midland  District  Turnpike  Trust,  1 ,  2, 3. 

sec.  27— WrrNxss,  20— Cummtngs  v.  GUusup  et  al.,  i.  U.  C.  R.  364. 

sec  28— Tolls,  l^O^Hara  v.  Foley,  iii.  U.  C.  R.  216. 


-sec.  34— ToLU,  !^A^tM  v.  Brown,  iv.  U.  C.  R.  147. 
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3  Vic.  ch.  74— Will.  11, 12, 13— i)oe  dem.  Baker  v.  CZefrfc.  vii.  U.  C.  R.  44. 

4  Vic.  ch.  2^  sec.  20  &  27— Assault  and  Battbry,  ^--Madden  v.  For/ey,  vi.  D.C.R.210. 
4  &  5  Vic.  ch.  3— Division  Court,  passim.     Notice  op  Action.  1— JSmMc  v.  MtGm. 

Mich.  Tenn.  7  Vic. 

ch.  7.  sec.  3— Naturalization— Doe  dem.  Chandler  y.  Testier,  vL  U.  C.  R.  216b 

ch.  10 — District  (now  County)  Council,  passim. 

ch.  18— Division  Court,  I— McGregor  v.  WhUCf  i.  U.  C.  R.  25. 

ch.  25— Larceny- 3fcDofkii<2  V.  Cameron,  iv.  U.  C.  R.  1. 

sec.  67— Notice  or  Action,  ^—McDonald  v.  Camerwit  ii.  U.  C.  R.  406. 


<\l  26— General  Issue,  A^Moore  v.  HoldUch  el  al.,  vii.  0.  C.  R.  207. 
Magistrates,  ^—PoweU  v.  WiUiaiMoit,  i.  U.  C.  R.  154. 


sees.  20  &  28— Assault  and  Battery,  ^^Mauiden,  v.  I^arieu,  vi.  U.  C. 

R.210. 

sec.  40— Notice  of  Action,  14— Dempiey  v.  Doudierty  et  aL,  vil  U.  C. 

R.313. 

ch.  27,  sec.  313— Appeal,  e—Jiuticea  of  the  Brock  DiOrUit  in  f«,  Mich.  Term, 

6  Vic. 

ch.  89,  sec.  23— Flour— i^egina  v.  Beekman,  ii.  U.  C.  R.  57. 

ch.  100,  sec.  18— Clergy  Reserves — Byres  v.  Moore,  v.  U.  C.  R.  4,  and  Doe 

dem,  Weisenberger  v.  Mcdennon,  v.  IJ.  C.  R.  138. 

5  &  6  Vic.  ch.  26,  (Imp.  Stat.)— Marrlage- i>oe  dem.  Breakey  v.  Breakey,  u.  U.  C.  R.349. 

6  Vic.  ch.  27— Bank  of  Upper  Canada.— .^M  the  cases. 

7  Vic.  ch.  4,  sec.  2— Bills  or  Exchange  etc,  III.  18— SwiiTA  et  ai,  v.  Hall,  iil  U.  C. 

R.  313. 

ch.  10 — Bankrupt  and  Bankruptcy,  passim. 

ch.  11 — Ordnance  Department,  1,2,  S—Pritic^l  Officers  of  Her  Majetihfs  Ord- 
nance v.  Johnson,  i.  U.  C.  R.  198,  TuUy  etaLy.The  Principal  Officen  of 
Her  Majesty's  Ordnance,  v.  U.  C.  R.  6,  and  Doe  dem,  Mu^grove  v.  L'£r- 
perancCf  vii,  U.  C.  R.  343. 

ch.  16,  sec.  54— Foreign  Judgment,  12 — McPherson  et «/.,  v.  MeMUlan,  UL  U.  C. 

R.  34. 

ch.  18,  sec.  16— Lower  Canada — Doe  dem*  Parke  et  aL  v.  Henderson,  viL  U.  C. 

R.  182. 

ch.  29 — Common  Schools,  passim. 

ch.  30 — Interpleader,  passim. 

ch.  31— Arrest,  IL  11, 12;  IV.  8.    Attachment,  III.  2~-Garrison  ▼.  BaOaedl 

et  al,y  i.  U.  C.  R.  2.    Bail,  IIL  n—Harday  v.  Hail  et  aJ„  ii.  U.  C.  R.  276. 
Recognizance,  5 — McDonald  v.  Weeks  et  al.,  iii.  U.  C.  R.  441. 
ch;  33 — Sheriff,  If.  passim. 


■ch.  43,  (Priv.  Act.) — Naturalization— Doe  dem*  Chandler  v.  Tsssierj  vL  U.  C.  R- 

216. 
8  Vic.  ch.  S^Ship  Registry  Act.— «tfU  the  cases. 

ch.  13,  sec.  5 — District  (now  County)  Court,  1,  6,  9, 12, 13. 

sec.  2d  -Ib.,  10, 11— Cbcfcmne  v;  Eyreet  al.,  vi.U.  C.  R.  389. 

see.  21— Ib.,  7,  %—HamiUtm  v.  Shears,  v.  U.  C.  R.  309. 

sec.  23 — See  section  20,  supra. 

sec.  44 — District  (now  County)  Coxtrt,  2 — Easton  etoLr,  Langdiamp 

et  td.,  iil  U.  C.  R.  475. 


-sec.  50 — See  section  20,  supra. 

see.  51 — Writs  of  Trial  and  InquirYi  4, 5, 6,  7, 8. 


sec.  54 — Ib.,  1,2,  3. 

sec.  55— Ib.,  3,  4,  5.    Waiver.  2n-SmaU  v.  Beasley,  iii.  U.  C.  R.  141. 


■ch.  22— Taxes.  lO—Doe  dem*  The  Earl  ofMcmteadiel  v.  Graver,  iv.  U.  C.  R.  23. 
-ch.  36 — ^Testatum  Act,  and  cases  there  referred  to. 


-ch.  37 — Division  Court,  5 — Begina  v.  Paiion,  Begina  v.  McCuUodi,  and  Begina  ▼. 

Maran,  vii.  U.  C.  R.  83. 
-ch.  45— Sunday. — Jill  the  cases. 

-ch.  48,  sees.  1,  8  &  18— Attorney,  11(1),  2-'jilexander  v.  ji*B*irO.  D.^  t.  U.  C. 

R.329. 
sees.  4, 5  &  24 — Insolvent  etc.,  24— Jlnrts  et  td*  v.  LodAart,  iv.  U.  C. 

R.  477. 
.ch.  62,  Mc.  17— Mandamus,  22— iZejrifia  v.  The  Board  of  Police  of  Niagara,  iv.Uj 

C.  R.  141. 
jch,  72,  sees.  3  &  4— Ib. 

jbL  83^ToRONTo  and  Lake  Hvron  Railroad  Company — Toronto  and  Lake  Bit 
ron  Railroad  Company  v.  Croohhank,  iv.  U.  C.  R.  903. 
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8  &  9  Vic.  ch.  93|  mc.  66,  (Imp.  Stat.>— Customs  Acts,  fi-^-JUomey  Qehirai  v.  Wiamer, 

vii.  U.  C.  R.  399. 
aec.  89i  (Imp.  Stat.)— Witnem,  23— vtfttorri«y  General  v.  Wamert  v. 

U.  C.  R.  485. 

9  Vic.  ch.  9,  aec.  1— Fer«t,  5— ivet  ef  at.  v.  CUmn,  iii.  U.  C.  R.  464. 
ch.  2i; — Common  2jchools,  panim. 

-ch.  34,  sec.  6— See  35  Geo.  III.  ch.  6,  sec.  2,  supra.  ^ 

sees.  7  &  9 — Deed,  III.  15 — Registrar  of  the  County  of  York,  In  re,  iii.  U.  C. 

R.  186. 

sec.  16— Deed.  III.  20  21— JEseZe  v.  JRidoui,  v.  U.  C.  R.  240,  and  Smith  et  al. 

V.  Ridout.  V.  U.  C.  R.  617. 


■sec.  21 — See  3d  Geo.  III.  ch.  5,  sec.  10,  supra. 


ch.  37— Arbitration  and  Award,  1. 10;  III(l)  6;  IV(3),6,7;  V.9— Cbmmif- 

eionert  of  Public  Works  v.  Daly  et  al,,  vi.  U.  C.  R.  33. 

— ch.  40 — District  Council,  passim. 

-ch.  88.  sec.  33— Albion  Road,  Regina  v.  Baystead,  vii.  U.  C.  R.  9. 

ch.  90,  sec.  12 — Building  Societies — Doe  dan,  BarvncketaL  v.  Clement,  vii  U. 

R.  549. 
10&  11  Vic.  ch.  6— District  Council,  IS^Hawkeshaw  v.  7%s  District  Council  of  the 

District  ofDaUumsie,  vii.  U.  C.  R.  90. 

ch.  15,  sec.  5— Clerk  of  the  Crown  and  Plbas,  1,  2 — Mills  v.  Jamest  v. 

U.  C.  R.  216,  and  WhUev.  Fetch  et  al,  vii.  U  C.  R.  1.    Insol- 
vent ETC.,  2%—GilUspie  et  aL  Nichereon,  vi.  U.  C.  R.  628. 


ch.  24 — See  9  Vic.  ch.  37,  supra. 

ch.  48 — Billiard  Tables,  2 — Omrch  qui  tarn,  r,  Richards,  vi.  U.  C.  R. 

662.    London  (Town  of),  Z^BaJUcweU,ln  re,  v.  U.  C.  R.  624. 

11  Vic.  ch.  14 — Gas  Companies,  passim. 

12  Vic  ch.  22 — Bills  of  Exchange  etc.,  II.  12— Rfdout  et  al,  v.  Manning  et  al,,  vii.  U. 

C.  R.  35. 
eh.  70— Witness,  25,  26— Doe  dm.  McDonell  v.  Rattray,  viL  U.  C.  R.  321. 


STAY  OP  PROCEEDINGS. 

See  ABBrrRATioN  AND  Award,  Vin. 
3. — Attachment,  III.  3. — At- 
torney, 11(1),  6. — Bail,  I.  5,  7 ; 
II.  3, 12, 13.— Cognovit,  2,  3.— 
Costs,  VIII.  9. — ^Demurrers,  17. 
Ejectment,  VI. — Execution,  6. 
False  Imprisonment,  4. — Indem- 
nity Act,  1. — Mortgage,  2,  6, 
11. — ^Particulars  of  Demand,  1, 
10.— Practice,  II.  10, 43.— Pro- 
hibition, 1, — Replevin  etc.,  7. — 
Scire  Facias,  6, — Sheriff,  II.  2 ; 
V.  10, 11.— Title,  4.— Usury,  4. 

W  hen  rule  begins  to  operate.'] — 1 . 
Semble:  That  proceedings  are  stayed 
from  the  time  of  making  the  rule  to 
stay  proceedings,  and  not  from  the 
time  of  service  of  the  rule.  Fatter- 
son  V.  AUrill  et  al.,  iv.  U.  C.  R.  395. 

Condition  precedent  to  the  operas 
tian  of  the  nde,'] — 2.  A  rule  was 
made  in  tenn,  that  on  payment  of  a 
certain  som  and  costs^  fimher  procee- 


dings should  be  stayed  on  the  verdict 
given  in  the  cause  at  the  assizes  pre- 
ceding such  term ;  the  rule  was  served 
on  the  plaintiff's  attorney  during  the 
second  Friday  in  Term,  with  an  ap- 
pointment to  tax  costs :  Held,  that  the 
rule  did  not  stay  proceedings  till  the 
money  was  paid  or  tendered,  and  that 
the  plaintiff  was  not  irregular  in  enters 
ing  his  judgment  on  the  following  day, 
being  the  last  day  of  Term.  Forster 
V.  Hodgson,  vi.  U.  C.  R.  16. 


STEAMBOAT. 
See  Assumpsit,  1. 3. — ^Navigation, 


ST.  LAWRENCE  CANAL. 

See  Mandamus,  21.         < 

Assumpsit  against  commissioners.'] 
— ^Assumpsit  does  not  lie  against  the 
commissionerB  of  the  St.  Lawrence 
canal,  under  3  Wm.  IV.  ch«  17,  for 
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work  done  on  the  canal  on  a  contract 
made  with  them,  unless  it  can  be  spe- 
cially shewn  that  they  made  them- 
selves personally  liable,  as  they  must 
be  considered  merely  as  the  agents  of 
the  governmeilf.  Tait  v.  Laaigleyet 
al.y  Easter  Term,  3  Vic. 


STOCK, 

See  Assumpsit,  I.  3. — Infant,  2. — 
Toronto  and  Lake  Huron  Rail- 
road Company. — Witness,  12. 


-•—»- 


STOCK  BOOKS. 
See  Corporation,  h 


STOCK  NOTES. 

Consideration — Words  "  valtie  re- 
ceived*^ — Common  countsJ] — 1.  The 
words  "  value  received"  in  an  agree- 
ment to  the  following  effect — "  I  pro- 
mise to  pay  to  A.  or  bearer  25/. 
value  received,  to  be  paid  in  merchant- 
able wheat  at  market  price,"  import  a 
debt  due,  and  are  prima  facie  evidence 
of  a  consideration ;  and  such  an  agree- 
ment may  be  shewn  under  the  counts 
for  money  had  and  received  and  the 
acC'Ount  stated.  Waddel  v.  WCahe^ 
iii.  0.  S.  502. 

Words  ^^  value  receiv^^ — Consi- 
Saturn — Public  policy, 1 — 2,  The 
words  <<  value  received"  in  a  stock  note 
import  prima  facie  a  consideration;  and 
a  consideration  which  cannot  legally 
be  enforced  may  be  sufficient  to  sus- 
tain a  promise  ;  and,  an  agreement  to 
pay  money  on  a  party's  not  bidding  at 
a  sheriff's  sale  is  not  void  as  being 
contrary  to  public  policy,  when  the 
party  making  the  agreement  thereby 
insured  the  withdrawal  of  a  claim 
from  the  land.    i5.,  0.  S.  191. 

Nates  payable  in  work — Actiof^-- 
Demand.}-^*  Where  an  action  was 
brought  on  Botes  payaUe  in  woik: 


Hddy  that  the  plaintiff  oodd  recover 
without  proving  a  demand  and  refusal 
to  do  some  specific  work,  it  being  in- 
cumbent on  the  defendant  to  ofier  to 
perform  work  for  the  plaintiff.  Ted 
V.  Clarkson,  iv.  O.  S.  172. 


STONE. 

See  Covenant,  11(2),   6.— Bmuc 
Canal,  2. — ^Trespass,  L  2. 

A  person  who  tortiously  remoTO 
stone  from  another's  land  and  works  it 
into  mill  stones,  acquires  no  property 
in  it  thereby  so  as  to  enable  him  to 
maintain  trespass  against  the  o^ner  of 
the  land,  who  has  taken  the  mill  stones 
into  his  possession.  Baker etoL^- 
Flint,  iii.  O.  S.  89. 


STOPPAGE  IN  TRANSITU. 
See  Principal  and  Ageht,  8. 


STRANDING* 
See  Gbnxral  Avxragb,1,2. 


STREET  SURVEYOR. 

Haw  protected  under  the  statuki] 
— ^A  surveyor  of  streets  appointed  un- 
der the  provincial  statute  9  Geo.  IV. 
ch.  9,  does  not  come  within  the  pro- 
tection of  50  Geo.  III.  ch.  1,  wfaifb 
requires  actions  for  anything  done  ud- 
der  that  statute  to  be  h]X)Ught  within 
three  months;  nor  is  he  entitled  to 
notice  of  action  under  24  Geo.  11.  cIl 
44,  although  semble  entitled  to  the  pro- 
tection of  that  statute  as  to  the  actios 
being  brought  within  six  months.  Mc- 
Farlane  v.  McDougall,  III.  O.S.73. 


■    » 


STREETS. 

Sis  HfOHVAT. 


SUBMISSION. 

S«  Amitration  akd  Award,  I. 


SONDAT. 
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SUBPCENA. 

See  Nbw  Triai.,  IH-  *• 
^ness  —  Tinu  for  attendance 
,   ^^L_^  n__l   when  a  witness 

U  nibpenaed  to  attend  the  »»'T^  * 
^i^  day.  and  not  from  Jy  to 

Zy,  he  cannot  be  attached  for  ^s- 
obSience  to  the  snbpena  .f  he  we« 
nii««t  on  that  day  but  went  away 

«,P.C.Hagennan,J.,  u'-U-CK. 

DM  would  «°*f ,     iTscftoto  »•  ^'""*'  *• 

"••  *  ^'  «rtT  Tattend  the  trial  of  a  can* 
qunng  a  1«?T.  *°  r "",  i^g  a^iie*  extended 

""if '^SrSfandK  need  not  go 
!:t^eKe^da„cefrom<ia,to<«ay 

until  the  cauee  be  tned.j 

yi«««£  at  Nid  Pnus^-Caurt  in 

?^rs.:^:tXi»eci^^ 

Size.    Reginay.Kerr,nuV.C. 

^^^lemhle'.  The  Court  at  NUiPrius 
Jkt,^^a  proper  application  Pun- 

S   a  witness  for  o-nt^^'P^^  "^ /? 
TuihoStym  disobeying  a  subpiEna.  lb. 

rt»  eriminal  infornuUim  — teste 

.      r!I«  T-4   It  is  not  necessary 

^*:^Sr;Ui  be  fifteen  days  be- 

^      ^thl  teste  and  return  of  a  sub- 
*^^nVcSinal  information  where 

E^oina  V.  Croofcs,  Easter  Temi,3  V.o. 

'iS^eiTubp^na  was  refused  against 

•  "'^^cM  who   resided   twenty-five 

*  ;i^  fr^  The  assize  town  and  had 

Sf^sS^naed  only  the  day  befo.. 


the  cause  was  tried.  P'*^'^,^ 
Thompson  v.  PvAtnan,  Mich.  Term, 

6  Will.  IV.  _v    „. 

[To  gnxind  a  motion  for  an  attock"*^* 

.g^nst  a  witne«,  the  •ffi;^.|'  "J^l'j^^ 

tS  the  party  J" '^^  ^uh^  evS 
V,  Porter,  n.  M.  U  W.  ««/.y*Jf!r%iifoi  dis- 
h#inE  immatenal  will  not  J>"tiiy  *""" 

and  au9W««  '•  ^**'>  ^  -^-  '^  ■' 


-• 


SUMMONS  (WRIT  OF). 

Sec  Bailiff,  3.— Dower.  "•  l^'j^. 
Parlument,  2  et  scq.-PROCESS, 
passim.— Replevin,  etc.,  i. 


SUMMONS  OR  RULE  TO  COM- 

PUTE. 
See  Attorney,  IV.  4.-PRACTtcE, 

lie   0» 


SUNDAY. 

See  Arrest,  1. 31— A"««'^^^J  "<  V 
3  —Bills  of  Exchange,  etc.  111. 

lb.-M0HET  HADABDRECEIVia),  1*. 

Exercise  of  ordinary  calling.']--!. 
To  avoid  a  contract  made  on  a  bim- 
day,  it  must  be  shewn  to  be  m  the 
orfiiiary  calling  of.  the  party  making  .C 
Sethune  v.  Hamilton,  Hil.  Term,  4 

'  Sa/c».l— 2.  Under  the  second  clause 
of^sihVic.  ch.  45.all«.leeol 

real  and  peraonal  p;oP?rty  mafe  on  " 
Sunday  are  void.  La*  v.  StaU,  vi.  U. 
C.  B.  506. 

Mbrtgages.-]-^'    SemMe:    That 
mortgages  would  not  be  void.    lb. 

4   The  giving  or  taking  in  security 
.„  «  Cidav  is  not  void  as  a"  buying 

^r^S  'wJthintheproJ^iri^l^S 
8  Vic.  ch.  45,8ec.  2.     Wilt  v.  La*«t 

al.,  vii.  U.  C.  R.  536. 
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SURREITDBR. 


SUBRJENDEft. 


SUPERSEDEAS. 

See  Absconding  Debtor,  4,  5, 12, 
22. — Arrest,  II.  8,  et  seq. 


♦  -- 


SURETY. 

See  Abscojjding  Debtor,  9,  19. — 
Bond,  II.  17. — Division  Court,  5, 
6. — Executor  etc.,  I.  12. — Li- 
mits, II.  15.  —  Principal  and 
Surety.  —  Replevin  etc.,  7. — 
Scire  Facias,  6. — Sheriff,  V. 


SURRENDER. 

See  Distress,  II.  6. 

Surrender,  by  act  of  law,  by 
matter  of  record!] — 1.  A  tenant  in 
fee  may  surrender  his  estate  back  to 
the  Crown  by  act  and  operation  of  law, 
as  by  accepting  a  new  grant  for  the 
same  land,  or  he  may  surrender  by 
matter  of  record  ;  but  a  surrender  not 
of  record,  or  a  surrender  by  record, 
founded  on  an  invalid  title,  is  insuffi- 
cient. Doe  deni.  McBoneU  et  at.  v. 
McDougall  et  a/.,  iii.  O.  S.  177. 

Conveyance  in  fee  to  lessee  a  sur- 
render  of  lease.'] — 2.  A  conveyance 
in  fee  from  a  lessor  to  his  lessee  during 
the  term,  though  made  to  defraud  cre- 
ditors and  voidable  as  to  them,  is  never- 
theless as  between  the  lessor  and  les- 
Bce  a  merger  of  the  lease,  or  more 
properly  a  surrender  of  the  term,  and 
entitles  the  purchaser  at  sheriff's  sale 
of  the  lessor's  estate  in  the  land  to 
immediate  possession.  Doe  dem.  Mc- 
Pherson  v.  Hunter,  iv.  U.  C.  R.  449. 

[The  surrender  takes  place  in  spite  of  the 
inteDtion  of  the  parties.  ^Xyon  v.  JUad,  xiii. 
M.  k  W.  285,  discussed  2  Smith's  Leading 
Cases,  459a — 459t.  In  Doe  dem.  Biddulpk  y. 
PooU,  12  Jur.  450,  17  L.  J.  Q.  B.  144.  will 
be  found  a  judgment  given  upon  the  effect  of 
a  surrender  by  the  acceptance  of  a  new  lease : 
it  was  there  decided  that  to  operate  as  a  sur- 
render, the  estate  passing  by  the  new  lease 
must  be  such  as  contemplated  by  the  parties 
at  the  time.] 


Falsa  demonstratio — Miscalculct- 
tion  in  the  number  of  acresJ] — 3.  A., 
according  to  the  statute  8  Geo.  IV.  ch. 
1,  surrendered  to  the  Crown  in  con- 
sideration of  636/.  5^.  received  by  him, 
*'  all  that  parcel  of  land  overflowed 
and  covered  with  water,  being  and 
composed  of  lots  37,  38,  39,  in  the 
first  concession  of  ihe  townsldli  of 
Kingston,  containing  by  admeasure- 
ment 462  acres  more  or  less,  and  more 
particularly  described  in  the  plan  there- 
of* hereunto  annexed,  to  the  intent  that 
the  said  land  and  premises  covered 
with  water  shall  forever  hereafter  be 
vested  in,  and  enjoyed  by  His  Majesty, 
his  heirs  and  successors,  free  from  all 
incumbrances."  There  was  attached 
to  the  deed  a  plan  verified  by  one 
Burke,  the  surveyor  who  made  it,  and 
a  certificate  signed  by  him  on  the  lace 
of  the  plan  in  these  words — ^*  I  do 
hereby  certify  that  the  above  diagram 
is  drawn  from  actual  survey,  and  in 
actual  accordance  with  the  deed  held 
by  the  proprietor,  and  that  there  are 
462  acres  16  roods  permanently  cover- 
ed with  the  waters  of  the  Rideau  canal." 
Across  the  land  from  one  side  to  the 
other  was  drawn  an  irregular  line, 
exhibiting  on  the  one  side,  (which  was 
the  front  end  of  the  lots,)  the  4b2 
acres  surrendered  to  the  government, 
as  being  covered  by  the  overflowing 
of  the  canal,  and  on  the  other  side,  or 
in  rear  of  this  line,  123  J  acres  whicJi 
was  marked  "  land."  Afterwards  A. 
conveyed  to  B.  "  all  those  certain  par- 
cels of  land  in  the  township  of  Kings, 
ton,  and  being  the  rear  parts  of  lots 
37,  38  and  39,  (as  laid  down  on  a  cer- 
tain plan  drawn  by  Mr.  Burke  the 
surveyor),  in  the  fifth  concession  of  the 
township  of  Kingston,  and  by  the  said 
Burke  stated  to  contain  124  j  acres." 
The  land  surrendered  to  the  Crown 
had  been  paid  for  to  A.  at  a  price  per 
acre,  assuming  it  to  contain  4i62  a^jres 
according  to  Burke's  survey;  but  it 
afterwards  turned  out  that  the  plan  did 
not  correspond  with  the  fact,  the  survey 
being  extremely  inaccurate,  for  tbia 


SUSKKHDBR. 


aOMTBT. 
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there  was  not  ft^  much  land  covered 
with  water  as  the  plans   represented 
by  HI  acres.    Hdd  per  Cur.^  that 
the  deed  made  to  B.  carried  onlysoch 
land  (123 J  acre^),  as  upoa  the  scale 
of  measurement  upon  which  the  plan 
was  framed  formed  the  area  in  rear  of 
the  irregular  line  drawn  across  the 
lots,  without  regard  to  the  fact  of  what 
portion  of  the  lots  was  actually  covered 
with  water,  and  that  the  whole  462 
acres,  had,  under  the  deed  of  surren- 
der, vested  in  the  Crown. — Robinson, 
C.   J.  disiientiente,    who    held^lst, 
that  the  plan  must  be  regarded  as  a 
part  of  the  deed,  and  read  as  part  of 
the  description  in  both  conveyances; 
2ndly,  that  the  deed  to  B.  taken  with 
the  plan,  shewed  clearly  that  what 
was  meant  by  the  '*  rear  parts  of  the 
lots''  to  be  conveyed  to  B.,  was  all  the 
land  back  of  the  line  which  marked 
the  rear  or  northern  boundary  of  that 
before  surrendered  to  the  Crown  for 
the   use  o^  the  canal ;  Srdly,  that  in 
order    therefore  \o   determine    what 
could  be  held  under  this  grant  of  the 
rear  parts,  it  was  necessary  first  to  de* 
cide  what  bad  passed  to  the  Crown  by 
the  surrender ;  4thly,  that  by  the  sur- 
render the  Crown  only  acquired  that 
portion  of  the  land  which  was  covered 
with  water,  both  the  deed  and  the  plan 
shewing  that  nothing  more  was  inten- 
ded to  be  passed  ;  and  that  the  surveyor 
having  laid  it  down  inaccurately  on  his 
sketch  according  to  his  scale,  and  hav- 
ing miscalculated  the  number  of  acres 
was  a  mere  falsa  demonstratio,  which 
could  not  overrule  the  more  snbstantial 
part  of  the  description :  &th!y,  thatthe 
effect  of  the  first  deed  was  to  vest  in 
the  Crown  all  the  portion  of  the  Tand 
overflowed  by  the  canal,  and  that  the 
second  deed  to  B.  conveyed  all  that 
lay  in  rear  of  the  wafer  mark.    Doe 
dem.  Gilderdeetx  v.  Kennedy^  v.  U. 
C.  R.402. 


to  the  defendant  by  the  plaintiff,'' 
makes  it  incumbent  on  the  defendant 
to  prove  an  actual  surrender  made  by 
the  plaintiff  by  deed  or  note  in  writing, 
sufficient  under  the  thini  clause  of  the 
Statute  of  Frauds.  Where  the  sur* 
render  relied  upon  is  one  produced  by 
act  and  operation  of  law,  it  must  be  so 
fileaded.  McJfeil  v.  TraiUj  v.  U.  C« 
R.  91. 

Covenant  hy  landlord — Plea  by 
tenafit  of  a  surrender  to  the  Queen  by 
a  third  party. ll — 5,  To  an  action  of 
covenant  by  a  landlord  against  his  te- 
nant, it  is  a  bad  plea  to  plead  a  surren- 
der by  a  third  party  (who^e  legal  estate 
is  not  shewn  to  have  been  derived  from 
the  plaintiff)  to  the  Queen,  and  that 
therefore  the  land  at  the  expiration  of 
the  lease  did  not  belong  to  the  plaintiff. 
Russell  et  ux.  v.  Graham^  vi.  U.  C. 
R.497. 


SURROGATE  COURT. 
See  AnassT,  II.  7. — LETTStts  or 

ADMmiSTRATIOir. 


Evidence  ioiuppartpUarfntrrenF' 
J— 4f»  The  mere  allegation  in  a 
plea  **  of  a  apnandarof  ftiermof  yauH 
3  6 


SURVEY. 

SesBouNDART  Line  Commissioners, 
2, 3,  4,  5,  6  — Fredericksburgh. 
Kingston  (Township  of). — Mon- 
uments.— Side  Lines. 


Alteration  of  original  posts  previous 
to  grant — 59  Geo.. III.  ch,  14.] — 1. 
In  regard  to  a  survey  made  before  the 
59  Geo.  IH.  ch.  14,  the  provisions  of 
that  act  will  not  have  the  effect  of  ne- 
cessarily confining  the  grantee  to  the 
land  designated  by  the  posts  planted 
in  the  original  survey,  if  the  plan  of 
survey  had  been  altered  by  the  govern- 
ment before  the  issuing  of  the  patent 
and  before  the  passing  of  that  statute; 
therefore,  where  the  government  had 
added  to  the  ends  of  die  several  con- 
cessions a  strip  of  land  which  the  sur. 
, veyor  had  left  unsurveyed  botwoeii  his 
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eoncessions  and  the  adjoining  town- 1 
ships,  and  in  consequence  of  such  ad- 
dition had  changed  the  numbering  of 
the  lots  throughout  the  concession  : 
Heldf  that  the  grants  issued  in  accor. 
dance  with  such  reformed  survey 
would  cover  the  land  which  the  gov- 
ernment intended  to  be  included  within 
the  boundaries  expressed  in  the  patent, 
though  the  number  of  the  lots  would 
not  correspond  with  the  posts  set  by  the 
surveyor.  Doedem.  Talbot  v.  Pater- 
«m,  III.  U.  C.  R.431. 

Erroneous  Surveys— Compensa^n 
for  improvements,'] — 2,  The  59  Geo. 
III.  ch.  14,  sec.  2,  which  gives  com- 
pensation to  defendants  in  ejectment 
for  improvements  made  by  them  in 
consequence  of  erroneous  surveys, 
applies  as  well  to  surveys  made  upon 
request  of  individuals  as  by  public 
authority,  and  to  surveys  made  as  well 
since  as  before  the  passing  of  the  act, 
and  although  the  occupation  of  the  de- 
fendant may  have  commenced  since 
the  passing  of  the  act.  Doe  dem, 
Gallagher  v.McConnell,  EasterTerm, 
5  Vic. 

3.  Under  what  circumstances  the 
defendant  in  an  action  of  ejectment 
can  claim  compensation  for  his  im- 
provements before  he  can  be  dispos- 
sessed under  the  judgment.  See  Doe 
dem.  Hare  et  al.  v.  Fotts,  v.  U.  C.  R. 
492. 

[Also  see  Doe  dem,  Moule  v.  Campbell,  Till. 
U.  C.  R.  19.] 


TAXATION  OF  COSTS. 

See  Attorney,  III.  6,  11, 16, 18. — 
Costs  1(1),  22 ;  VI.  4 ;  VIII.  1, 8, 
11. — ^Mesne  Profits,  17. — ^Nbw 
Trial,  IX.  passim. 


TAXES. 

See  Covenant,  11(2),  8. — ^Division 
Court,  1. — Lease,  I.  7. — Man- 
damus, 9. — ^MONET  HAD  AND  RE- 
CEIVED, 12. — Rate  Collector. — 

ShERIVV's  DeXDi  1. — ^TlTLEy  17. 


Lands  not  liable  for  taxes,'}— I. 
Land  which  has  not  been  described 
by  the  surveyor  general  is  not  liable 
to  be  sold  for  taxes.  Doe  dem,  Bdl 
V.  Orr,  Hil.  Term,  7  Wm.  IV. 

2.  But  lands  '<  described  as  granted" 
by  the  surveyor  general  are  taxaUe 
under  59  Geo.  III.  ch.-7,  although  no 
letters  patent  for  them  have  ever  is- 
sued .  Doe  dem.  McGillis  v.  Mclkmr 
aid,  Easter  Term,  4  Vic. 

Sale — Ejectment  by  purdiaser-^ 
Proof  required  to  support  his  title.  J-^ 
3.  In  ejectment  by  the  purchaser  of 
land  sold  for  taxes  at  sheriff's  sale, 
under  6  Geo.  IV.  ch.  7,  it  is  necessary 
for  him  to  prove  that  the  writ  to  seU 
was  grounded  on  the  treasurer's  return 
shewing  arrears  of  taxes  for  eight 
years,  and  that  there  was  no  sufficient 
distress  on  the  land  to  levy  the  amount; 
afid  semble,  it  is  also  necessary  to 
prove  that  the  land  *had  ^<  been  des- 
cribed or  granted."  Doe  dem.  Bdl 
V.  Reaumore  et  al.  III.  O.  S.  243. 

[So  Doe  dem.  Bell  v.  Orr,  HiL  T«nn,  7 
Wm.  l\.,iuwiDoe  dem. McGiUitr.  McDonald, 
Easter  Term,  4  Vic] 

4.  He  need  not  shew  that  all  the 
necessary  formalities  were  attended  to, 
such  as  advertising,  &c.  Doe  de9L. 
Bell  V.  Orr,  Hil.  term,  7  Wm.  IV. 

5.  Nor  is  it  necessary  that  he  should 
rthew  that  the  writ  under  which  the 
lands  were  sold  was  in  the  sheriff's 
hands  for  the  period  required  by  law. 
Doc  dem.  McGillis  v»  McDonald^ 
£aster  Term,  4  Vic. 

Stranger  may  pay  taxes  on  land 
and  prevent  forfeiture.l — 6 .  A  stran- 
ger may  pay  taxes  on  land  without  the 
consent  of  thet  owner  at  the  time,  and 
a  redemption  by  a  stranger  before  the 
year  is  out  ader  the  sale  is  sufficient 
to  prevent  the  forfeiture,  though  done 
without  the  knowledge  of  the  owner. 
The  time  of  redemption  excludes  the 
day  on  which  the  sale  takes  place,  and 
the  expression  **>  from  the  time''  may 
be  held  as  either  inclusive  or  excJusive 
of  the  day,  according  to  the  oootext  is 
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the  statute  and  the  bearing  and  object 
of  its  pro^sions.  Baulton  v.  Ruttatiy 
11.  O.  S.  362. 

Redemption  improperly  cerlifiBd — 
Treasurer  liable.'] — 7.  If  the  treasurer 
certify  a  redemption  improperly  he  is 
liablei  and  not  the  sheriff  refusing  to 
xnake  the  conveyance.    76. 

Jlction  against  ^sheriff'  for  not  con- 
veying — Declaration  ]---8.  In  a  de- 
claration in  case  against  a  sheriff  for 
not  conveying  lands  sold  under  the 
assessment  law,  an  averment  that  the 
sale  took  place  on  the  22d  July  1830, 
and  that "  afterwards,  and  at  the  expi- 
ration of  twelve  calendar  months  from 
the  time  of  such  sale,  to  wit,  on  22d 
'July  1831,  the  plaintiff  demanded  a 
deed,''  was  held  sufficient  on  general 
demurrer.  Held  also,  that  it  was  un- 
necessary to  aver  that  there  was  no 
sufficient  distress  on  the  lands,  or  that 
a  deed  was  tendered  to  the  sheriff  for 
execution.  Spafford  v.  Sherwood,  iii. 
O.  S.  441. 

Legality  of  sale  after  a  division  of 
the  district  in  tohidi  land  lies,] — 9. 
A  sale  of  lands  made  before  the  pass- 
ing of  the  act  8  Vic.  ch.  22  in  the  dis- 
trict of  Col  borne  for  arrears  of  taxes, 
part  of  which  had  accrued  due  before 
the  division  of  the  district  of  Newcas- 
tle, (of  which  Colbome  was  formeriy 
a  part),  is  a  legal  sale. — (McLean,  J. 
dissentiente.)  Doe  dem,  the  Earl  ^ 
MoufUcashel  v.  Grover,  iv.  U.  C.  K. 
23. 

8  Vic.  ch.  22,  retrospective.] — 10. 
The  statute  8  Vic.  ch.  22  is  a  declara- 
tory act,  retrospective  as  well  as  prdK. 
pective. — (McLean,  J.  dissentiente.) 
lb. 

Illegal  sale,  taxes  being  paid.] — 1 1 . 
If  a  writ  has  been  issued  for  the  sale 
of  land  for  taxes,  but  before  sale  under 
it  the  taxes  are  paid,  the  sale  fs  illegal 
and  void.  Howe  et  ux.  v.  Thompson, 
Mich.  Term,  6  Vic. 

Evidence  as  to  sufficiency  of  dis- 
Iresf .]— 12.  In  ejectment  by  a  sher- 
iff's  vendee  of  lands  sold  for  arrears 
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of  taxes,  it  is  sufficient  to  entitle  the 
plaintiff  to  recover  if  it  appear  from 
the  defendant's  evidence  that  there 
was  not  a  sufficient  distress  upon  the 
land ;  and  proving  that  there  were  some 
few  pieces  of  wood  and  timber  that 
had  been  cut  down  by  trespassers  and 
lefl  by  them  on  the  lot  to  be  prepared 
for  the  market,  is  not  sufficient  evi- 
dence of  distress  being  on  the  land  to 
prevent  the  necessity  for  the  sale. 
Doe  dem.  Powell  v.  Rorison,  ii.  U.  C. 
R.  201. 

Proof  of  sufficient  distress —  Ver- 
diet  for  defendant — New  trial.] — 13. 
Where  in  ejectment  by  a  sheriff's 
vendee  of  lands  sold  for  taxes  the  jury 
found  for  the  defendant  on  the  ground 
that  there  wasa  sufficient  distress  on  the 
premises  to  satisfy  the  taxes,  the  Court 
will  not  set  aside  the  verdict  and  grant 
a  new  trial,  although  it  may  be  doubt- 
ful whether  much  too  high  a  value  has 
not  been  put  upon  the  distress.  Doe 
dem.  Powell  v.  Craig,  ii.  U.  C.  R.  208. 

Taxes  accruing  on  whole  lot — DiS' 
tress  on  part,  when  lot  divided,] — 14. 
Where  taxes  have  accrued  upon  the 
whole  of  a  lot  of  land  while  it  is  un- 
divided, and  a  distress  can  be  made 
upon  part  of  the  lot,  no  portion  of  the 
lot  can  be  sold  for  such  taxes.  Staf- 
ford V.  Williams,  iv.  U.  C.  R.  488. 

Sale  when  no  arrears  of  taxes  and 
sufficient  distress,  illegal  J] — 15.  The 
surveyor  general  made  a  return  to  the 
treasurerof  the  London  district  headed 
thus:  "  Township  of  Dorchester, 
southern  division,  broken  front  con- 
cessions A.  and  B.,  south  part  to  John 
Reilly,  Jr.,  100  acres,  north  part  to 
Dudley  McPhee  200,"— thus  return- 
ing the  200  acres  as  the  north  part  of 
broken  front  concession  A.  and  B., 
treating  it  as  one  tract,  and  not  distin- 
guishing how  much  was  in  concession 
A.,  and  how  much  in  B.  The  treas- 
urer did  not  open  his  account  in  accor- 
dance with  the  surveyor  general's  re- 
turn, chaiging  the  assessment  against 
the  north  part  of  22  m  broken  firont 
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cODoessioD  A.  and  B.  200  aeret,  but 
of  his  own  accord  opened  a  separate 
account  against  north  half  of  lot  22  in 
broken  front  B.  100  acres,  and  return- 
ed it  as  in  arrear  for  taxes,  upon  which 
return  it  was  sold.  It  was  admitted 
that  if  the  assessment  had  been  charged 
against  the  200  acres  as  returned  by 
the  surveyor  general,  there  had  always 
been  an  ample  distress  upon  the  pre- 
mises, and  it  was  proved  at  the  trial 
that  the  parties  who  had  paid  taxes  on 
the  lot  having  title  to  the  whole  lot  of 
200  acres,  had  paid  taxe»  on  the  whole 
200  acres,  and  not  separately  on  any 
part  of  it :  Heldy  that  under  these  cir- 
cumstances the  sale  of  the  north  half 
of  lot  22  in  broken  front  B,  100  acres 
was  illegal  and  void  on  two  grounds 
— 1st,  because  it  appeared  that  not- 
withstanding the  return  made  by  the 
treasurer,  there  was  no  arrear  in  fact 
of  taxes  subjecting  the  land  to  sale ; 
and  2ndly,  because  at  the  time  of  the 
sale  there  was  a  sufficient  distress  on 
the  premises.  Doe  dem.  Upper  v. 
EdwardSy  v.  U.  C.  R.  594. 


TENANCY  AT  SUFFERANCE. 
See  OvERHOLDiNG  Tenant. 


TENANCY  AT  WILL. 

See  Ejectment,  1. 19,22.— Heir,  6. 
Lanolori)  and  Tenant,  1.7,8; 
II.  2. — Limitations  (Statute  of), 
II,  13, 24.— Title,  1. 


TENANCY  PROM  YEAR  TO 
YEAR. 

See  Ejectment,  I.  16. 


TENANCY  IN  COMMON. 
See  Account  (Action  of),  1,  2.— 
Amendment,  II.  17,  18.— Deed, 
II.  9.— Ejectment,  II.  1  j  III,  6. 
Executor  etc.,  L  %^ 


Trover  far  celling  the  commmtpFd- 
perty  an  an  execution  agmnet  one  te- 
nant,']— 1.  A  tenant  in  common  of 
goods,  which  have  been  sold  under  an 
execution  against  his  co-tenant's  abao- 
lute  property,  cannot  maintain  trover 
against  the  sheriff  who  sold  them,  to 
recover  the  value  of  bis  share  or  in- 
terest in  them.  Ecclesione  \\  Jani*, 
i.  U.  C.  R.  370. 

Ejectment — Proof  of  actual  ouster^ 
icJtcn  dispensed  with^ — 2.  In' eject- 
ment by  one  tenant  in  common  against 
another,  if  it  be  shewn  that  the  com- 
mon consent  rule  has  been  entered  into, 
proof  of  an  actual  ouster  is  dispen^^ed 
with.  Doe  dem.  Clarkson  v.  Sa^ 
kins,  ii.  U.  C.  R,  75. 

Trespass  g,  c.  f  by  one  tenant 
against  another,"] — 3.  Where  the 
plaintiff  and  the  defendant  being  each 
possessed  of  a  farm,  agreed  to  woit 
them  together  and  divide  the  profits 
arising  from  them  at  the  end  of  the 
season,  and  before  the  harvest  the  de- 
fendant was  dispossessed  of  his  farm 
by  ejectment,  and  the  plaintiflT  there- 
upon gave  him  notice  that  he  would 
not  divide  his  crops  with  him,  notwith- 
standing which  the  defendant  entered 
the  plaintiff's  farm  and  took  away  his 
share  of  the  crop :  Heldf  that  the  plain, 
tiff  could  not  maintain  trespass  against 
him.  Wemp  v.  Mormon  et  al.y  ii.  U. 
C.  R.  146. 

4>.  One  tenant  in  common  may 
commit  trespass  by  expelling  his  eo- 
tenantand  taking  the  whole  enjoyment 
of  the  estate  wrongfully  to  him^ll 
P^rie  v.  Taylour,  iii.  U.  G.  IL  457. 


TENANCY  IN  TAIL. 

See  Estate,  12  et  seq. — Executoe 
etc,|  I.  4f, — ^Lease^  II.  1. 
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TENDER. 

See  ARBiTRikTioN  Asn>  Avab]>»  VI 
(2),  a^CoiinACT,  13. 
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SftfidgneyJ]-^!.  A  plea  of  tender 
is  not  suf>ported  by  proof  of  an  offer 
by  the  defendant  to  bring  money  which 
he  does  not  produce,  although  the 
plaintiff  says  tJiat  he  will  not  accept 
the  sum  mentioned  unless  a  further 
sum  be  paid.  Thompson  v.  Hamil- 
ton,  Easter  Term,  6  Wm.  IV. 

['lam  come  with  the  amount  of  your 
bill,"  the  amount  being  less  than  the  sum 
claimed :  Held  a  good  tender.  Hemtoood  v. 
OUkt,  1  Q.  B.  409.J 

Opportunity  of  InspectionJ]  —  2, 

A.  sends  a  waggon  to  B.  to  make  the 
wood  work :  B.  having  finished,  sends 
the  waggon  in  A.'s  name  to  a  black- 
smith for  the  iron  work :  B  gets  the 
waggon  back  from  the  blacksmith :  A. 
calls  for  the  waggon :  B.  allows  him 
to  remove  the  box  from  his  shop  into 
the  highway,  but  on  his  returning  to 
the  shop  to  take  out  the  remaining  part 
of  the  waggon,  B.  refuses  to  let  it  go 
till  he  is  paid  his  bill :  A.  holds  in  his 
hands  a  quantity  of  notes  and  offers  to 
pay  B.  his  demand  if  he  would  tell 
him  what  it  was :  B.  would  not  name 
any  sum,  and  insisted  upon  detaining 
the  waggon.  Heldf  that  it  was  for  the 
jury  to  determine  whether  B.  had  not 
had  full  opportunity  of  seeing  that  A. 
was  tendering  him  a  sum  sufficient  to 
meet  his  demand,  and  if  the  jury  were 
satisfied  that  he  had,  then  that  the 
tender  was  a  good  one,  notwithstand- 
ing B.  had  refused  to  name  the  specific 
amount  of  his  bill.  MUbum  v.  Mil- 
bwm,  iv.  U.  C.  R.  179. 

Tender  of  deed —  When  proof  of 
dispensed  toiik*'] — 3.  A.  agreed  to  pay 

B.  for  a  lot  of  land  upon  receiving  a 
deed :  When  B.  offered  the  deed,  A. 
declared  his  inability  to  pay,  and  pro- 
posed new  terms  which  were  accepted. 
Held^  that  B.  was  thereby  relieved 
from  the  necessity  of  proving  a  tender 
of  the  deed  to  enable  him  to  sue,  or 
rescind  the  contract.  Mulgrew  v. 
PringU,  Dra.  Rep.  282. 

P/io.]— 4.  A  plea  of  tender  and 
refusal,  and  that  the  defendant  was 
always  xeai^  to  pay  at  a  particular 


{daee^  held  sufficient  on  general  demurs 
rer.  Thompson  v.  Hamilton,  Hil. 
Term,  7  Wm.  IV. 

Averment  of  sum  tendered  being 
sujtdent.'} — ^5.  Where  in  trover  lor 
bills  of  exchange  the  defendant  pleads 
a  lien  by  agreement,  and  the  plaintiff 
replied  a  tender,  without  averring  that 
the  sum  tendered  was  sufficient — ^the 
replication  was  held  bad  on  general 
demurrer.  Conger  v.  JItUchinson, 
Hd.  Term,  7  Vic. 


TERM'S  NOTICE. 

See  Amendment,  II.  32. 

May  be  loaived  by  agreement,'] — 1. 
An  agreement  between  the  parties 
takes  away  the  necessity  of  a  term's 
notice.  Gavan  v.  Lyon,  Tay.  U.  C. 
R.  624.. 

When  necessary  in  generalJ] — 2. 
Where  four  terms  have  elapsed  since 
issue  joined,  a  term's  notice  is  neces- 
sary to  be  given  before  any  subsequent 
proceedings,  unless  within  the  four 
terms  a  notice  of  intention  to  proceed 
has  been  given.  Henderson  v.  Mo- 
Cormick,Taj.  U.  C.  R.  568. 

Before  signing  non  pros,"]  —  3. 
There  is  no  necessity  for  a  term's  no- 
tice by  a  defendant  signing  a  non  pros, 
although  four  terms  may  have  elapsed 
without  any  proceeding  had.  Culver 
V.  Moore,  Tay.  U.  C.  R.  623. 

Before  assessment  of  damages.'] — ^ 
Where  no  proceedings  had  been  uken 
in  a  cause  for  four  terms,  the  Court  set 
aside  an  assessment  of  damages  for 
want  of  a  term's  notice*  Baker  v. 
Garrett /u.O.  S.2U. 
[Also  case  6,  infra.] 

To  several  defendants^  one  having 
given  a  cognovit.'] — 5.  Action  against 
two  defendants,  after  issue  joined,  and 
ader  four  terms  had  elapsed,  but  within 
a  year ;  one  of  the  defendants  having 
been  arrested,  put  in  special  bail,  and 
gavo  a  cognovit  withdrawing  his  plea ; 
the   plaintiff  pioceeded   againal  the 
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Other :  Held,  that  the  other  defendant 
"wai  entitled  to  a  term's  notice.  Yates 
v.  Carney  et  al.f  iii.  0.  S.  31. 

^fter  judgtnent  by  default, 1 — 6. 
A  term'd  notice  is  necessary  after  judg- 
ment by  default  where  no  proceedings 
have  been  had  (or  four  terms.  Stoats 
V.  Reynolds,  iv.  0.  S.  5. 

Not  required  in  proceedings  by  de- 
fendantJ] — 7.  The  rule  that  a  term's 
notice  must  be  given  where  no  pro- 
ceedings have  been  had  for  four  terras, 
does  not  apply  to  proceedings  by  a 
defendant.  Doe  dem.  Young  v.  Hin- 
man,  and  Doe  dem.  Young  v.  Smith, 
Hil.  Term,  2  Vic, 

[Nor  to  a  motion  to  set  aside  proceedings 
for  irregiilarily,  but  only  to  any  steps  taken 
towards  judgment.  LumUy  v.  Thompton^  iii. 
M.  «c  W.  632.] 

After  verdict.'] — 8.  No  term's  notice 
18  necessary  where  more  than  four 
terms  have  elapsed  after  verdict  before 
the  entry  of  judgment.  Russell  v, 
ifcrt//<?r,Hil.Term,3Vic. 

[Ace:  JVeir^onv.  BoodhyZ C.  B. 795,  which 
decides  that  the  rule  requiring  a  term's  notice 
If  not  applicable  to  any  proceedings  4tfUr 
▼eidict] 

s 

TESTATUM  ACT, 

See  Amendment,  I.  4,  6. — Capias 
AD  Respondendum,  4*. — ^Parlia- 
MENTy  5. — Process,  6. 

Service  of  papers."] — 1.  The  Tes- 
tatum Act,  8  Vic.  ch.  36,  now  governs 
the  mode  of  service  of  papers  on  defen- 
dants or  their  attomies.  It  has  done 
away  with  the  former  mode  of  service 
provided  by  the  rule  of  Court,  Mich. 
Ter.Ti,  4  Geo.  IV.  Farke  v.  Ander. 
son,  and  Parke  v.  Meade,  v.  U.  C .  R.  2. 

Outer  districts — Time  for  appear- 
ance,']— 2.  Under  the  8th  section  of 
the  8  Vic.  ch.  36,  the  defendant  living 
in  a  district  east  of  the  Home  district 
18  entitled  to  tvfelve  days'  notice  to  ap- 

B>ar  on  a  testatum  writ  issued  from  the 
iagara  district — the  Niagara  district 
for  the  purposes  of  that  act  being  held  to 
be  a  district  west  of  the  Home  district. 
Graham  Vr  Quinny  iii.  U*  C.R.  183. 


All  proceedings  must  be  had  in  the 
one  district.] — 3.  Under  the  Testatum 
Writ  Act,  the  plaintiff  cannot  issue  t 
testatum  writ  in  an  outer  dL^trict  to  the 
Home  district,  and  issue  an  alias  from 
the  Home  district  on  filing  the  original 
there,  as  all  the  proceedings  mu^  be 
carried  on  in  the  same  office.  Cdcpi- 
houn  et  al.  v.  Connell,  ii.  U.  C.  R.  17S. 


TESTE  OF  WRITS. 

See  Amendment,  I.  5. — Capias  ad 
Respondendum,  1,2. — Fieri  Fa- 
cias, 4,  5. — Parliament,?. — ^Pro. 
CESS,  1. — VENDrrioNi  Exponas,  1, 
2,3. 


TIMBER. 

See  Arrest  of  Judgment,  11.— 
Assumpsit,  I.  11. — Deed,  HI.  5, 
6. — Trespass,  I.  14,  17. 


TIME  (COMPUTATION.) 

See  Attorney,  III.  1. — Notice  o? 
Action,  14. — Notice  op  Trial, 5. 
Practice,  I.  15. 


TIME  (PLEA  OF.) 
See  Bills  of  Exchange  etc.,  V  25. 


TITLE. 


See  Alien,  passim. — Arrest,  FV.  6. 
Covenant,  11(2),  13. —  Crowh 
Grant,  13, 16,  17.— Deed,  III.  4. 
Ejectment,  I.  16,  17,  19,  •22,24, 
25;  VIIL  6,9,  11,  12, 13.— Es- 
TATE. — Estoppel,  passim. — Ex- 
ecutor ETC.,  I.  7. — Goods  sold, 
5.  —  Judgment,  26.  —  Landlord 
AND  Tenant,  II.  1. — Libel  and 
Slander,  I.  9.-Limitations  (Sta* 

TUT£     of),     II.  —  MaINTEIVANCI 

(Statute  of). — ^Money  paid,  L— 
New  Trial,  1. 12.— Wimsss,  24. 


TtTLlS. 


TITLE. 
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DAtcT  in  possession,  his  title  af- 
ter sheriffs  saleJ] — 1.  A  debtor  in 
possession  of  lands  which  have  been 
sold  for  his  debt  at  a  sheriff's  sale  is 
quasi  tenant  at  will  to  the  purchaser, 
and  cannot  dispute  his  title,  and  a  third 
person  defending  as  landlord,  but  shew- 
ing no  privity  between  the  debtor  and 
himseir,  nor  any  connection  with  the 
debtor's  title,  stands  in  the  same  rela- 
tion to  the  purchaser  as  the  debtor  him- 
self. Doe  dem.  Armour  v.  McEtven, 
iii.  0.  S.  493. 

Priority  of  title.'] — 2.  A  purchaser 
at  a  sberifi^'s  sale  of  lands  sold  on  an 
execution  against  a  devisee  takes  in 
preference  to  a  purchaser  on  a  subse- 
quent execution,  though  prior  judg- 
ment against  the  executors  of  the  tes- 
tator. Doe  dem.  Auhljo  v.  HoUister, 
Easter  Term,  2  Vic. 

Title  of  purchaser  at  sheriff  "^s  sale, 
under  an  irregular  torit,^ — 3.  It  is 
irregular  to  issue  a  fi.  fa.  against  lands 
until  afler  the  return,  of  the  execution 
against  goods,  but  as  it  is  only  an  irreg- 
ularity, a  purchaser  at  sheriff's  sale 
under  the  writ  against  lands  cannot  be 
affected  by  it.  Doe  dem.  Spafford  v. 
Brown  et  al»,  iii.  0.  S.  92. 

Recovery  of  damas^es  by  vefideefor 
defect  in  vendor* s  title — Staying  pro- 
ceedings.'] — 4.  The  .Court  will  not 
compel  a  vendee  of  real  property  who 
has  recovered  from  the  vendor  the 
amount  of  purchase  money  and  inter- 
est for  a  defect  in  the  vendor's  title,  to 
stay  proceedings  on  his  judgment  until 
he  gives  up  the  possession  of  the  land 
conveyed.  The  vendor  must  proceed 
by  action  to  recover  possession.  Mc- 
Kinnon  v.  Burrows,  iv.  0.  S.  71. 

1  }Vnt.lV.ch.26^Privateact.'\— 
5.  The  provincial  statute  1  Wm.  IV. 
ch.  26,  *'  vesting  in  a  trustee  certain 
lands  belonging  to  the  estate  of  the 
late  Laurent  Q.  St.  George,  has  not  the 
effect  of  raising  a  presumption  of  title 
in  the  particular  lands  enumerated  in 
the  schedule  so  as  to  relieve  his  trus- 
tee fiom  the  necessity  of  shewing  title 


in  the  first  instance.    Doe  dem,  BaUIr 
mn  V.  Stone,  v.  U.  C.  R.  388. 

Possession  under  contract  to  pur» 
chase — Failure  in  payynents — Right 
of  vendor  to  convey  to  a  third  party. 1 
— 6.  Semble:  Where  a  party  is  let 
into  possession  of  land  under  a  con- 
tract to  purchase,  and  failing  to  make 
good  his  payments  for  the  land  still 
remains  in  possession, although  it  would 
at  the  end  of  the  period  of  limitation 
bar  the  vendor's  right  to  recover  in 
ejectment  if  there  were  no  acknow. 
ledgment  of  his  title,  is  not  in  the  na. 
ture  of  a  disseisin ;  and  until  such  period 
of  limitation  has  expired,  the  vendor 
has  a  good  right  to  convey  without  first 
reco veri  ng  possession .  Ihe  dem .  Det- 
trick etal.  v.  Dettricky  ii.  U.  C.  R.  153. 

Purduiser^s  title  under  sheriff^ s  sale, 
when  irregular  proceedings  anterior  to 
judgment.] — 7.  The  purchaser's  title 
to  land  under  a  sheriff's  sale  is  prima 
facie  good  when  the  sale  is  made  upon 
a  legal  writ,  and  a  defendant  seeking 
to  defeat  the  sale  on  the  ground  of  any 
defect  in  the  proceedings  anterior  to 
the  writ,  must  shew  clearly  and  con- 
clusively that  there  are  those  defects. 
Doe  dem,  Boulton  v.  Fergusson,  v.  U. 
C.  R  515. 

8.  The  title  of  a  purchaser  at  sher^ 
iff 's  sale  is  not  liable  to  be  defeated 
by  irregularities  in  the  proceedings  a»- 
terim'  to  the  judgment  So  long  as 
the  judgment  subsist  in  full  force,  it 
supports  the  execution,  and  the  exe* 
cution  supports  the  sale.    /6. 

Deed  revoking  devise — TitJe  of 
grantee.'] — 9.  A.  devised  to  B.,  his 
son,  *<  a  certain  parcel  of  land  not  less 
than  sixty  acres,  nor  to  exceed  one 
hundred,  bounded  above  the  road  by 
Mr.  Mason's  west  line,  and  to  extend 
No.  24  west  until  he  intersects  with 
John  Marsh" — which  description  not 
being  sufficiently  precise  to  mark  out 
any  certain  piece  of  land,  he  made  a 
deed  some  years  aflerwa rds,  by  which, 
for  a  consideration  of  50/.,  he'baigain* 
ed  and  sold  to  B.  eighty  acres  of  the 
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nme  lots  of  land,  under  a  description 
which  made  out  a  certain  tract,  and 
which  would  include  at  least  sixty 
acro.i  of  that  which  had  been  devised 
to  B.  Heldy  that  the  deed  was  a  re- 
vocation of  tlie  devise  to  B.,  who 
could  hold  only  »uch  land  as  the  deed 
covered.  Doe  dem.  Marsh,  v.  Scar^ 
bormigh,  v.  U.  C.  R.  499. 

Interest  of  tenant  at  sufferance,  not 
sufficient  to  support  a  release.^ — 10. 
A.  received  post^ession  of  land  IroinB. 
A.  died  in  184>6,  and  before  his  death 
A.  and  B.  had  been  in  continued  pos- 
session of  the  land  for  more  than  twenty 
years. — A.  died  without  issue  and  in- 
testate, leaving  his  wife  u[)on  the  land. 
C,  his  eldest  Lrother  and  heir-at-law, 
claimed  title  and  brought  ejectment 
against  A.'s  wife;  A.'s  wife  defended 
the  suit,  relying  on  a  quit  claim  deed 
from  B.,  who,  upon  giving  up  pos- 
session to  A.,  had  exchanged  lands, 
and  never  having  given  A.  his  deed, 
as  was  alleged,  now  conveyed  to  his 
wife:  Held,  that  A.'s  wife,  upon  the 
death  of  her  husband,  being  merely  a 
tenant  at  sufferance,  and  having  no  in- 
terest upon  which  a  simple  release 
could  operate,  the  release  conveyed 
nothing,  and  the  plaintiff  was  entitled 
to  recover.  Doe  dem,  Connor  v. 
Connor^  vi.U.  C.  R.  299. 

Vendee'* s  title  at  slieriff'^s  sale — 
Proof  of  seizure."] — 11.  Scntljie:  That 
in  order  to  maintain  a  title  as  vendee 
at  sheriff's  sale,  it  is  not  necessary  to 
prove  an  actual  seizure  antecedent  to 
the  sale  and  before  the  return  of  the 
writ.  Haydon  v.  Crawford,  iii.  0. 
S.  583. 

Ejectment  by  sheriffs  vendee — 
Proof  of  executioti.'] — 12.  In  eject- 
ineftt'by  BherifT's  vendee  for  land^sold 
in  execution,  the  writ  of  execution  is 
Bufficrently  proved  by  its  award  on  the 
roll,  without  producing  the  writ  itself, 
and  Che  recital  of  the  writ  in  the  sher- 
iff's deed  is  evidence  of  its  delivery  to 
him.  Doe  dem.  Stocking  v.  Watts, 
Hil.  Term,  6  Vic. 
[AkD,  SHcairr's  Deu,  8.] 


Right  ofpurchuserto  recover  againU 
debtor* s  representative,] — 13.  A  pur- 
chaser of  lands  on  an  execution  at 
sherifl?s  sale  is  entitled  to  recover  ia 
ejectment  against  the  debtor  or  his  re- 
presentative, vvithoutpmof  of  the  debt- 
or's title.  Doe  dem,  Fvher  v.  Chester 
et  aL,  Easter  Term,  1  Wm.  IV- 

14.  But  if  the  tenant  in  possesnoa 
do  not  claim  under  the  execution  debt- 
or, the  debtor's  title  must  be  proved. 
Doe  dem.  Crews.  C/ari[;,  Mich.  Term, 
4  Vic. 

Right  to  recover  against  debior^s 
servant,] — 15.  A  purchaser  at  sher- 
iff's sale,  as  the  plaintiff  in  an  actiim 
of  ejectment  against  a  defendant  who 
is  in  possession,  not  as  claiming  any 
interest  under  a  title  independent  uf 
the  debtor,  or  under  any  tide  but  as  a 
mere  servant  of  the  debtor,  is  not  held 
to  stricter  proof  of  tide  against  the  ser- 
vant ill  possession  than  he  would  be 
against  the  debtor  himself.  Doe  dem, 
Lyon  V.  Lege,  iv.  U.  C.  R.  360. 

[Proof  to  be  given  in  an  ejectment  by  a 
purrhaser  of  land  sold  for  taxes.— See  Taxes, 
cases  3.  4  and  5.] 

Right  of  purchaser  to  recover  agoinSL 
parties  claiming  under  debtor.] — 16. 
In  an  action  of  ejectment  by  a  purcha- 
ser at  sherifFs  sale  where  the  only 
question  was,  whether  the  defendant  at 
the  time  of  such  sale  had  poasestsion 
under  the  execution  debtor  or  not,  the 
title  of  the  execution  debtor  need  not 
be  shewn.  A.  became  purchaser  at 
a  sheriff's  sale,  and  had  a  deed  made 
to  him  by  the  sheriflTon  the  29th  Sep- 
tember 1845. — B.,  the  execution  debt- 
or, went  into  possession  of  the  land 
sold  as  devisee  under  his  father's  wilK 
who  died  in  1835.— B.,  on  the  28lh  ol 
September  1842,  leased  the  land  tpC. 
for  three  years,  who  enjoyed  it  for  a 
year,  when  B.,  the  debtor,  having 
absconded  from  the  province,  D.«e 
brother  of  the  debtor  B.,  purchaaed  the 
tenant's  interest  and  went  into  poaao- 
sion.  Upon  the  tenant  quitting  the 
place  he  took  from  D.  a  written  ondei^ 
standing  lo  nva  him  haimleaa  agpaaal 
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B.— B.,  in  February  1847,  made  a 
deed  of  the  land  to  his  brother  who 
was  then  in  possession,  for  the  con-  [ 
sideration  expressed  of  100/. —  The 
deed  was  registered  in  July  1847. — 
The  sheriff's  deed  to  A.  was  not  regis- 
tered :  Held,  in  an  action  of  ejectment 
brought  by  A.  against  D.,  that  upon 
these  ikcts,  D.'s  possession  at  the  time 
of  the  sheriff's  sale  was  the  possession 
of  B.,  the  execution  debtor,  through , 
his  tenant  C,  and  that  therefore  A.  j 
was  entitled  to*  recover :  Held  also, ; 
that  the  non-registry  of  the  sheriff's 
deed  had  no  effect  upon  the  tide,  it  not 
having  been  shewn  that  the  prior  re- 
gistered deed  from  B.  to  D.  had  been 
given  for  a  valuable  consideration. 
Doedem.  Russell  v.  Hodg/dss,  v.  U. 
C.  TL  348. 

Paynte/it  of  taxes,  Iww  far  avail- 
able  towards  a  title.] — 17.  Semble  : 
That  the  payment  of  taxes  in  itself 
signifies  nothing,  in  making  good  a  title 
under  twenty  years'  possession.  Doe 
dem.  McDonell  v,  Rattray,  vii.U.  C. 
R,  321. 

Evidence  of  pedigree,  when  prima 
facie  case  established^] — 18.  To  dis- 
place title  made  under  a  near  relative 
capable  of  inheriting,  it  should  be  shewn 
that  there  is  some  one  in  existence  re- 
presenting the  alleged  elder  branch  of 
the  family.  Doe  dem.  Park  et  al,  v. 
Hendersofif  vii.  U.  C.  R.  182.    .>^ 


Tolls  dema?uM?le  ordy  once  in  24 
hours^ — 1.  A  person  passing  a  toll 
gate  more  than  once  on  liie  same  day, 
could  not,  w^hile  the  statute  3  Vic.  ch. 
53  was  in  force,  be  legally  charged 
more  than  one  toll  in  twentv-four  hours. 
O'Hara  v.  Foley,  iii.  U.  C.  R.  216. 

Illegal  tolls — Summary  conviction 
of  tdl  gate  keeper,] — ^2.'  When  tolls 
fixed  by  the  commissioners  are  ex- 
acted by  a  toll  gate  keeper  at  a  gate 
not  six  miles  apart  from  the  one  pre- 
viously passed,  t}te  toll  gate  keeper, 
under  the  34th  section  of  3  Vic.  ch. 
53,  is  not  liable  to  summary  convic-. 
tion.  RegtTia  v.  Brotvn,  iv.  U.  C.  R. 
147. 


TITLE  (COVENANT  FOR). 

See  Covenant,  I.  1,  6  ;  11(1),  3,  5; 
11(2),  3, 12,  13.— Estoppel,  5.— 
Executor  etc.,  I.  10. — HeiR;  5. 
New  Trial,  IV.  2. 


TOLLS. 

See  Albion  Road. — Convh3tion,  5, 
9. — Corporation,  6. — Port  Bur- 
well  Harbor  Company. — ^Port 
Grsoit  Harbor  Gompant.-Wel- 
JUAZO)  Canal,  2. 

3  H 


TORONTO  AND  LAKE  HURON 
RAILROAD  COMPANY. 

Right  to  sue  stockluddcrs.'] — The 
City  of  Toronto  and  Lake  Huron 
Railroad  Company  have  under  the  ope- 
ration of  the  act  8  Vic.  ch.  83,  amend- 
ing the  original  act  6  Wra.  IV.,  a  right 
to  sue  in  debt  one  of  the  original  stock- 
holders for  an  instalment  due  upon  the 
stock  originally  subscribed  and  calleA 
in  by  the  directors  appointed  under 
the  original  act  of  incorporation.  Ttie 
City  of  Toronto  and  Lake  Huron 
RaUroad  Company  v.  Crook^iank, 
iv.  U.  C.  R.  309.  . 


TORONTO  (CITY  OF.) 

See  BILLLA.RD  Tables,  1. — Corpo- 
ration, 8. 
Duty  and  liability  of  builders — 
By-law  allotaing  tliem  jrrivUeges.'] — 
1.  By  4  Wm.  IV.  ch.  23,  the  corpo- 
ration is  empowered  amongst  other 
tilings  to  regulate,  and  prevent  the 
encumbrance  of  .the  streets ;  and  a 
city  ordinance  made  in  pursuance  of 
that  power,  allowing  persons  building 
houses  to  occupy  a  certain  portion  of 
the  streets  with  their  building  materials 
is  good ;  but  any  person  who  is  building 
leaving  those  materials  in  ihe  streets 
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under  that  ordinance  must  provide 
lights  in  the  night,  or  he  will  be  re- 
sponsible for  any  accident  that  may 
occur  from  his  neglect.  Hervey  v» 
French,  Easter  term,  3  Vic. 

By-law  for  shooting  dogs  ] — 2, 
The  corporation  of  the  city  of  Toronto 
have  power  from  time  to  time  at  their 
discretion  to  make  bylaws  by  which 
dogs  found  running  at  large  within  the 
limits  and  liberties  of  the  city,  after 
proclamation  of  such  by-laws,  may  be  [ 
shot.  McKenzie  v.  Campbell^  u  U. 
G.  R.  241. 


without  office  found  as  afterwards. 
Doe  dem.  Gillespie  v.  Wiooon^  v.  U. 
G.  R.  132. 


TREASURER  (COUNTY). 

See  District  Gouncil,  8,  IL--D1- 
VI8101V  Court,  4. — Taxrs,  7. 


TORONTO  GAS  COMPANY, 
See  Gas  Compahues. 


TOWN  CLERK. 

See  District  Council,  13. 


TOWN  OF  LONDON. 
See  London  (Town  of.) 

♦ 

TRANSFER  OP  DEBTS. 
See  Assumpsit,  L  8. — Guarantee,  9 


TRESPASS. 

See  Arrest,  L  16. — Assault  and 
Battery. — Costs,  VII.  1.  3. — 
Particulars  of  Demand,  8. 


I.  When  and  by  whom  maintair- 

ABLE. 

II.  Pleadings,  EvmENcs,  AND  Dam- 
ages. 


TREASON. 

See  Ejectment,  VIII.  17. — Indict- 
ment. 

When  property  JbrfeitedJ]-^!. 
The  property  of  a  persoE  attainted  for 
high  treason  is  not  forfeited  until  the 
attainder  is  complete.  Eastwood  et 
al,  V.  McKenzie,  Hil.  Term,  2  Vic. 

Vexing  of  eHcUe  under  33  Hen, 
VIII.  ch.  20.]— 2.  The  estate  of  a 
traitor  concerned  in  the  rebellion  of 
1837,  and  who  accepted  the  benefit 
of  the  provincial  statute  1  Vic.  ch.  10, 
is  at  once  by  such  acceptance  as  much 
vested  in  the  Crown  under  the  opera- 
tion of  33  Hen.  VIII.  ch.  20,  sec  2, 


I.  When  and  by  whom  maintain- 
able. 

See  Action,  1,  3,  5.  —  Common 
Schools,  2.  —  Conviction,  2. — 
Crown  Grant,  2,  12. — Customs 
Acts,  1,  3. — Distress,  II.  8. — 
Executor  etc.,  I.  2. — False  Im- 
prisonment, passim. — Fixturss, 
2. — ^HoRSE. — Landlord  and  Te- 
nant, 1. 3, 4. — ^Magistrates,  1,  5, 
10, 13. — Religious  SociETisSy  2. 
Revenue  Laws,  8. — Sheriff,  L 
4,  5,  6. — Stone. — Tenancy  in 
Common,  3,  4. 

By  purchaser  of  acropof  uheatat 
sheriff  ^8  sale  before  entry  into  posses- 
sion!] — 1.  A  party  purchasing  a  crop 
of  wheat  at  sheriff's  sale  may  bring 
trespass  against  a  person  converting  or 
injuring  it,  though  he  may  never  have 
received  possession  of  the  field.  J3ay- 
don  V.  Crawford,  iii.  0.  S.  5S3. 

Power  to  quarry  stone — Excess  of 
sudh  power,"] — 2,  Where  a  statute 
gave  power  to  certain  persons  to  enter 
on  lands  in  the  neighborhood  of  a 
bridge  to  quarry  stone  to  keep  the 
bridge  in  repair  dre^,  doing  no  unne. 
cessaiy  damage  therein  t  JBMc^ibatthe 
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power  must  be  strictly  pannied,  and  i 
that   any  abuse  of  it  by  excess  is 
punishable  in  trespass.      Myer^  v. 
Howard  et  al,f  iv.  0.  S.  113. 

Attomeff  a  trtspasser  through  his 
orders  to  the  sheHf.} — 3.  Where  an 
attorney  directed  a  sheriff  not  to  give 
up  the  goods  of  A.  seized  under  an 
attachment  as  the  goods  of  B.:  Held, 
that  h6  became  a  trespasser  by  such 
direction.  RadeTthtcrstv.  MePherson 
etal./iv.0.S.28l. 

Sufficiency  of  seisure  hy  sheriff  to 
support  trespass.'] — 4.  A  defendant 
against  whose  goods  a  sheriff  had  a 
writ  of  execution  (which  was  after- 
wards set  aside  for  irregularity),  drove 
to  the  sheriff's  office  and  gave  his  de- 
puty a  list  of  his  property  as  seized, 
but  without  any  actual  seizure :  Held, 
not  sufficient  to  support  trespass  agajnst 
the  then  plaintiff.  Hervey  v.  Mexan- 
dery  Hil.  Term,  2  Vic. 

Sale  of  timber — Trespass  against 
the  oicner  of  the  land  for  removing 
the  tooodJ\ — 5.  A  person  clearing  land 
under  an  agreement  to  receive  the 
wood  in  payment  of  bis  labor  may 
maintain  trespass  against  the  owner  of 
the  land  for  taking  away  the  wood  after 
it  is  cut  down,  although  he  has  no  pos- 
session in  the  land  to  enable  him  to 
maintain  trespass  quare  clausum  fregit. 
Hamilton  v.  McDondlj  Easter  Term, 
2  Vic. 

[This  case  does  not  shew  an  interest  in 
UmI  within  the  Statute  of  Fnudi.  8w 
FjuiuiM  (Statutx  of),  L  2.] 

Proceedings  by  magistrates  under 
4S  Statute  disallowed  by  Her  Mctjesty.] 
— 6.  Where  an  act  had  been  passed 
by  the  provincial  legislature  which  was 
subsequently  disallowed  by  Her  Ma- 
jesty, but  while  it  was  in  force  the 
plaintiff  had  been  convicted  under  it 
by  the  defendants  as  justices  of  the 
peace,  and  directed  to  pay  a  fine  to  be 
levied  according  to  the  act,  and  the 
fine  not  having  been  paid,  a  warrant 
VS9M  prq)6riy  issued  by  the  defendants 
lor  his  aireat  and  imprisoniaent,  which, 


however,  was  not  executed  by  the  offi- 
cer to  whom  it  was  directed  until  after 
the  disallowance  of  the  act  was  pub- 
lished in  the  Gazette :  Hddy  that  as 
the  conviction  and  warrant  were  legal, 
that  the  defendants  could  not  be  con- 
sidered as  trespassers  by  the  warrant 
being  executed  when  the  act  was  no 
longer  in  force.  Clapp  v.  Lcasrason 
et  al,y  Easter  Term,  5  Vic. 

Sufficiency  of  property  or  posses^ 
sion,j-—7.  Where  the  owner  of  a  lot 
of  land  encroached  upon  an  adjoining 
lot  belonging  to  the  Grown,  and  took 
three  successive  crops  off  it  without 
any  permission  from  the  Crown,  and 
another  person  who  had  taken  posses- 
sion of  the  same  land  also  without 
license  about  ten  years  before,  and  paid 
taxes,  and  made  clearings  on  it,  warned 
off  the  owner  of  the  other  lot  after  he 
had  taken  the  third  crop,  and  then 
cropped  the  land  himself:  Held,  that 
the  owner  of  the  adjoining  lot  had  no 
property  nor  possession  to  maintain 
trespass  against  him  for  that  crop. 
Killichan  v.  Robertson,  Mich.  Term, 
6  Vic. 

Continuing  trespass.] — 8.  Where 
the  defendant,  as  agent  of  a  third  party 
during  the  occupancy  of  a  tenant  of 
the  plaintiff,  put  up  a  fence  on  the 
plaintiff's  land  which  continued  there 
after  the  plaintiff  resumed  possession 
at  the  expiration  of  the  tenancy :  Held, 
that  the  plaintiff  could  not  bring  tres- 
pass against  the  defendant  for  the  act 
done  by  him  during  the  continuance  of 
the  lease.  Boyiton  v.  JarviSj  Hil, 
Term,  6  Vic. 

Trespass  for  fixtures  severed  from 
freduMJ] — 9.  Where  in  trespass  for 
taking  away  millstones,  mill  machinery, 
wheels  &c.,  the  defendant  pleaded 
not  possessed,  and  it  appeared  that  the 
injury  was  done  by  severing  fixtures, 
in  the  mill  and  taking  them  away: 
Held,  that  the  action  was  well  brought, 
as  when  they  were  severed  they  be- 
came personal  property,  for  whioh  the 
owner  could  maintain  trespass.  Mey^ 
ers  V.  Mar^,  ii.  U.  0.  R.  148. 
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TaroTtto  Club  House — Trespass  f err 
disturbing  servant  in  rented  ajinft- 
in€fits.'\-^—\0.  Pleading,  as  to  the  mode 
of  setting  out  an  allegal  demise  from 
the  Toronto  Club  of  certain  rooms  and 
apartments  in  the  chib  house  to  a  ser- 
vant or  steward  of  the  club,  whore- 
lied  upon  the  said  demise  as  giving 
him  an  exclusive  possession  upon 
which  he  could  maintain  trespass. 
Semblcy  that  under  the  demise  as  set 
forth  in  the  replication,  an  action  of 
trespass  could  not  be  sustained.  If 
the  servant  had  been  improperly  dis- 
missed he  should  have  sued  in  assump- 
sit for  a  breach  of  contract,  not  in  tres- 
pass for  taking  possession  of  his  apart- 
ments. Williams  v.  Herrick,  v.  U. 
C.  R.  613. 

Locus  formerly  vsed  as  a  public 
road.] — 11.  Where  in  trespass  quare 
clausum  fregit,  it  appeared  that  the 
land  for  the  trespass  to  which  the  ac- 
tion was  brought  had  been  used  for 
some  years  as  a  public  road,  although 
it  was  wholly  on  the  plaintiflf's  land, 
the  public  allowance  for  road  not 
having  been  found  suitable,  and  after- 
wards, by  order  of  the  magistrates  in 
sessions,  a  new  road  was  laid  out,  also 
on  the  plainliff's  land,  but  nearer  to 
the  public  allowance,  and  the  plaintiff 
then  stopped  up  the  first  road,  but  the 
defendants  cut  down  some  trees  which 
had  been  used  to  block  it  up  and  dug 
up  the  soil :  Held,  that  tlie  plaintiff 
wasentitled  to  maintain  trespass  against 
them.  JBo?roumuin  v.  Mitcliellet  al, 
ii.  U.  C.  R.  155. 

Disputed  boundaries —  Bight  of  par  ^ 
ty,  taking  possession  against  protest  ^ 
to  sue  for  a  trespa^ss,'] — 12.  Plaintiff 
and  defendant  own  adjoining  lots  of 
land ;  they  had  a  fence  between  them 
supposed  to  be  on  the  true  division 
line ;  a  correct  line  is  however  run,  and 
the  defendant  is  found  to  be  encroach- 
ing some  acres  on  the  plaintiff's  land ; 
the  plaintiff  takes  possession  of  the 
disputed  piece  of  ground,  under  a  pro- 
test from  the  defendant,  and  cultivates 


it :  when  the  crop  is  fit  to  cut,  the 
defendant  enters  and  takes  it  away. — 
The  plaintiff  sues  the  defendant  in  tres- 
pass: Heldy  that  the  plaintiff  had  such 
a  possession  as  would  enable  him  to 
maintain  an  action  of  trespass.  Gal- 
lagher V.  Browfh  et  aL^  iii.  U.  C-  R. 
350. 

Right  of  one  person  buying  land 
for  another  to  sue  for  trespass^ — 13. 
A.,  living  abroad,  send;?  to  an  agent 
in  this  province  to  purchase  a  lot  of 
land  for  B.,  who  was  living  in  the  pro- 
vince, and  to  take  the  conveyance  to 
himself,  (A.)  This  is  done,  and  B.  is 
put  in  possession  of  the  land,  who  from 
thenceforth  uses  and  cultivates  for  his 
own  benefit. — At  the  time  of  purchase 
a  crop  of  wheat  was  in  the  ground: 
Held,  that  B.,  and  not  A.,  should  sue 
in  trespass  for  cutting  and  carrying 
away  tiie  wheat.  Qucere:  Did  the 
property  in  the  whent  belong  to  A.  or 

B.  ]     Campbell  v.  Cvshmany  iv.  U. 

C.  R.  9. 

Right  to  cut  certain  trees  not  suffi- 
cient possessionJ] — 14".  Where  a  plain- 
tiff has  a  right  to  cut  down  a  limited 
number  of  trees  upon  land,  and  not  the 
exclusive  right  to  cut  all  the  trees,  he 
has  not  that  possession  of  the  land 
which  v^ill  entitle  him  to  bring  an  ac- 
tion of  trespass  quare  clausum  fregit. 
MonaluLft  v.  Foley  et  aL,  iv.  U.  C.  R. 
129. 
[Also,  case  17,  infra.] 

Stranger  or  bailiff'  merely  taking 
an  inventory  of  plaintiff  ^s  goods.] — 
15.  If  a  stranger,  having  no  legal  pro- 
cess, goes  to  a  defendant  in  execution 
and  takes  down  in  his  presence  a  list 
of  his  goods  and  tells  him  he  must  not 
remove  them,  and  does  nothing  more, 
he  cannot  be  sued  in  trespass.  So,  if 
instead  of  a  stranger,  a  bailiff  has  so 
acted,  under  a  le^  process,  he  may 
have  bound  the  property  as  against 
other  writs,  but  he  cannot  be  sued  in 
trespass,  as  he  neither  removed,  de- 
tained nor  handled  the  gtxMis.  Coni- 
eran  v.  Jjount,  iv.  U.  C.  R.  275. 
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Proof  of  plaintiffs  liability  for  a 
trespass  by  a  sheriff'* s  bailiff^ —  16. 
The  writ  of  fi.  fa.  and  warrant  to  the 
bailiff  must  be  proved*  or  its  production 
accouBted  for,  in  order  to  charge  the 
plaintiff  in  the  execution  with  an  act 
of  trespass  committed  by  the  bailiff,  lb. 

Exclusive  possession  necessary,] — 
17.  A  party  obtaining  from  the  Crown 
agent  a  license  to  enter  upon  certain 
land,  and  to  cut  such  a  quantity  of 
timber  of  particular  dimensions  as  he 
might  require,  not  having  by  such 
license  the  exclusive  possession  of  the 
land,  cannot  maintain  trespass.  Mc- 
Laren V.  nice,  v.  U.  C.  R.  151. 

What  amounts  to  excltesive  posses- 
sion.']— 18.  Where  A.  has  once  given 
peaceable  possession  of  land  to  B. ;  A., 
by  re-entry  without  B.'s  consent,  can- 
not  acquire  possession  such  as  will 
entitle  him  to  bring  an  action  of  tres- 
pass against  B.  McNeil  v.  Trains 
V.  U.  C.  R.  91. 

19.  In  an  action  of  trespass  quare 
clausum  fregit,  where  the  possession 
was  disputed,  the  defendant  proved 
that  the  plaintiff's  brother  was  in  pos- 
session of  the  close  to  work  it  for  him 
(the  plaintiff)  on  shares :  Held,  that 
the  agreement  did  not  conclusively  es. 
tablish  the  relation  of  landlord  and  ten- 
ant, and  shew  the  brother  entitled  to 
the  exclusive  possession.  Dockstader 
y.BairdyV.U.C.  R.  391. 

Action  by  prochein  amy.] — 20.  The 
mother  in  possession  of  land  belonging 
to  the  heir,  a  minor,  may  sue  in  tres- 
patis  quare  clausum  fregit^  as  the  real 
friend  of  the  minor.  Joiinson  v.  Mc- 
Gt//is,vii.U.  C.R.  309. 

Joint  trespassers — Discharge  ofoncy 
discharge  of  both,] — ^21.  Where  a 
plaintiff  by  his  own  act — ashy  a  refer- 
ence ami  an  award — has  knowingly 
^scharged  one  of  two  joint  trespassers, 
he  cannot  bring  an  action  against  the 
other.  Adams  v.  Ham^  v.  U.  G.  R. 
292. 


II.  Pleadings,  Evidence,  and  Dam- 
ages. 

See  Amendment,  II.  15. — Arbitra- 
tion AND  Award,  IV(3),  8. — Ar- 
rest OP  Judgment,  5,  11. — As- 
sault AND  Battery,  passim. — 
De  Injuria,  2. — Distress,  II.  1, 
6.  — Evidence,  V.4;  VII.  2.— 
False  Imprisonment,  passim. — 
Fences,  2. — Fixtures,  1. — Gen- 
eral Issue,  2, 3, 4, 5. — Landlord 
and  Tenant,  I.  8. — Mesne  Pro- 
fits, passim. — New  Assignment, 
2, 3.-— New  Trial,  II.  23.— Plead- 
ing, I.  16;  11.4,11,12,41;  III. 
5;  IX.  1. — Sheriff,  III.  passim. 
Verdict,  4,  9. — WrrNEss,  21. 

Declaration,  charging  imprison- 
ment loiOi  force  and  arms.] — 1.  A 
person  who  is  charged  in  a  declaration 
with  causing  another  to  be  imprisoned, 
laying  the  act  with  force  and  arms,  is 
charged  with  committing  a  trespass. 
Fcrgusson  v.  Adams  et  al.^  v.  U.  C. 
R.  194. 

2.  A  declaration  in  trespass,  charg- 
ing the  defendant  with  having  caused 
the  plaintiff  to  be  assaulted  and  im- 
prisoned, is  good.  Robertson  v.  Cooley 
et.  al.y  vii.  U.  C.  R.  21. 

[AlflOf  see  case  21 ,  infra.] 

Justification  of  trespasses,  the  loctis 
being  a  kightvay,] — 3.  Where  it  is 
intended  in  trespass  to  justify  that  the 
locus  in  quo  was  a  highway,  the  aver- 
ment must  be  direct,  not  left  to  infer- 
ence; and  a  justification  in  a  second 
plea  for  entering  such  of  the  closes  as 
are  not  included  in  the  limits  of  the 
highway  alluded  to  in  the  first,  will 
also  he  insufficient.  And  a  plea  pro- 
posing to  justify  the  cutting  down 
trees  on  the  adjacent  land  to  repair  the 
highway,  must  mention  the  number 
and  the  description  o(  the  trees  cut 
down.  Orser  v.  McMichael  et  al., 
Tay.  U.  C.  R.  490. 

Locus —  Variafwe  in  name  of  the 
UnonsliipS] — 4.  In  trespass  quare  clau- 
sum fregit  and  for  destroying  goods,  the 
township  laid  is  descriptive,  and  must 
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be  proved  as  laid ;  and  if  the  trespass 
be  proved  to  have  been  in  another 
township,  the  variance  will  not  be 
cured,  because  the  township  laid  has 
the  same  name  with  the  county  in 
which  the  true  township  is  situate. 
McUtice  v.  Farr  et  a/.,  Tay.  U.  C.  R. 
289. 

Plea  to  a  count  far  cutting  doicn 
trees  ^.,  answering  too  much.'] — 5. 
Where  a  declaration  in  trespass  con- 
tained two  counts,  the  one  for  cutting 
down  trees,  and  the  other  for  carrying 
tliem  away,  and  the  defendant  justified 
as  to  the  cutting  down  the  trees  in  the 
said  declaration  mentioned,  because  the 
close  in  which  the  said  trees  were 
growing  was  his  soil  and  freehold, 
whereupon  in  his  own  right  he  com- 
mitted the  said  several  trespasses  in 
the  said  close,  in  which,  &:c.,  and  the 
plaintiff  demurred  specially,  because 
the  introduction  was  inconsistent  with 
the  body  of  the  plea,  being  in  bar  of 
only  part  of  the  trespasses,  whereas 
the  body  was  in  bar  of  all  the  plea, 
the  plea  was  held  sufficient*  Ostrom 
v.  O^ Connor,  iii.  0.  S.  571, 

Joint  trespa^ss — Declaration.'] — 6. 
Where  the  plaintiff  rdefcndant  on  a 
capias)  sues  the  sheriff  and  the  plain- 
tiff in  the  writ  arresting  him,  as  joint 
trespassers,  he  must  take  care  that  his 
record  of  the  pleadings  does  not  shew 
him  to  be  proceeding  against  the  sheriff 
for  one  act  of  trespass,  and  against  the 
plaintiff  in  the  writ  for  another  act  of 
trespass.  Where  the  record  does  shew 
this,  the  Court  will  set  aside  a  verdict 
obtained  by  the  plaintiff  against  both 
the  defendants  on  the  issues  raised, 
Ecdes  V.  Moodie  et  a/.,  iv.  U.  C.  R. 
250. 

Admission  of  a  kightaay  in  plead- 
ing.] — ^7.  Where  in  trespass  quare 
clausum  fregit  to  a  plea  of  soil  and 
freehold  in  the  King,  and  a  public 
highway  thereon,  the  plaintiff  replied 
soil  and  freehold  in  himself,  and  not  in 
the  King:  JECs/cf, tliat  the  replication 
put  in  i8«ue  only  the  question  of  ooil 


and  freehold,  the  highway  being  ad- 
( nitted.  Hellitvell  v.  EastUHJod  et  al., 
Easter  Term,  6  Wm.  IV. 

Trespass  q.  c.  /. — Plea^  liberum 
tenementumJ] — 8.  The  plea  of  libe- 
rum  tenementum  to  a  declaration  in 
trespass  quare  olausum  fregit,  and  car- 
ry iog  away  the  plaintiff's  hay  and 
corn  &c.,  is  bad  on  demurrer.  Wil- 
cox V.  Mantgonieryf  Mich.  Term,  7 
Wm.  IV. 

Several  counts — Evidence  support- 
ing one  count  onlyJ] — 9.  If  in  tres- 
pass against  several  defendants  the 
plaintiff  prove  a  joint  trespass  against 
all  on  one  count,  and  then  attempt,  but 
fail  to  prove  a  trespass  against  all  on 
another  count,  he  is  still  entitled  to  re- 
cover for  ^e  trespass  first  proved. 
Watson  V.  Eiorden  et  al,,  Mich.Termi 
7  Wm.  IV. 

Trespass  q.  e.  f— ^Description  of 
locus.] — 10.  In  trespass  quare  dausum 
fregit,  a  house,  in  one  part  of  whicii 
the  plaintiff's  shop  was  kept,  and  in 
the  rest  of  which  the  plaintiff's  clerk 
and  his  family  resided,  although  tlie 
plaintiff  never  resided  there,  was  held 
to  be  properly  described  as  the  plain- 
tiff's dwelling  house.  Beatty  v,  Mc- 
Mastersetal.y  Trin.  Term,  2  &  3  Vic, 

Trespa^  q,  c,  /*— '  Close*  a>ul  *kous^ 
not  sj/twnymous.] — 11.  In  trespass  to 
a  dwelling  house^  it  is  a  bad  pJea  to 
plead  that  the  close  in  which  &c.,  is 
the  close  of  the  defendant,  but  in  tres- 
pass quare  domum  fregit,  and  taking 
away  the  goods  of  the  plaintiff,  it  is  a 
good  plea  to  the  taking  away  the  goods 
that  they  are  not  the  goods  of  the 
plaintiff.  Vail  v,  Nolde  et  al,j  ii.  U. 
C.  R.  142. 

One  dose  in  question — Plea  put- 
ting several  in  issue.] — 12.  Where 
in  trespass  for  breaking  and  entering  a 
close  of  the  plaintiff,  the  defendant 
pleaded  that  the  said  closes  in  which 
&;c.,  were  not,  nor  was  either  of  them 
the  close  of  the  plaintiff,  the  plea  was 
held  bad  on  special  demuner.  Wood- 
ruff et  al,  V.  DaviSf  ii.  U.  G.  IL  404. 
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Issue  of  title  to  the  dose.l — 13.  To 
a  declaration  in  trespass  quare  clausum 
fregit,  setting  out  the  close  by  metes 
and  bounds,  the  defendant  pleaded  that 
the  part  of  the  close  on  which  the 
alleged  trespass  was  committed  was 
his  close,  and  the  plaintiff  replied  that 
the  close  mentioned  in  the  declaration 
was  his  close,  and  not  the  close  of  the 
defendant  as  stated  in  the  plea,  the 
replication  was  held  good  on  special 
demurrer.  Hiscatt  v.  Cat,  i.  U.  C. 
R.  489. 
[Also  further,  see  cases  29  and  90,  infra.] 

Trespass  q*  c.  f. — Plea  to  a  new 
assignment^ — 14.  Where  in  trespass 
quare  clausum  fregit  the  plaintiff  set 
out  the  close  by  different  abuttals  in 
two  counts  of  his  declaration,  and  the 
defendant  justified  under  a  right  of 
way,  setting  out  the  abuttals  of  the 
way  in  his  plea,  and  the  plaintiff  new 
assigned  the  trespasses  in  other  and 
different  parts  of  the  closes,  and  out  of 
the  right  of  way,  and  the  defendant 
pleaded  a  right  of  way  to  the  new  as- 
signment, setting  it  out  as  running  be- 
tween the  closes  mentioned  in  the 
declaration,  but  did  not  state  that  it 
was  another  and  a  different  highway 
from  that  mentioned  in  the  plea  to  the 
declaration,  the  plea  to  the  new  assignr 
ment  was  held  bad  on  special  demur- 
rer.    Hodgkinson  v.  Donaldsony  ii. 
U.  C.  R.  539 

Plea  justifying  all  trespasses — 
JWm^  assigning  another  trespass,"} — 
15.  A  replication  newly  assigning  a 
different  trespass  from  that  by  the  plea 
justified,  when  the  plea  justifies  all  the 
trespasses  complained  of,  is  bad  on 
special  demurrer.  Cameron  v.  Lount, 
iii.  U.  C.  R.  453. 

[See  farther,  cage  25)  infra.] 
Trespass  for  taking  cattle — Justi- 
fications by  pound-keeper,  and  pur- 
chaser  at  the  sale."] — 16.  In  trespass 
against  two  defendants  for  seizing  and 
taking  catde,  one  defendant  justified 
as  pound-keeper,  and  because  the  cat. 
tie  vrere  in  the  dose  of  A.  wrongfully, 


and  trespassing  ia  the  said  close  and 
eating  grass  and  com  thereon.  A. 
took  the  said  cattle  trespassing  and  de- 
livered them  to  the  defendant  as  a 
pound-keeper  within  his  jurisdiction, 
and  the  defendant  impounded  them 
and  aAerwards  sold  them  according  to 
law,  and  the  other  defendant  justified 
the  seizure  by  the  pound-keeper  as  in 
the  other  plea,  and  the  sale  by  him, 
and  that  the  defendant  bought  the  cat- 
tle at  the  sale  as  the  highest  bidder, 
and  the  plaintiff  demurred  generally 
to  both  pleas :  Heldj  that  the  plea  by 
the  pound-keeper  was  bad,  as  it  did 
not  shew  that  he  received  the  cattle 
from  a  person  within  his  division,  or 
that  the  close  was  so  situated,  and  the 
plea  of  the  purchaser  good,  as  he  could 
not  be  liable  to  the  plaintiff  in  trespass. 
Clarke  v.  Durham  et  a/.,  Easter 
Term,  3  Vic. 

Justification  by  a  pound-keeper  as 
sudi,'] — 17.  In  a  plea  of  justification 
by  a  pound-keeper  for  taking  a  pig, 
when  the  justification  was  that  the  pig, 
contrary  to  the  township  regulations, 
broke  through  a  lawful  fence ;  it  was 
held  necessary  to  allege  that  the  fence 
was  within  that  township,  and  to  shew 
the  dose  in  which  the  pig  was  tres- 
passing at  the  time  of  seizure*  Carey 
V.  Tate,  Easter  Term,  4  Vic. 

Justification,  under  vrrit  of  posses- 
sion^— Trespass  q.  c,f — 18.  Where, 
in  trespass  quare  clausum  fregit  the 
defendant  attempted  to  justify  under  a 
writ  of  possession,  and  put  in  a  judg- 
ment for  lands  in  the  same  township 
generally,  not  describing  them,  and  a 
scire  facias  to  revive  that  judgment,  oh 
which  the  plaintiff  had  been  summoned 
as  terre  tenant,  and  a  judgment  on  the 
scire  facias,  each  as  general  in  the  de- 
scription of  the  lands  as  the  judgment 
against  the  casual  ejector ;  the  plain- 
tiff not  having  been  in  possession  when 
judgment  was  entered  against  the  casu- 
al ejector. — ^the  Court  held  that  the 
justification  was  not  complete,  without 
shewing  that  the  plaintiff  had  been 
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connected  with  the  proceedings  in 
ejectment.  Reeves  v.  MeyerSj  i.  U. 
C.  R.  462. 

When  sudi  jicstification  s2ffficientJ] 
— 19.  Where  however,  in  trespass 
quare  clausum  fregit,  the  defendant 
justified  as  in  the  last  case,  and  the 
plaintiff  new  assigned  a  trespass  to 
other  closes,  to  which  the  defendant 
pleaded  not  guilty,  and  at  the  trial  only 
one  trespass  was  proved  :  Hcld^  that 
the  justification  was  sufficient;  and  the 
plaintiff  having  obtained  a  verdict,  a 
new  trial  was  granted.  Marsh  v. 
Myersy  Easter  Term,  4  Vic. 

Trespass — Justification,  as  prevent- 
ing a  breach  of  the  peace."] — *20.  To 
an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  house,  the  de- 
fendant pleaded  that  the  plaintiff  was 
violently  assaulting  his  (the  plaintiff's) 
wife  and  child,  and  that  he  entered, 
&c.,  as  he  might  lawfully  might  do,  to 
prevent  the  plaintiff committingthe  said 
breach  of  the  peace  :  Ile/dy  ))lea  bad 
in  substance.  Rockwell  v.  Murray, 
vi.  U.  C.  R.  412. 

Trespass  agaiyist  a  justice  for  false 
imprisonment  —  Declaration.] — 21. 
It  is  a  good  count  in  trespass  against  a 
justice  of  the  peace,  on  motion  in  arrest 
of  judgment,  that  he  with  force  and 
arms  issued  his  warrant,  whereby  he 
caused  the  plaintiff  to  be  arrested  and 
wrongfully  imprisoned  without  any  rea- 
sonable cause,  contrary  to  law  and 
against  the  will  of  the  plaintiff,  and 
until  the  plaintiff  gave  his  promissorj^ 
note  to  A.,  to  obtain  his  discharge  from 
the  imprisonment.  Brennan  v.  Hate- 
liCf  Easter  Term,  5  Vic. 

Trespass  q,  c.  f, — Jtistifcaiion  un- 
der award  of  boundary  commission- 
ers,']— 22.  In  trespass  quare  clausum 
fregit  the  defendant  justified  his  entry 
under  an  award  of  boundary  commis- 
sioners, awarding  the  possession  of  the 
locus  in  quo  to  the  defendant,  and 
averred  that  he  entered  into  the  land 
under  the  award  as  his  freehold :  Heldy 
bad  on  general  demurrer,  as  the  com- 


I  misaioners  had  no  power  to  award  the 
possession,  and  the  plea  did  not  amount 

I  to  liberum  tenementum.  ViUairt  v. 
Cecille  et  al,,  Easter  Term,  5  Vic. 

I  "  Trespasses*^  and  "  grievances^ 
\not  synonymous,] — 23.    A  plea  in 

trespass,  that  the  defendant  is  not  guilty 
I  of  the  *'  grievances,"  instead  of  the 

<<  trespasses,"  is  bad  on  special  demur- 

rer.    Clute  v.  McPhersonj  HiL  Term, 

7  Vic. 

Trofpass  q,  c.f — Justification  un- 
der distress — Replication,  surrender.] 
— ^24.  Where,  in  trespass  quare  clau- 
sum fregit  et  de  bonis  asportatis,  the 
defendant  justified  the  seizure  of  the 
goods  on  a  distress  for  rent  under  a 
demise  to  one  A.,  and  the  plaintiff  re- 
plied that  before  the  rent  distrained  for 
became  due  A.  died,  and  the  defen- 
dant and  A.'s  executor  joined  in  the 
demise  of  the  same  premises  to  the 
plaintiff,  under  which  the  plaintiff 
entered  and  occupied — ^the  replication 
was  held  on  demurrer  to  be  a  good 
answer  to  the  plea,  as  the  demise  to  A. 
was  surrendered  and   determinot!  bv 

« 

the  new  demise  to  the  plaintiff:  HeJd 
also,  that  a  plea  of  a  distress  for  the  rent 
under  the  demise,  aAer  the  leasee  had 
expired,  was  bad,  for  not  staling  that 
the  distress  was  made  within  six  calen- 
dar months  afler  the  determination  d* 
the  lease,  according  to  the  statute  S 
Anne,  ch.  14;  and  that  a  plea  of  a 
distress  for  rent,  on  a  demise  of  a  boose 
and  other  premises  to  A.  at  a  certain 
rent,  and  that  the  plaintiff  occupied 
the  house  with  A.  during  A.'  s  life- 
time, and  afler  his  death  continued  zf 
the  defendant's  tenant  of  the  house,  and 
that  the  defendant  distrained  for  the 
rent  of  the  house  and  other  premises 
on  the  plaintiff*s  goods  in  the  hous*\ 
was  held  also  bad,  as  theplaintifif,  under 
the  demise  to  him,  was  liable  for  the 
rent  of  the  house  only  after  A.'s  death, 
and  could  not  be  distrained  on  for  the 
rent  due  for  the  entire  premise?  de- 
mised  to  A.  StratA^  v.  CrookSy  Mich. 
Term,  7  Vic* 
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New  €umgnmen(  to  j'lsstijioaium.'] 
— 25.  The  effect  of  a  new  assignment 
where  but  one  tresfMiss  ha9  been  coni- 
plaiaed  of.  Plaintiff  must  not  in  his 
replication  amplify  the  cause  of  action 
for  which  he  has  declared,  nor  can  he 
in  his  replication  deny  the  justification 
wholly  and  at  the  same  time  reply 
excess.  Spalding  v,  Rogers  ei  al.y 
i.  U.  C-  R- 135. 

Trespass  q.  c.  f — Plea,  restoration 
of  plaintiff  under  Statutes  of  Fordr 
ble  Entry  J^.}— 26.  In  trespass  quare 
clausam  fregit  the  defendant  pleaded 
that  the  plaintiff  made  his  complaint 
to  the  justices  of  the  peace  of  a  forci- 
ble entry  and  detainer  under  the  sta- 
tutes, and  the  justices  summoned  a  jury 
and  beard  the  complaint,  and  made  a 
warraM  for  restoring  the  plaintiff  to 
his  possession,  and  that  this  was  the 
same  trespass  as  that  complained  of 
by  the  plaintiff.  The  plea  was  held 
bad  on  general  demurrer.  Boulton  v. 
FUzgerald,  i.  U.  C.  R.  343. 

2V«ptw5  for  taking  cattle — Plea, 
not  pe^aessed.Ji'—Ql .  Where  in  tres- 
pass for  taking  the  plaintiff's  cattle, 
the  defendant  pleaded  not  possessed, 
and  on  the  trial  it  was  proved  that  the 
cattle  had  ^longed  to  the  defendant, 
and  that  the  plaintiff  had  leased  them 
with  a  farm  from  the  defendant,  but 
had  detained  them  aAer  the  term  had 
expired,  for  which  the  defendant  had 
sued  him  and  recovered  damages  to 
the  Talne  of  the  eatlle  after  this  action 
was  brought :  Held,  that  the  plaintiff 
could  not  treat  lUs  verdict  as  giving 
him  a  title  to  the  cattle,  by  rejation 
back,  at  the  time  this  action  was  com- 
menced, but  that  this  defendant  was 
entitled  to  succeed  on  his  plea  of  not 
possessed.  Atrams  v.  Moonf  i.  U.  G. 
R.552. 

Trespass  for  taking  tpheat — Plea, 
leave  and  license — Evidence."] — ^8. 
Trespass  to  south  parts  of  lots  Nos. 
14  and  15,  laying'  an  asportavit  and 
conversion  of  a  quantity  of  wheat  and 
straw  of  the  plaintiff. — ^Plea,ieaveaiid 
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license  generally.  In  support  of  this 
plea,  the  defendants  proved  a  deed 
made  by  the  plaintiff,  20th  Febroary 
1846,  whereby  in  consideration  of  28/. 
acknowledged  to  have  been  received 
from  the  defendant  Turner,  he  **  bar- 
gained and  sold''  to  him,  among  other 
things  specified, ''all  and  singular  twenty 
acres  of  wheat  then  growing  and  being 
on  the  south  part  of  Tot  14  in  the  third 
concession  of  Brantford,  and  in  the 
possession  and  occupation  of  the  gran« 
tor  Lunn,tohold  the  said  twenty  acres 
of  wheat  to  him  the  said  Turner,  his 
heirs,  executorsi  administrators  and 
assigns  ibrever,  without  any  claim  or 
hinderence  ol  any  person  whomsoever, 
and  without  any  aceouat  to  be  there- 
after rendered,  so  that  neither  the  said 
LuBii,  nor  any  one  in  his  name,  should 
daim  or  demand  any  right  or  interest 
in  the  said  twenty  acres  of  wheat,  or 
any  pairt  thereof,  or  at  any  time  there- 
after,  bat  shall  from  all  actions  and  de- 
mands therefor  be  wholly  debarred  and 
excluded,''  and  by  the  same  instrument 
the  said  Lunn  the  plaintiff,  b^igained 
and  sold  '<  ail  the  said  twenty  acres  of 
wheat,  with  the  right  of  ingress,  egress 
and  regress  into,  upon  and  from  the 
said  lot  No.  14,  to  protect,  harvest  and 
remove  the  said  twenty  acres  of  wheat 
at  the  option  and  discretion  of  him  the 
said  Turner,  his  executore  Sec.,  unto 
him  the  said  Turner,  his  executors  ibc.^ 
against  all  and  every  other  person  or 
persons,  shall  and  will  warrant,  and 
forever  defend."  Then  followed  a 
proviso  that  if  Lunn  should  pay  to 
Turner  28/.  with  interest,  on  a  day 
named,  (20th  Xune  1846),  then  the 
deed  should  be  void.  Lunn  on  his 
part  covenanted  to  pay  the  money,  find 
it  was  stipulated,  until  default  made, 
Lunn  might  enjoy  and  retain  in  his 
possession  and  use  the  goods  and  pre- 
mises above  bargained  and  mortgaged 
as  aforesaid,  unless  he  should  at  any 
time  before  the  day  of  payment  be 
sued  or  prosecuted  by  any  other  perMin 
whatever,  in  which  case  Turner  was 
to  be  allowed  to  take  and  enjoy  the 
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said  goods  and  chattels  as  of  his  own 
property.  Held,  that  the  defendants 
roust  fail  under  their  general  plea  of 
leave  and  license,  the  deed  giving  no 
right  of  entry  on  lot  15,  a  trespass  that 
had  not  been  denied,  no  general  issue 
being  pleaded.  Semble,  that  if  they 
could  have  derived  from  their  license 
to  enter  on  lot  14  a  right  to  enter  on 
lot  15  as  being  necessary,  in  order  to 
enable  them  to  enjoy  the  privilege 
granted  with  respect  to  lot  14,  they 
should  have  in  a  special  plea  set  forth 
the  necessity.  Held  also,  that  the  de- 
fendants must  fail  upon  their  plea  of 
license,  as  the  license  conveyed  by  the 
deed  was  not  to  enter  and  take  away 
the  plaintiff  ^s  wheat,  but  to  enter  for 
the  purpose  of  taking  the  defendant^ 
i^o^,  which  the  plaintiff  had  assigned 
to  them,  and  which  was  growing  on  the 
plaintiff's  land.  Semble  also,  plea  bad, 
as  the  license  proved  was  conditional 
and  not  absolute.  There  should  have 
been  a  special  plea  shewing  default  in 
payment  of  the  money  by  plaintiff  on 
the  day  named.  Semble,  that  the 
only  right  the  deed  gave  the  defendants, 
was  to  cut  and  carry  away  the  wheat 
of  the  plaintiff;  the  defendants  had  no 
right  to  enter  on  the  plaintiff's  land 
and  take  the  wheat  away  by  force  after 
it  had  been  cut  and  stacked  by  plain- 
tiff.    Lunn  V.  Turner  et  al,y  iv.  U. 

TVespass  q.  c.  /. — Plea,  dose  not 
plaintiff  ^s — Evidence.'] — ^29.  To  sup- 
port an  action  of  trespass  upon  the 
plea  of  the  close  not  being  the  close  of 
the  plaintiff,  the  plaintiff  must  prove 
an  actual  and  immediate  occupation 
of  the  locus  in  quo.  McJ^eilv,  Train, 
v.  U.  C.  R.  91. 

Possession,  a  question  for  the  jury. ^ 
— ^30.  Under  the  plea  of  thfc  close  not 
being  the  close  of  the  plaintiff,  the 
question  of  possession  is  a  fact  for  the 
jury.     lb. 

Occupation  of  land  toithout  title 
strictly  confined  to  suck  occupation.^ 
— 31*  Where  there  is  no  actual  title 


or  claim  of  title,  the  occupant  is  not 
deemed  by  construction  of  law  to  be 
in  possession  of  more  land  than  his 
occupation  covers,  and  to  this  occupa- 
tion when  suing  in  trespass  he  will  be 
strictly  limited.  Lake  v.  BriUy,v. 
U.  C.  R.  136. 

Admissibility  of  an  award  under 
the  pleas  given.] — 32.  To  an  action 
of  trespass  the  defendant  pleaded,  Ist, 
not  guilty;  2nd,  close  not  plaintiff's; 
3rd,  plaintiff  not  possessed :  Held, 
that  an  award  coidd  not  be  given  in 
evidence  by  the  defendant  under  any 
of  these  pleaa.    Jb* 


TRIAL  AT  BAR. 

The  Court  will  not  grant  a  trial  at 
bar  merely  because  the  party  aPplyiog 
for  it  is  a  barrister.  Doe  dan.  Palmer 
v.  Dickson,  Trin.  Term,  11  Geo.  IV. 


TRIAL  AT  NISI  PRIUS. 
See  cases  referred  to  under  Nisi  Prius 

(PR0CEEDI5G8  AT). 


TRIAL  (WRIT  OF). 
See  Writs  of  Trial  stc. 


TROVER. 

I.  When  and  B7  whom  maintain- 
able. 

n.  Pleading,  Evidencb,  and  Dam- 

AGES. 


I.  When  and  bt  whom  maintain- 
able. 

See  Demukrage,  2. — ^Fixtures,  3. 
Magistrates,  10. — ^New  Trul, 
X.  10. — ^Partners  etc,  8. — Ri- 
DEAU  Canal,  3.  —  Tenancy  in 

COMMON,  1. 

Bond.] — 1.  Trover  may  be  main- 
tained against  the  obligor  of  a  bond 
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who  has  wrongfully  torn  off  his  seal. 
Bank  of  Upper  Canada  v.  Widmer^ 
ii.  O.  S.  222. 

Deed  in  feeJ] — 2.  Trover  may  be 
brought  for  a  deed  passing  a  fee  sim- 
ple. Burr  V.  Munroy  Mich.  Term, 3 
Vic. 

Title  deeds.'] — 3.  Trover  as  well 
as  detinue  may  be  maintained  for 
leases  or  other  title  deeds.  Anderson 
V.  Bamiban,  iv.  U.  C.  R.  372. 

Notice  by  owner  at  sale  dispenses 
tffith  demand,'] — 4.  It  seems  that 
where  a  party  purcha^s  the  goods  of 
another  at  public  sale,  a  notice  given 
by  the  owner  at  such  sale  dispenses 
with  the  necessity  of  a  demand  and 
refusal  to  maintain  trover.  Haren  v. 
Lymy  Tay.  U.  C  R.  510. 

Against  an  agent  selling  horses  at 
less  than  fired  price.'] — 5.  Where  the 
defendant  received  two  horses  from 
the  plaintiff  to  sell  at  a  certain  price, 
and  without  his  assent  or  authority 
iwld  them  at  a  less  price :  Held,  that 
he  was  liable  in  trover  for  the  differ- 
ence. Priestman  v.  Kendrick  et  al.y 
m.  0.  S.  66. 

Trover  by  a  person  uhose  goods  have 
been  tcrongfuUy  seized  and  sold.] — 6. 
A  joint  action  of  trover  may  be  main- 
tained against  the  purchaser  of  goods 
at  sheriff's  sal^  and  the  attorney  for 
the  plaintiff,  by  a  person  whose  goods 
have  been  illegally  taken  and  sold  as 
the  property  of  the  execution  debtor. 
Kerby  v.  Cahdll  et  cU.f  Easter  Term, 
7  Vic. 

Trover  by  tenant  against  mortga^ 
gee  for  shelves  Jj^.] — ^7.  The  tenant 
of  a  mortgagor  holaing  under  a  lease 
for  years,  during  the  continuance  of 
hit  term  atiomed  to  the  mortgagees, 
and  aAer  the  term  had  expired  con- 
tinued to  hold  the  premises  from  the 
martgageea  as  a  yearly  tenant,  and 
when  histenancy  ceased  claimed  from 
them  certain  shelves  and  boxes  with 
which  he  had  fitted  up  a  shop  on  the 
fireinises  during  the  continuance  of  his 
Jease.  fit>m  the  mortgagor,  an4  which 


were  not  fixtures,  and  for  which,  upon 
the  mortgagees  refusal  to  part  with 
their  possession,  he  brought  trover  : 
Heldy  that  the  action  was  maintainable. 
DenJwlm  v.  The  Commercial  Ba?ik, 
M.  D.y  i.  U.  C.  R.  369. 

[See  case  13,  infra.] 

Donatio  mortis  causa — Delivery — 
Trover  for  goods  so  given.] — 8.  A. 
makes  an  agreement  with  B.  to  work 
a  mill  on  shares — ^A.  who  owned  the 
mill,  to  have  two-thirds,  and  6.  who 
worked  it,  one-third  of  the  toll.    After 
some  years  B.  is  taken  dangerously  ill 
and  about  an  hour  before  his  death 
sends  for  A.  and  tells  him  (having 
first  requested  those  about  him  to  leave 
the  room)  that  there  are  about  300 
bushels  of  toll  wheat  in  the  mill  undi- 
vided, 100  of  which  under  the  agree- 
ment would  be  his,  (B.'s) :  that  as  be 
(B.),  owed  him  (A.),  for  money  lent, 
he  begged  he  would  accept  the  other 
100  bushels,  and  also  a  promissory 
note  which  he  sent  for  and  handed 
him.     Witnesses  who  overheard  part 
of  the  conversation  swore  to  the  100 
bushels  and  the  note  being  given  by 
B.,  not  as  a  gift,  but  as  they  heard  B. 
say,  in  payment  of  a  debt.    Heldy  in 
an  action  of  trover  brought  by  B.'s 
administratrix  to  recover  from  A.  the 
wheat  and  note,  that  upon  these  facts 
the  question  of  delivery  as  upon  a 
donatio  mortis  causa  did  not  arise, 
the  transaction  being  nothing   more 
than  an  ordinary  sale  for  a  valuable 
consideration  ;  that  if  it  had,  the  wheat 
being  already  in  A.'s  own  mill,  no 
further    delivery  could  be  required. 
HeldalsOy  that  the  agreement  being 
personal  between  A.  and  B.,  the  in- 
testate having  no  term  in  the  mill,  his 
administratrix  had  no  right  of  posses- 
sion and  could  not  support  the  action. 
Eaiph  V.  Linky  v.  U.  C.  R.  14.5. 

Conversion — Sufficiency  of  demand 
and  refusal,] — 9.  Where  a  demand 
in  trover  is  necessary  to  prove  a  con- 
version, if  it  be  verbal,  the  answer 
must  be  positive ;  and  where  a  verbal 
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demand  was  made  on  the  defendant 
while  driving  at  a  distance  from  his 
house  where  the  property  demanded 
was,  and  no  answer  was  returned : 
Htld,  no  evidence  of  a  conversion. 
McLellan  v.  Graham,  Easter  Term, 
2  Vic. 

10.  Where  A.  lent  a  horse  to  B.,in 
whose  possession  he  was  injured  and 
notice  immediately  given  to  A.,  who 
refused  to  receive  him  from  an  inn 
where  he  had  been  left  by  B.,  and  af- 
terwards made  a  formal  demand  of 
him  froni  B.  Held,  that  the  non-de- 
livery in  compliance  with  that  demand, 
the  horse  not  having  been  at  the  time 
in  B.'s  possession,  was  no  evidence  of 
conversion.  Wells  v.  Crew,  Trin. 
Term,  6  &  7  Wm.  IV. 

Evidence  of  tartums  possession  and 
contfersion,'] — 11.  Quare:  Is  the  evi- 
dence of  the  secretary  of  the  province 
that  it  appears,  by  an  entry  in  his  own 
hand- writing  in  a  book  kept  for  such 
entries,  that  a  crown  grant  was  given 
to  A.,  and  that  he  therefore  was  con- 
vinced that  it  had  been  delivered  to  A., 
sufficient  to  charge  A.  in  trover  with 
the  possession  of  such  crown  grant, 
mnd  tf  A.  obtained  such  crown  grant 
without  any  direction  or  authority  from 
the  grantee,  but  from  the  direction  of 
eome  public  officer  to  the  secretary  to 
deliver  to  A.  such  grants  as  he  should 
require,  was  possession  obtained  under 
such  order  tortious,  and  did  it  affi>rd 
evidence  of  a  conversion  at  that  time? 
Hampstm  ▼.  Boulton,  Hil.  Term,  6 
Wm.  IV. 

Conversion — Stifficiency  of  demand 
^md  refusal.'] — 12.  Where  the  solici- 
tor of  the  plaintiff  went  to  the  Bank  of 
Upper  Canada  and  demanded  from 
the  president  of  the  bank  certain  boats, 
and  the  pvefiodent  told  him  he  had  no 
answer  to  giire,  and  referred  him  to  the 
•dieitor  of  the  bank,  to  whom  he  went, 
and  was  told  by  him  that  he  was  not 
authorised  to  give  any  answer :  HM, 
that  upon  these  facts  oifficient  evidence 
was  given  of  a  demaad  and  refusal  to 


support  an  action  of  trover.  Metkmdl 
et  al.  V.  The  Bank  of  Upper  Canads, 
vii.  U.  C.  R.  2.52. 

When  madntatnableforjixtures.}-^ 
13.  Trover  cannot  be  maintained  for 
a  fixture  so  long  as  it  remains  annexed 
to  the  freehold.  Oates  v.  Cameron, 
vii.  U.  C.  R.  228. 


II.  Pleadings,  EvmsivcSy  xvb 
Damages. 

See  De  Injuria,  7,  8. — New  Trul, 
II.,  7, 17.— Pleadwg,  VIII.  5, 

Flea,  not  po8$ess«d-^Avarmeni  </ 
time  necessary,] — 1.  To  an  actioa  k 
trover  the  defendant  pleads  that  the 
plaintifTs  <<  were  not  liiwfnlly  posseseed 
of  the  goods  and  chattels  &c.  as  of  their 
own  property,  as  in  the  second  count 
alleged.'^  Demurrer  to  plea.  Held, 
plea  bad,  in  not  ^  hewing  at  whtA  time 
the  defendant  means  to  allege  the  pkin- 
tiflb  were  not  possessed;  the  words 
'<  at  the  said  time  when  &c."  should 
have  been  added.  CuvUlisr  et  a/.  ▼• 
Brown,  iii.  U.  C.  R.  353. 

Defence  of  property  being  purchased 
by  defendant  should  be  speaaUy  plead- 
ed,]— 2,  Where  in  trover  the  defenee 
is  that  tibe  property  alleged  to  have 
been  converted  was  purchased  frooi 
the  plaintiff  by  the  defeadant^  it  ahodd 
be  specially  pleaded.  Crunn  v.  Gilr 
lespie,  ii.  U.  C.  R.  124. 

Pleadings — Admissibility  of  evi- 
dence.] — 3.  In  an  action  of  trover  by 
the  assignee  of  a  bankrupt  against  the 
defendant)  the  declaration  laid  the 
trover  and  oonversion  before  the  bank- 
ruptcy.  The  defbndanC,  ailer  pleading 
the  general  issoe^  juetified  und^  a 
judgment  and  exec^on  against  the 
bankrupt.  The  plaintiff  replied  that 
the  judgment  and  execution  were  void 
under  the  bankrupt  laws.  The  defea* 
dant  demurred,  and  the  court  decided 
the  replication  to  be  weR  pleaded.  It 
was  therefore  held)  that  as  the  genoal 
issue  was  the  only  ttsue  on  ibe  lecoid 
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at  tlM  trial)  and  as  that  iBsue  merely 
went  to  the  fact  of  conversion,  the 
defendant  could  not,  in  the  absence  of 
a  special  plea,  be  let  into  a  justification 
under  his  execution.  BretU  ▼.  Perry, 
vii.  U.  C.  R.  24.. 

Trover  for  an  atoay-going  crop^ 
Evidenced — 4f.  In  trover  for  wheat 
reaped  and  claimed  by  the  defendants 
as  of  right  belonging  to  them,  as  an 
away-going  crop  afler  the  expiration  of 
a  lease  for  seven  years,  the  plaintiff's 
witnesses  proved  a  new  lease  in  writing 
of  the  same  premises  to  a  third  paity, 
from  the  expiration  of  the  defendants' 
lease,  but  the  new  tenant  sv^'ore  that 
he  had  no  right  to  the  crop :  Htldy 
that  it  was  not  necessary  for  the  plain- 
tiff to  produce  the  new  lease.  BuT' 
roum  \..CaimB  et  al.  ii.  U.  C.  R.  288. 

GeneralrtUe  in  estimadngdamages,'] 
—5.  In  trover  the  principle  of  law 
fihoiigh  not  ah  inflexible  one)  is,  that 
tbe  jury  can  pve  no  more  in  damages 
than  the  value  of  the  goods  at  the  time 
of  the  conversion.  Where  therefore 
logs  had  been  taken  to  the  defendant's 
mill  and  sawed  there,  and  the  plaintifis, 
acting  under  a  supposed  claim  of  right, 
refused  to  deliver  them  to  the  defen- 
dant :  Heldy  that  the  plaintiffs  were  not 
entitled  to  the  value  of  the  logs  in  the 
state  of  sawed  lumber,  or  to  expense 
incurred  in  sending  a  steamer  and 
barges  for  the  lumber.  Morton  et  a/. 
▼.  McDowell,  vii.  U.  G.  R.  338. 

Jhwer  against  obKgor  who  has  torn 
aj^hU  se<d — Damages.} — 6.  In  trover 
against  an  obligor  who  nas  wrongfully 
torn  off  his  seal,  damages  may  be  re- 
covered to  the  amount  of  the  nenalty. 
Sank  of  Vpper  Canada  v:  WtdmeTy 
Ii.  O.  S.  222. 

Trover  for  a  deed  in  fee — Damages.'] 
—-7.  In  trover  for  a  deed  passing  a  fee 
fliiDple,the  jury  may  give  the  full  value 
of  the  land  as  the  amount  of  damages. 
Starr  v.  Munro,  Mich.  Term,  3  Vic. 

Agreement  to  bmld  a  kouse,  bricks 
m  it  HMKfe  on  defendant's  Umi—De^ 
fendant  $eism  the  hhckS'^Tfovmr 


therefor — Damages.'] — 8.  Where  the 
plaintiff  agreed  to  build  a  house  for  the 
defendant,  who  paid  a  certain  sum  in 
advance,  and  gave  the  plaintiff  per- 
mission to  make  the  bricks  of  which 
the  house  was  to  be  built  on  his  land 
and  to  sell  any  surplus,  and,  the  plain- 
tiff not  proceeding  with  the  building^ 
the  defendant  seized  some  bricks  which 
the  plaintiff  had  made  and  a  number 
of  articles  belonging  to  the  plaintiff: 
Skid,  on  trover  brought  by  the  plain* 
tiff  for  the  value  of  the  bricks  and  the 
other  articles,  that  no  damages  could 
be  recovered  for  the  seizure  of  the 
bricks,  as,  under  the  agreement,  they 
were  the  property  of  the  defendant ; 
and,  the  jury  having  estimated  their 
value  in  the  damages,  a  rule  was  made 
absolute  to  reduce  the  verdict.  Wilr 
cox  V.  Bttmside,  iv.  0.  S.  288. 


TRUST  AND  TRUSTEE. 

See  Alien,  1; — Bills  of  Exchange, 
iSTC,  IV.  Ij  7. — Estate,  11. — 
Execution,  17,  21. — Joint  Te- 
nancy, 1.  —  Midland  District 
Turnpike  Trust — ^Religious  So- 

*    CIETIES. 


Disclaimer  hy  executor — Its  effect 
upon  trusteeship.] — 1.  A  disclaimer 
by  an  executor  who  is  also  a  trustee 
under  the  will,  does  not  divest  him  of 
his  estate  as  trustee.  Doe  dem,  Boyer 
V.  Clous,  iii.  0.  S.  146. 

2.  A  release  by  an  executor  who  is 
also  a  trustee  does  not  release  trustee. 
Doe  dem.  Berringer  v.  Hiscott,  Mich. 
Term,  3  Vic. 

Several  trustees — Incapacity  of  one 
— Vesting  of  estate.]  —  3.  Where 
lands  are  devised  to  A.,  B.  and  G.  as 
trustees,  and  C.  is  incapable  of  takmg 
the  estate,  may  neverthdess  vest  in  A. 
and  B.  I)oe  dem.  Vanoott  v.  Read, 
iii.  U.  C.  R.  244. 


TUITION. 
See  Knro*B  Oollsoc. 


4S8      USE  AND  OCCUPATION. 


USES  AND  TRUSTS. 


TURNPIKE  TRUST. 

See  Highway — Midland  District 
Turnpike  Trust.-Principal  and 
Agent,  1. — Tolls. — Witness,  20 


Proceedings  teill  not  be  quashed 
merely  on  Uie  ground  of  informality  ] 
— Where  proceedings  have  been  taken 
and  damages  awarded  under  the  pro- 
vincial act  4  &  5  Vic.  ch.  63,  and  a 
mandamus  issued  enjoining  payment 
of  the  damages  awarded,  the  Coiirt 
will  not  order  the  proceedings  shewn 
on  the  return  to  a  writ  of  certiorari  to 
be  quashed  on  the  ground  of  mere  in- 
formality. To  set  them  aside,  the 
Court  must  see  that  substantial  justice 
between  the  parties  has  not  been  done. 
Regina  ex  rel,  Denison  v.  The  Home 
D^trict  Turnpike  Trusty  In  r«,  i.  U. 


UMPIRE. 

See  Arbitration  and  Award, 
VIII.  8. 


UNITED  STATES. 

See  Absconding  Debtor,  8. — Ar- 
rest, I.  19.— Costs,  1(2),  6. 


UPPER  CANADA  COLLEGE. 

See  King's  College. 


USE  AND  OCCUPATION. 

See  Arrest,  1. 2.- Arrest  of  Judg- 
ment, 1. — ^Pleading,  II.  2. 

Action — Defence  of  forfeiture  of 
plaintiff^ s  estate."] — 1.  It  is  no  de- 
fence to  an  action  for  use  and  occupa- 
tion, i^sX  the  plaintiff  is  himself  the 
lessee  of  the  premises .  under  a  lease 
in  which  there  is  a  covenant  that  the 
lessor  shall' be  allowed  to  re-enter  if 
the  lease  be  assigned,  or  the  premises 
sublet  without  the  lessor's  license^  and 


that  the  plaintiff  demised  the  premises 
to  the  defendant  without  the  license  of 
the  lessor,  there  being  no  averment 
that  the  plaintiff's  lessor  bad  taken  any 
advantage  of  the  forfeiture.  Hender^ 
son  V.  Torrance,  ii.  U.  C.  R.  402. 

Lease  produced — Evidence  of  iden- 
tity of  premises,^ — 2.  Where  in  an 
action  for  use  and  occupation,  the 
plaintiff  proved  his  case  by  evidence 
of  admissions  of  the  defendant,  who 
on  his  defence  put  in  a  lease  under 
seal  from  the  plaintiff,  which  he  con- 
tended was  for  the  same  premises,  but 
there  was  no  distinct  evidence  of  iden- 
tity,  and  the  jury  found  for  the  plaintiff, 
the  Court  aflerwards,  on  affidavits 
shewing  that  these  were  the  only  pre- 
mises demised  by  the  plaintiff  to  the 
defendant,  made  a  rule  absolute  for  a 
new  trial  without  costs,  unless  the 
plaintiff  would  elect  to  enter  his  judg- 
ment for  the  amount  of  bis  verdict 
only.  Boulton  v.  Defnes,  ii.  U.  C. 
R.  432. 

Proof  of  legal  title  in  plaintiff 
and  mere  possession  by  defendant  I\— 
3.  In  an  action  for  use  and  occupation, 
the  plaintiff  proving  a  legal  title  to  the 
premises,  and  a  mere  naked  possesaon 
by  the  defendant,  is  entitled  to  a  ver- 
dict. He  need  not  go  further  and 
prove  an  attornment  or  contract  be- 
tween himself  and  the  defendant 
Price  v.  Uayd,  iii:  U.  C.  R.  120. 

Nonsuit  J  when  occupation  is  under  a 
third  party.] — 4.  In  an  action  for  use 
and  occupation  where  it  is  quite  evi- 
dent that  the  defendant  did  not  occupy 
under  the  plaintiff,  or  with  his  penDi»- 
sion,  either  express  or  implied,  bat 
under  a  third  party,  the  plaintiff  wiH 
be  nonsuited.  McDonald  v.  Bten- 
nan,  v.  U.  C.  R.  599. 


USES  AND  TRUSTS. 

As  to  the  distinction  between  a 
<<  trust"  and  a  «<  use"— See  GmMi  ^ 
al.  V.  Ree$,  vi.  U.  C.  R,  397. 


USURT. 


USURY. 
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USURY. 

See  Amendment,  II.  23. — Bills  of 
Exchange  etc.,  VI.  5 ;  VIII.  1. — 
Money  had  and  received,  5. — 
Mortgage,  10. — New  Trial,  X. 
15. — ^Witness,  8,  9. 


Promissory  notes  hearing  interest 
before  their  date  J] — 1.  Notes  given 
bearing  interest  from  a  period  antece- 
dent to  their  date,  are  not  usurious  on 
that  account,  where  it  appears  that  the 
debt  for  which  such  notes  were  given 
was  due  at  the  time  from  which  inter- 
est is  computed.  Chtes  et  al,  v. 
Crooks,  Dra.  Rep.  459. 

Mortgage  securing  an  usurious 
{lebt,"} — 2.  Where  A.  having  pur- 
chased land  at  sheriff's  sale  for  §21,, 
and  not  being  able  at  the  time  to  pay 
ibr  it,  applied  for  a  loan  of  the  money 
to  B.,  who  was  an  attorney  and  had 
claims  in  his  hands  against  the  person 
for  whose  debts  the  land  was  sold,  and 
B.  agreed  to  advance  it  on  A.'s  re- 
paying 13/.  2s.  in  three  days ;  and  A. 
having  received  a  deed  of  the  land 
from  the  sheriff,  conveyed  it  to  B.,  sub- 
ject to  redemption  on  payment  of  13/. 
2s.,  and  B.  transmitted  the  bonus  on 
the  loan,  50/.  to  his  client,  as  so  much 
received  on  his  claims:  Held,  to  be 
usury  in  B.  McDonnell  qui  tarn.  v. 
Kirkpatrick,  iii.  0.  S.  324. 

Profoissory  note  arising  oiU  of  usu- 
ry.'] — 3.  Where  in  an  action  against 
the  makers  of  a  promissory  note  for 
61/.  5s.  (k/.  it  was  proved  that  A.  had 
an  execution  against  the  property  of 
the  defendants,  and  that  the  plaintiff 
had  a  note  made  by  A.  for  the  same 
amount  as  the  execution,  viz.,  about 
51/.,  and  the  defendants  obtained  the 


note  from  the  plaintiff,  hoping  by  that 
means  to  stop  A.'s  execution,  and  gave 
the  plaintiff  their  note,  the  subject  of}  aside  the  nonsuit  upon  affidavit  that 


this  action,  for  61/.  5s.,  payable  one 
year  afler  date  with  interest :  Held,  in 
the  absence  of  any  further  proof,  that 
the  note  was  void  for  usury.  Doran 
▼•  Bush  et  al.f  Mich.  Term,  6  Vic 


Usurious  cognovit — Judgment  aS" 
signed  unth  notice — Stay  of  proceed- 
ings.Ji — 4.  Where  a  plaintiff  had  been 
guilty  of  gross  usury  in  taking  a  con- 
fession of  judgment  from  the  defen- 
dant, the  Court  stayed  proceedings  on 
an  execution  issued  on  the  judgment 
on  payment  of  the  true  debt  and  inter- 
est, although  the  judgment  had  been 
assigned,  the  assignee  having  hacl  no- 
tice  of  the  usury  complained  of  before 
he  took  the  assignment.  Knapp  v. 
Forrest,  Mich.  Term,  7  Vic. 

Promissory  note — P lea  of  usurious 
forbearance  —  D<m/s  of  grace,"}  —  5. 
Where  in  a  plea  of  usury  to  an  action 
on  a  promissory  note,  the  defendant 
stated  the  usurious  lending  and  averred 
that  it  was  on  a  promise  to  forbear  for 
twelve  months  from  28th  October  1842, 
until  28th  October  1843,  and  that  the 
note  was  given  payable  in  twelve 
months  to  secure  the  payment,  and  the 
plaintiff  demurred,  because  the  note 
was  not  due,  including  the  three  days 
of  grace,  until  the  31st  of  October, 
and  therefore  the  contract  was  errone- 
ously stated — the  Court  held  the  plea 
sufficient,  as  the  three  days  of  grace 
were  the  act  of  the  law,  and  not  a  part 
of  the  contract  of  the  parties.  Mc- 
Crae  v.  Reynolds,  i.  U.  C.  R.^36. 

Qui  tarn  action — J^onsuit  for  nonr 
prodt£ction  of  necessary  evidence — 
Discovery  thereof  after  trial."] — 6. 
Where  in  a  qui  tam  action  for  usury^ 
the  plaintiff  was  nonsuited  for  not  pro- 
ducing certain  promissory  notes  in  the 
negotiation  of  which  the  usury  had 
taken  place,  the  only  evidence  offered 
to  account  for  their  non-production 
having  been  a  letter  that  they  were 
not  to  be  found  in  the  office  of  the 
judge's  clerk,  where  it  was  sworn  they 
had  been  filed — ^the  Court  refused  to  set 


they  had  been  found  since  the  trial. 
Root  qui  tam  v,  "Wbodtoard,  i.  U.  C, 
R.  311. 

Qui  tam  action —  Variance  between 
statements  and  proof] — 7.  In  a  qui 
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action  for  usury  any  variance  between 
the  statement  of  the  time  of  the  for- 
bearance laid  in  the  declaration  and 
the  time  proved  is  fatal.  Fruser  qui 
tam  V.  Thompson^  i.  U.  C.  R.  314. 

Construction  of  51  Oto,  III.  cfe.  9, 
sec.  6—*' or"  for  «  aw^."]— 8.  Al 
though  by  the  words  of  the  provincial 
stat\ite  51  Geo.  III.  ch.  9,  sec.  6 
against  usury  contracts,  bonds  &c^ 
are  declared  void  only  when  usurious 
interest  is  reserved  and  taken,  yet  the 
Court  will  construe  "  andP^  to  be  "or," 
particularly  as  the  statute  7  Wm.  IV. 
ch.  by  sec.  3y  declares  in  the  preamble 
**  that  by  law  all  contracts  and  assu- 
rances whatever  for  payment  of  money 
made  for  an  usurious  consideration  are 
utteriy  void ;"  and  therefore  a  plea  to  an 
action  on  a  promissory  note,  that  the 
note  was  given  to  secure  a  debt  and 
was  for  an  usurious  coasidemtion  for 
forbearance,  was  held  good,  although 
it  did  not  state  that  the  usurious  inter- 
est was  paid  or  received.  Boagy, 
Lewis  et  al.,  i.  U.  G.  R.  357. 

All  securities  in  furtherance,  void  J] 
— 9.  By  the  usury  laws,  all  securities 
which  may  have  been  given  in  furtke- 
rtmce  of  an  usurious  transaction,  with 
the  knowledge  of  the  person  who  took 
the  security,  are  void.  Armstrong  v. 
Somervilk,  ui.  U.  G.  R.  472. 

JVote,  indorsed  over  for  an  antecedent 
debt,  not  protected.] — 10.  A  bona  fide 
holder,  without  notice,  who  takes  a 
bill  of  exchange  or  note  in  payment  of 
an  emtecedcTtt  debt,  and  net  upon  a 
new  consideration  given  at  the  time  by 
discount  or  otherwise,  is  not  protected 
against  the  offence  of  usury  by  our 
provincial  act  7  Wm.  IV.  ch.  5,  sec. 
3.  '  There  is  no  distinction  in  this  re- 
spect between  the  efiect  of  our  act  and 
of  the  British  act  58  Geo.  III.  ch.  93. 
Geddes  v.  Cuher  et  td.^  iti.  U.  G.  R. 
162. 

LufifAervng  trade —  Usitriom  cdvanr 
ces.] — 11.  An  agreement  that  A.  and 
B.  should  allow  G.  and  D.  (lumberers 
upon  the  Ottawa)  in  addition  to  legal 


interest,  a  further  sum  of  four  percent, 
upon  all  moneys  advanced,  for  the  pur- 
pose of  getting  out  timber,  is  usurious 
and  void.  Bryson  et  al.  v.  Clandinanf 
vii.  U.  C.  R.  198. 

Lumber  taJcen  abtohUely^and  not 
as  security  for  such  advances. — 12.  If 
G.  and  D.,  instead  of  being  mortgagees, 
holding  theVnber  merely  aa  aecoritf 
for  moneys  advanced  under  soch  aa 
usurious  agreement,  had  taken  the 
timber  absolutely  in  payment  of  their 
account  for  advances,  tben^  although 
their  account  might  have  indudad 
usurious  interest,  Sie  propertf ,  after  it 
had  so  become  theirs,  could  not  bate 
been  divested  on  that  ground.     lb* 


VARIANGE- 
^c«  Amendment,  II.  passim.— Aiw- 

TRATIOW  AND  AWARD,  VI.  (2),  16, 

19. — Bail,  II.  4. — ^Bills  of  Ex- 
change, ETC.,  V.  5. — Escape,  3. — 

GUARANTEE,6. — LlBEL  AND  SlAIT- 

DER,  m.  (1),  1,  2, 4.— Lmrrs,  II. 
3,  8. — Malicious  PROsEcuTnit, 
2. — Misnomer. — ^Parllambnt.  6. 
Replevin,  etc.,  4 — Trespass,  IL 
4. — Usury,  7. — ^Verdict,  8,  9. 

Declaration  on  a  perml  Mi — Frth 
duction  of  a  hond^ — 1.  Where  the 
plaintiff  declared  upon  a  penal  bll,aDd 
gave  in  evidence  a  bond  willi  a  condi- 
tion, held  not  a  sufficient  Tarianee  la 
set  aside  a  verdict.  It  should,  at  least, 
have  been  taken  advantage  of  by  spe- 
cial demurrer  upon  oyer.— 2)elKfww 
et  al.  V.  Grant,  Tay.  U.  C.  R.  652. 

Between  submission  set  out  and  tkat 
recited  by  the  award.'] —2.  In  an  action 
on  an  award,  with  the  c<mimon  counts, 
the  submission  to  arbitPBrion,as  aet  out 
in  the  declaration,  mentioned  tkrei 
'defendants,  and  the  award,  in  reciting 
that  submission,  only  noticed  ttoo^  but 
referred  to  the  rule  by  which  the  sub- 
mission was  made  as  annexed  to  the 
award,  in  vrtiich  rule  the  three  dcftn- 
dants  were  named.    Hdd,  that  the 
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variance  between  the  submission  net 
out  in  the  declaration  and  that  recited 
in  the  award  was  immaterial^  as  the 
submission  itself  screed  with  the  decla- 
ration.   HaU  V.  maihiaon^  Dxa,  Bep« 

Jn  M^tattemt  of  libel.'} — 3.  Iipma- 
terial  averments  need  not  be  proved, 
and  varianees  in  the  statement  of  a 
Ubely  not  altering  the  sense  of  the  part 
truly  set  out|  are  immaterial.  HJamii- 
ton  V.  Burtcelly  ii,  0«  S.  305. 

Jaion  far  me9ne  profits — Varianee 
in  9UUement  of  the  judgr^fint.] — 4. 
In  trespass  for  mesne  profits  of  close 
o£  hwAand  and  totfe,  and  pnoof  cf 
judgment  rjso^vered  i|i  ejecting  on 
the  demise  of  the  udfe  ^lotufi,  held 
a  fiital  variance.  AAton  et  ux,  v. 
Keezar,  Mich.  Term,  7  Wm.  IV. 

TVetpoM  cbgaintt  a  baiUff'^Var 
rianee  in  statement  oftoarrant,'] — 5. 
Where  in  treapasAbr  taJking  goods  the 
defendant  pleaded  a  justification  as  a 
sheriff's  bailiff,  under  a  warrant  direeled 
io  him  to  make  of  the  defendant's 
goods  a  sum  recovered  for  coste  im  case, 
and  the  warrant  produced  was  for 
damages  and  costs  in  assumpsit: 
Held,  a  fetal  variance.  Boyle  v. 
Gturner  et  al,^  Trin.  Term,  3  &;  4  Vic. 

4cHon  against  sheriff  *s  sureties — 
Variance  in  statement  qf  lorit  ] — 6. 
Where,  in  covenant  against  a  sheriff's 
surety,  the  plaintiff,  in  assigning  a 
breach,  set  out  a  judgment  recovered 
at  die  suit  of  the  plaintiff  on  **  a  pro- 
mise and  undertaking/^  and  a  writ  of 
£eri  facias  issued  thereon,  to  which  the 
sheriff  had  made  a  false  Fetum,  and  the 
defendant  pleaded  that  no  writ  of  fieri 
fiusias  had  issued  on  the  judgment,  to 
which  the  plaintiff  replied,  setting  out 
a  fieri  fadas,  which  he  alleged  had 
issued  on  that  judgment,  but  which  re- 
cited a  recovery  on  ^*  promises  and 
undertakings^  ;in4  the  defendant  de- 
murred specially  for  the  variance: 
Held,  that  the  replication  was  sufficient 
In  this  action,  and  that  as  the  sheriff 
could  not  have  made  the  variance  % 
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defence  after  having  acted  upon  th^ 
writ,  his  surety  could  not^  Bjoy  v, 
JIdmilton,  Hil.  Term,  4  Vic. 

In  statement  of  a  judgment  re- 
ooveredJ] — 7.  The  defendant  pleaded 
a  set  off  of  a  judgment  recovered  in 
debt  on  bond  for  223/.  lbs.  3d.,  being 
2001.  debt,  Is.  damages,  and  231.  14f. 
3d.  costs.  To  this  plea  the  plaintiff 
replied  nul  tiel  record,  and  on  the  pro- 
diiction  of  the  judgment  it  appeared 
that  the  postea  was  for  the  recovery  of 
the  debt,  damages  and  costs,  and  also 
55/.  15#.  for  damages  assessed .  on 
account  of  breaches  of  the  bond :  S!eld^ 
no  variance,  and  that  the  plaintiff  was 
entitled  to  judgment.  Bouferman  v. 
Bmm,  ii.  U.  C.  £.  409. 

In  statement  of  a  deed — Hinetaken 
advantage  of.] — 8.  When  a  plaintiff, 
declaring  upon  a  deed,  sets  it  out  un- 
truly, but  in  a  particular  not  material 
to  the  action  which  has  been  brought 
upon  the  deed,  the  defendant,  wishing 
to  take  advantage  of  the  variance, 
should  plead  non  est  factum ;  he  can. 
i|ot  crave  oyer  and  demur.  Bonbon 
et  al.  V,  Weller,  iii.  U.  C.  R.  372. 

Misnomer — Hbtctobetakenadvan' 
tage  of.] — 9.  The  several  members  of 
a  firm  being  sued  as  indorsers  of  a  pro- 
missory note,  one  of  them,  by  mistake, 
was  called  Charles  Jones,  his  christian 
name  being  William;  Held,  that  the 
variance  could  occasion  no  difficulty 
on  the  trial,  the  only  question  being  as 
to  the  identity  of  the  party.  The  de- 
fendants, if  they  desired  to  take  an  ex- 
ception, should  have  moved  under  the 
statute  7  Wm.  IV.  ch.  3,  to  compel 
the  plaintiff  to  amend  his  declaration. 
Ketdium  v.  Jones  et  al.,  v.  U.  G.  R. 
460. 

In  statement  ofaca.  sa."] — 10.  An 
al.  test.  ca.  sa.  is  still  a  ca.  sa. ;  and 
therefore  when  a  defendant  justified 
under  the  alias  and  the  plaintiff  replied 
that  the  said  writ  had  been  set  aside, 
and  then  proved  a  rule  of*  court  dia- 
phaiyiiig  the  arrest  under  a  ca.  sa.: 
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TARIANCE. 


▼ENDITIONI  EXPONAS. 


Heldy    no    variance.      BxiberUon   v. 
Meyersy  vii.  U.  C.  R.  423. 

I?i  statement  of  a  recognizance  of 
bail,'] — 11.  Variance  between  a  re- 
cognizance of  bail,  entered  into  in  a 
foreign  country,  as  stated  in  the  decla- 
ration and  proved  at  the  trial.  See 
Short  V.  Kingsmill  et  al.,  vii.  U.  C. 
R.  350. 

In  statement  of  former  actionJ] — 
12.  When,  to  action  brought  by  plafe- 
tiffs  on  the  common  counts,  the  defen- 
dant pleaded  a  prior  suit  between  the 
same  parties  for  the  same  identical 
cause  of  action,  and  prayed  an  inspec- 
tion of  the  record,  and  it  appeared,  on 
inspection,  that  the  plaintiff's  name  in 
the  former  suit  was  James  W.  Why te, 
and  in  the  second  James  M.  Whyte  : 
Held,  a  fatal  variance.  Whyte  et  al. 
V.  CameroHy  vii.  U.  C.  R.  378. 

13.  Qu<Bre. — How  far  the  declara- 
tion in  the  two  suits,  varying  as  to  the 
number  and  nature  of  the  common 
counts  and  the  amount  claimed,  would 
be  considered  fatal  %    lb. 

In  statement  of  a  bond.'] — 14.  The 
plaintiffs,  by  the  name  of  the  Council 
of  the  District  of  Brock,  declared  in 
debt  on  bond :  the  declaration  stated 
that  the  defendants  acknowledged  them- 
selves to  be  held  and  firmly  bound  to 
the  said  plaintiffs;  the  bond,  when 
produced  at  the  trial,  vsras  found  to  be 
given  to  the  "  Municipal  Council  of 
the  Brock  District ;"  the  bond  was  not 
set  out  on  oyer :  Held,  that  this  variance 
was  not  fatal.  Brock  District  Council 
v.  Bowen  et  al,,  vii.  U.  C.  R.  471. 

Bond  with  condition — Declaration 
on  bond  merely,] — 15.  The  plaintiffs, 
who  had  taken  from  the  defendants  a 
bond  for  the  due  performance  of  a  col- 
lector of  rates'  duty  with  a  condition 
in  it,  prescribed  by  certain  municipal 
by-laws,  declared  upon  this  bond  as 
upon  a  common  money  bond,  without 
setting  out  the  condition;  the  defen- 
dants pleaded  non  est  factum :  Held, 
that  upon  this  plea,  the  condition  being 
only  a  defeazance  and  not  a  part  of  the 


bond,  as  set  out  without  the  conditiocr, 
was  a  valid  bond ;  that  there  was  no 
fatal  variance,  and  that  the  plaintiffii 
were  entitled  to  recover.  It  woirid  have 
been  better,  however,  for  the  plaintifis 
to  have  set  out  the  condition  in  their 
declaration,  and.  to  have  asugned 
breaches.    lb. 

In  statement  of  a  bill  of  exdumgeJJ 
— 16.  Where  a  bill  had  been  so  de- 
clared upon  as  not  to  shew  it  to  have 
been  a  foreign  bill,  and  when  produced 
at  the  trial  it  appeared  to  be  a  for^gn 
bill  drawn  in  Toronto  on  a  party  in 
New  York:  Held,  that  this  was  not  a 
variance  upon  which  a  nonsuit  coxAd 
be  granted.  Boyea  v.  Josqfhj  vii.  U. 
C.  R.  506. 


VENDITIONI  EXPONAS. 

See  Execution,  8^— Sheriff,  II.  9. 

Teste  and  return,  when  agidnst 
la7\fds>] — 1.  A  writ  of  venditioni  ex- 
ponas against  lands  and  tenements, 
having  but  a  few  days  between  the 
teste  and  return,  is  irregular,  although 
the  exigencies  required  by  the  provin- 
cial statutes  respecting  the  te8te,deliverj 
and  return  of  the  fi.  fa.  upon  which  it 
was  grounded  may  have  been  complied 
with.  Armour  et  ai,  v.  Jackson^  Tay. 
U.  C.  R.  146. 

2.  It  is  no  defect  in  a  wnt  of  vendi- 
tioni exponas  against  lands  that  it  has 
not  three  months  between  its  teste  and 
return.  Landrum  v.  McMtartin,  i. 
U.  C.  R.  394. 

[See  2  Geo.  IV.  ch.  1|  sec.  20.] 

3.  It  is  not  necessary  under  the 
statute  43  Geo.  III.  ch.  1,  that  there 
should  be  a  year  between  the  teste  and 
return  of  a  writ  of  venditioni  exponas 
against  lands.  Doe  dem.  Dissett  v. 
McLeod,  iii.  U.  C.  R.  297. 

Ven,  ex,  authorises  a  sale  though 
return-day  be  past.] — 4.  Where  a 
levy  is  made  by  the  sheriff  under  a 
writ  of  fieri  facas  and  he  returns  goods 
on  hand  for  want  of  buyers,  and  a  writ 
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of  venditioni  exponas  is  then  sent  to 
the  sheriff,  that  writ  will  always  be  an 
authority  to  the  sheriff  to  sell,  though 
the  return-day  be  p&jt  TJuBank  of 
Upper  Canada  v.  McFarlane  et  al., 

IV.  U.  C.  R.  396. 

Improper  return  t-  JRewiccfy.] — 5. 
Semble:  That  where  a  sheriff,  under 
the  above  circumstances,  returns  to  the 
writ  of  ven.  .ex.  that  "  he  is  unable  to 
sell,"  he  may  be  liable  to  an  action  for 
false  return,  but  he  cannot  be  attached. 
lb. 

Entry  ^  seizure  and  sale  under  ^  not 

jv^ifiable,^~'%.  Neither  a  sheriff  nor 

his  dfeputy  can  justify  an  entry,  seizure 

and  sale  of  a  defendant's  goods  under 

a  writ  of  venditioni  exponas.     StuU 

V.  McLeod,  Trin.  Term,  3  &  4  Vic. 


VENDOR  AND  PURCHASER. 

See  TiTLEy  and  the  references  there 
made. 


VENIRE  (AWARD  OF). 
See  Record  (Nisi  Prius),  5,  6. 


VENIRE  DE  NOVO. 

1.  When  there  is  a  special  count 
and  common  count  in  the  declaration, 
the  effect  of  the  special  count  being 
bad  when  special  damages  have  been 
assessed  is,  that  there  must  be  a 
venire  de  novo,  unless  it  can  be  said 
that  the  verdict  was  given  wholly  upon 
evidence  applicable  to  the  common 
count  alone,  and  not  to  the  special 
count.  Dodge  v.  Muir,  vii.  U.  G.  R. 
526. 

2.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  car-house,  and  for 
seizing  and  taking  rail-carsy  &c. 
Pleas — 1st.  Not  guilty ;  2ndly.  JPlain- 
tiff  not  possessed  of  car-house ;  3rdly. 
The  car-house  was  the  freehold  of  A., 
and  the  defendant,  as  his  servant,  &c. 
broke  and  entered  the  car-house,  and 


committed  the  said  supposed  trespasses 
in  the  declaration  mentioned;  4thly. 
As  to  seizing  dsc.  the  cars  and  con- 
verting them,  &c.,  that  they  were  not 
the  plaintiff's.  The  jury  gave  a  verdict 
for  the  plaintiff  on  all  the  pleas  but  the 
third,  and  that  they  found  for  the  de- 
fendant. No  damages  were  given  to 
the  plaintiff,  the  third  plea  being  taken 
to  bar  the  action :  Heldy  on  motion  for 
a  new  trial,  that  as  the  third  plea  left 
unanswered  the  taking  of  the  rail-cars, 
the  plaintiff  should  have  a  verdict  for 
nominal  damages,  and  that  a  venire  de 
novo  must  be  ordered,  unless  the  de- 
fendant would  consent  to  such  a  ver- 
dict being  entered.  Maclem  et  al  v. 
McMichingy  iv.  U.  C.  R.  264. 


VENIRE  FACIAS. 

See  Jury,  3,  10. — ^Jury  Process — 
Record  (Nisi  Prius),  9. 


VENUE. 

iSee  Constable,  1,  3. — Informa- 
tion, 5.   . 

Action  on  hond^Changing  venue,'] 
— 1.  The  Court  veill  not  change  the 
venue  in  an  action  upon  a  bond  con- 
ditioned for  the  peribrmance  of  an 
award  without  special  grounds.  JLos- 
sing  V.  Homed,  Tay.  U.  C.  R.  103. 

[So  Martin  v.  DaviSf  xi.  M.  &  W.  734.] 

I88U£  of  tvrit  in  one  district,  venue 
in  anoOierJ\ — 2,  The  venue  cannot 
be  laid  in  tlie  district  of  A.  an  outer 
district,  or  in  the  Home  district,  when 
the  writ  has  been  issued  in  the  district 
of  B.,  also  an  outer  district.  Craw- 
ford V.  Ritchie,  Tay.  U.  C.  R.  104. 

Amendment.'] — 3.  The  venue  being 
laid  as  in  the  last  case,  the  plaintiff 
was  allowed  to  amend.    lb. 

Action  against  sheriff — Sheriff  un~ 
able  to  attend,] — 4.  The  Court  will 
not  change  the  venue  where  a  sheriff 
is  defendant,  on  the  ground  that  he 
cannot  attend  at  the  trial.  Brock  v. 
McLean,  Tay.  U.  C.  R.  312. 
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Mere  service  ojf  order  for  {hanging  y 
insufficient.'] — o.  A  venue  is  not 
changed  by  a  judge's  order  and  service 
alone.    WNcdr  v.  Sheldon,  Tay.  U. 

\jm  R»  Duo* 
[Also  aee  caae  10.  infra.] 
Change,  at  the  instance  of  plain- 
tiff after  issue  joined.']  —  6.  The 
Court  win  not  change  the  venue  on 
the  application  of  the  plaintiff  after 
issue  joined,  unless  a  very  special 
ground  be  laid  for  it.  Crooks  v.  House, 
iii.  0.  S.  308. 

[See  a  history  of  the  practice  as  to  change 
of  venue  fully  entered  into  arid  explained  in 
Momey  €feneral  v.  ChmMl,  viii.  M.  &  W. 
171. J 

Action  on  hail  bond  by  €isstgnee  of 
Aeriff— Venue.] — 7.  Declaration  by 
assignee  of  sheriff  on  a  bail  bond. — 
Venue  in  the  margin  in  the  Home  dis- 
trict— Assignment  of  the  bond  staled 
in  the  declaration  to  be  at  S.  in  the 
Western  district,  without  laying  any 
venue  for  this  act  in  the  Home  district : 
Held  bad  on  spiecial  demurrer.  Beat 
et  al.  V.  Field  et  al\,  in.  0.  S.  236. 

Action  against  carriers — Affidavit 
for  dtange.] — 8.  In  an  action  on  the 
caae  against  cahiers  the  venue  cannot 
be  changed  on  the  eonraon  affidavit. 
Mam  V.  MoJPherson  et  al.,  Mich. 
Te^m,  5  Vic,  P.  G.  Jones,  J. 

Bringing  back,  a/t  the  instance  of 
jdaintiff.] — 9.  After  the  venue  has 
beeA  changed  at  the  instances  of  the 
defendanly  the  Court  will  not,  unless 
under  veiy  special  circumstances,  al- 
low die  plaintiff  to  amend  hie  declara- 
tion so  ais  to  bring  it  bact  to  the  dh- 
Iriet  where  it  ivas  otlgrnaRy  laid. 
Smith  V.  Votton,  i  t.  C.  ».  397. 

fPropsr  persoris  to  make  affidavit  in  this 
cue.— See  WUUtiHu  v.  Higgt,  vi.  M.  &  W. 
133.] 

^  order  granted  the  alteroHonmust 
in  foot  be  made.] — 10.  Though  an 
order  to  change  the  venue  has  been 
granted  and  served,  unless  the  v^nne 
be  in  fkct  changed  by  taking  out  tbe 
rule  and  ia^kmg  the  aheia^ioB  hi  the 


record,  the  plaintiff  is  at  liberty  to  pro* 
ceed  to  tiial  according  to  the  original 
venue.  Hornby  v.  Hornby,  iii.  U.  C. 
R.  274. 

Local  action — How  cause  maybe 
tried  in  another  district.] — 11.  In  a 
local  action  it  is  irregular  (or  the  plain- 
tiff, if  he  desire  to  try  the  cause  in 
another  district,  to  obtain  an  order  to 
chartge  the  venue.  The  application 
should  be  to  etiter  a  suggestion  on  the 
roll  to  try  the  cause  in  another  district. 
Doe  dem.  Crooks  v.  Cumming,  iii.  U. 
C.  R.  65. 


VERDICT. 

See  AcTiow,  6.— AmNnvBirr,  HI. 
passim  -iRRXGULAftrrY,  4.-^Jui>o. 
MENT,  21  et  seq. — ^New  Triai.,  X. 
13,  16,  24.— NoNsurr,  il.—No- 
TiCE  OF  Trial,  8. — RecoR])  (Nisi 
Prius),  8  et  seq.— Trespass,  II.  9. 

Fraud.]— 1.  Fraud  cannot  be  pre- 
sumed, contrary  te  n  verdict.  Haren 
V.  Lyon,  Tay.  U.  C.  R.  510. 

Several  counts — Effect  of  dbandonr- 
ment  of  all  but  dne.] — 2.  If  a  plaintiff 
at  a  trial  abandon  all  the  counts  in  his 
declaration  but  one,  on  which  he  ob- 
tains a  verdict,  the  defendant  is  not 
entitied  to  a  verdict  on  tike  other  counts. 
OaUi  V.  Crooks,  Dra.  Rep«  189. 

Entering  verdict  On  one  count, 
abandoning  the  rest.] — 3.  Where  in 
an  action  on  32  H6n.  VIII.  ch.  9,  a 
verdict  was  taken  upon  fimr  counts  ^ 
the  declaration  for  the  pkrintiff,  nnd 
the  defendant  moved  to  an^st  the 
judgment  on  the  grbuMd  that  some  of 
the  6oynts  wore  l^d,  die  Court  allow- 
ed the  plaintiff  to  enter  the  vdMiet 
upon  one  eoimt  of  tke  defikraAion, 
abaYidoning  th^  rest.  Beadey  qui  tarn 
w.  CakUl,  u.  U.  C.  H.  3flO. 

Several  issues — Failure  on  one — 
General  verdict  On  onotft^r.]— 4.  A 
defbndant  in  an  action  of  trespass  ikil- 
ing  to  pirove  the  surrsMder  of  a  teitn 
of  yttsM  fym  ibe  p}»aii6St  to  UtfMf 
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upon  iin  ial^e  aiising  out  of  ft  plea  of 
liberum  tenementum,  may  neverthe- 
less consistently  hold  a  general  verdict 
upon  another  issue  denpng  the  close 
to  be  the  close  of  the  plaintiff.  Mc" 
NeU  V.  Traifty  v.  U.  C.  R.  91. 

Several  issues — Greneral  verdict — 
Objection  that  defendant  entitled  to 
somcl — 5.  Where  there  are  several 
issues  raised,  and  the  plaintiff  has  a 
verdict  upon  the  whole  record,  it  forms 
no  good  objection  to  his  recovery  that 
some  of  the  issues  should  have  been 
found  for  the  defendant,  if  there  be 
mifficiefit  without  them  to  support  the 
Terdtct  and  they  be  material.  Roto- 
and  V.  Tyler^  iv.  O.  S.  257. 

Several  issues — Greneral  verdict  not 
d&sponngof  such  issues^] — 6.  Where 
tkere  are  several  issues  in  a  cause  and 
the  jury  find  a  general  verdict  for  the 
plaintiirs,  which  does  not  dispose  of 
the  specific  issues  raised,  the  Court 
will  grant  a  new  trial.  McMartin  v. 
Oraham  et  al.,  ii.  U.  G.  R.  365. 

Entering  verdict  on  differ erU,  count 
Jromonemoceededupon  at  the  trLal."] — 
7.  Sefnble :  That  a  party  may  apply  his 
veidict  to  a  different  count  from  that 
on  wiiich  he  eleeted  to  take  it  at  the 
trial,  where  the  evidence  given  will 
ftopport such  count.  Pontany,  Moody, 
▼ii.  U.  C.  R.  301. 

AcHdn  on  note  for  M.-^Produc- 
Hon  of  one  for  42/. —  Verdict.'] — 8. 
Where  on  an  assessment  of  damages 
Oil  a  promissory  note  stated  in  the  de- 
claration to  be  for  40/.,  a  note  for  42/. 
was  produced  in  evidence,  an  amend- 
ment of  the  record  to  correspond  with 
tiie  proof  was  refused,  but  the  Court 
allowed  k  verdict  to  be  entered  for  the 
amount  of  the  note  set  out  in  the  plead-, 
ings,  on  the  note  being  filed  as  the  note 
on  which  the  action  was  brought. 
Bank  Upper  Canada  v.  Crawford, 
Tfini  Term,  5  &  6  Wm.  IV. 

Trespass — Description  of  dose — 
Cate  di8proved--Nonsnit,}-9.  Where 
in  tiM^B  quare  clausum  fregit  it  ap- 
petiM  thait  the  only  injury  complained 


of,  and  the  only  one  in  evidence  before 
the  jury,  was  the  destruction  in  part 
of  a  mill  over  the  waters  of  a  river, 
and  not  on  the  land  included  in  the 
description  of  premises  in  the  declara- 
tion :  Held,  that  the  verdict  found  for 
the  plaintiff  was  incorrect,  and  a  non. 
suit  was  entered.  Canniffe  v«  Caf^ 
nife  et  al,,  i.  U.  G.  R.  551. 

Action  for  escape — Verdict — Judg- 
ment taithout  consideration,']  — 10. 
The  Court  refused  to  set  aside  the  ver- 
dict in  an  action  for  an  escape,  on  the 
ground  that  the  judgment  was  without 
consideration.  Fayne  v.  WLeanf 
Tay.  U.  C.  R.  441. 

Debtonbond — Breaches  not  assign^ 
ed — Verdict  for  penalty.] — 11.  In 
debt  on  bond,  to  take  a  verdict  for  the 
penalty,  where  breaches  have  not  been 
suggested  or  assigned  in  the  replication, 
and  the  bond  comes  clearly  under  the 
statute  8  &  9  Wm.  III.,  is  irregular, 
and  the  verdict  may  be  det  aside. 
Brock  District  Council  v.  Bowen  et 
al.,  vii.  U.  C.  R.  471. 

12.  Semble:  That  the  breaches 
may  be  suggested  even  after  verdict, 
and  then  the  plaintiff  may  go  down 
before  a  jury  and  assess  his  damages. 
lb. 

Verdict  for  defendant  set  €uide,  the 
plaintiff  being  entitled  at  all  events 
to  someUiing,] — 13.  Where  to  an  ac- 
ti<Mi  brought  by  the  principal  against 
the  sureties  of  a  clerk  for  embezzle- 
ment &c.,  the  sureties  pleaded  that  the 
plaitttiff  was  damnified  of  his  own 
wrong  m  aflowihg  the  dork  to  remain 
in  his  ofiice  after  he  had  become  aware 
of  the  fraud.  Held,  that  though  the 
fraud  of  the  clerk  was  known  to  the 
principal  long  before  he  dismissed  him 
from  his  employment,  still,  that  as  this 
knowledge  could  only  apply  to  that 
portion  of  the  monies  taken  by  the 
clerk  afler  the  principal  h^d  been 
aware  of  his  conduct,  the  plaintiff 
should  have  had  a  verdict  for  some- 
thing, and  that  the  verdict  for  the  de- 
femknts  (the  sureties,)  should  be  set 
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WAITEB. 


WAITKB. 


aside.    McDonald  v.  Ma^  et  al.y  v. 
U.  C.  R.  68. 

Verdict^  subject  to  an  atoard — No 
award — Verdict  set  aside J\ — H.  A 
cause  was  referred  at  Nisi  Prius  and  a 
verdict  taken  for  the  plaintiff  eubject 
to  reference ;  award  to  be  made  by  a 
certain  day,  with  power  to  the  arbi- 
trators to  enlarge  the  time ;  they  did 
enlarge  it  once,  but  no  award  was 
made,  and  afler  that  day  had  passed 
the  defendant's  attorney  was  asked  by 
the  plaintiff's  attorney  to  consent  to  a 
further  enlai^ement  and  declined ;  no 
application  had  been  made  to  the  arbi- 
trators ;  the  Court  held  they  could  do 
nothing  more  than  set  aside  the  condi- 
tional verdict.  Moulson  v.  Eyre,  v. 
U.  C.  R.  470. 

[When  judgment  allowed  on  a  conditional 
verdict  of  thn  kind — See  JitdomenTi  21  et 
•eq.] 


VOLUNTARY  DEEDS. 

See  Fraudulent  Deeds  etc.,  12, 

13, 14. 


WAGER. 
See  Gaming,  1. 


WAIVER. 

See  Appearance,  5. — Arbitration 
AND  Award,  VI.  (2),  11. — ^Ar- 
rest, I.  40. — ^Execution,  8. — 
Insolvent,  etc.,  15. — Interlo- 
XJUtory  Judgment,  11,  14. — Ir- 
'regularitv,  10.  —  Jury,  6.  — 
Practice,  I.  19  j  II.  47 ;  III.  8.— 
Set  off,  13. — Sheriff's  Sale,  3, 
4. — ^Writs  of  Tkull  etc. 


Acc^otance  of  notice  of  trial — Pre- 
vious irregularities,'} — 1.  Where  a 
defendant,  afler  plea  pleaded,  obtained 
an  order  to  stay  the  plaintiff's  proceed- 
ings until  security  was  given  by  him 
for  costs,  and  the  plaintiff  delivered 
him  a  bond  for  such  security,  and  at 


the  same  time  gave  notice  of  trial,  and 
the  defendant  signed  an  agreement  to 
admit  documents  for  the  plaintiff  at  the 
trial,  but  afterwards  returned  the  bond 
to  the  plaintiff,  and  gave  him  notice 
that  he  would  move  to  set  aside  his 
probeedings  if  he  went  to  trial,  the 
plaintiff  however  tried  his  cause,  and, 
on  the  motion  to  set  the  proceedings 
aside,  his  rule  was  discharged,  as 
he  had  waived  any  irregularity  or 
insufficiency  in  the  bond.  Doe  dem. 
Leonard  v.  Myers,  ii.  U.  C.  R.  382. 

Writ  of  trial  to  District  Court — 
AppearoTuse  (^^  defendant  there — Pre- 
vious irregularities^ — ^2.  A  defen- 
dant, having  appeared  and  esamined 
evidence  on  an  assessment  of  damages 
which  had  been  carried  down  to  a 
district  court  by  a  writ  of  trial  issued 
from  the  Queen's  Bench  under  our 
statute  8  Vic.  ch.  13,  sec.  54,  has,  by 
such  appearance,  waived  any  irregu- 
larity in  the  prior  proceedings  in  the 
Queen's  Bench,  and  cannot  therefore 
move  to  set  aside  such  proceedings 
under  sec.  55  of  that  act.  Small  v. 
Beasley,  iii.  U.  C.  R.  141. 

Asking  further  time  to  plead — iVe. 
vious  irregtUarities.'] — 3.  The  plain- 
tiff enters  common  bail  for  the  defen- 
dant, without  having  filed  an  affidavit 
of  the  service  of  process ;  declaration  is 
served  and  plea  demanded.  The  de- 
fendant moves  for  further  time  to  plead 
and  to  change  the  venue,  the  plaintif 
aflerwards  signs  interlocutory  judg- 
ment, which  the  defendant  moves  to 
set  aside  for  irregularity  in  the  entry  of 
common  bail :  Held,  that  the  entry  of 
common  bail  by  the  plaintiff,  without 
filing  the  affidavit  of  service  of  process, 
was  an  irregularity  only,  which  the 
defendant  by  his  subsequent  proceed- 
ings had  waived.  Bridges  v.  Case, 
iv.  U.  C.  R.  127. 


[See  two  CUM 
ANCE.  5— Ieubouuleitt,  10.] 

Ejectment  —  Landlard  appli 
defend — Premous  irre^ 
4.  Where  in  ejectment  the 


eat 


WARRANT. 


WARRANTT. 
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again0t  the  casual  ejector  is  irregulary 
and  the  landlord,  when  first  applying 
to  a  judge  in  chambers  to  be  admitted 
to  defend  as  landlord,  takes  no  notice 
of  the  irregularity,  the  irregularity  is 
waived.  Doe  dem^  Henderson  v.  JBoe, 
iv.  U.  C.  R.  366. 

Arbitration — Either  party  proceed- 
ing  tocdve  prevums  irregularities.'] — 
5.  Where  either  party  to  an  arbitration 
objects  to  what  he  conceives  to  be  an 
irregularity  in  the  mode  of  conducting 
the  arbitration — as,  for  instance,  against 
a  certain  person  administering  the  oath 
to  the  witnesses — and  takes  his  chance 
of  the  award,  he  cannot  afterwards  be 
permitted,  on  the  same  ground,  to 
impeach  the  award.  Sl^  v.  Mc- 
Eathron,  iii.  U.  C.  R.  66. 


WARDEN. 

See  District  Council,  16.— Man- 
damus, 2. 


WAREHOUSEMEN. 

See  Carrier,  5,  12, 16.— Delivery 
Orders. — ^Monet  Paid,  4. 


WARRANT. 

See  Arrest,  IV.  3.— De  Injurl/i,  3.— 
Distress,  I.  11.— Escape,  21.— 
False  Imprisonment,  5,  7. — 
Gaoler,  2,  3,  4. — Indorsement, 
I.  3. — ^Magistrates,  2, 3, 5, 6, 12. 

Direction  of  search  ioarra^U.'] — 1. 
Held,  that  the  direction  of  a  warrant  to 
the  constable  of  Thorold,  not  naming 
him,  to  execute  the  warrant  in  the 
township  of  Louth,  was  good.  Jones 
V.  Ross  €t  at.,  iii.  U.  C.  R.  328. 

[So  a  warrant  directed—"  To  the  messenger 
of  the  said  court,  and  to  his  assistants,  and  to 
the  eoTemor  or  keeper  of  her  Majesty's  gaol 
of  the  castle  of  York,*'  is  sufficient,  without 
jamingthe messenger.  Ex parU  Good, xvi. 
M.&W.462.] 


iJea/.]— 2.  Semble:  That  a  warrant 
having  no  seal  does  not  make  it  invalid. 
Fraser  v.  IHckson,  v.  U.  C.  R.  231. 

Ordering  detention  till  costs  paid."} 
3.  A  warrant  to  a  constable  to  com- 
mit for  eonteffipt,  containing  a  direction 
to  detain  the  party  for  the  space  of  two 
weeks  and  until  he  shall  pay  the  costs 
of  his  apprehension  and  conveyance  to 
gaol,  is  defective.  Clarke  et  al.,  In  re, 
vii.  U.  C.  R.  223. 

For  ah  indefinite  timcy  or  till  costs 
paid,  loUhout  stating  the  amount,] 
— 4f»  A  magistrate's  warrant  of  com- 
mitment for  an  inde6nite  time  is  bad. 
A  warrant  of  commitment  is  bad  which 
directs  the  prisoner  to  be  kept  in  cus- 
tody till  the  costs  are  paid,  without 
stating  what  is  the  amount  of  costs. 
Dawson  v.  jFrawr,  vii.  U.  C.  R.  391. 

5.  Quare, — In  a  case  on  arrest,  for 
want  of  finding  sureties  for  the  peace, 
is  it  necessary  to  state  on  the  face  of  it 
that  the  justice  had  information  an 
oath  v^ich  would  justify  him  in  bind- 
ing the  prisoner  to  keep  the  peace  1  lb. 

6.  Semble^^rThx^  would  not  be 
neeessary  in  respect  to  warrants  com- 
mitting prisoners  upon  chaiges  of 
offences  committed,    lb. 


WARRANT  OF  ATTORNEY. 

Actum  by  aUorney  for  his  fe 
Production  of  uxirrant.] — A  plaintiff 
and  defendant  having  settled  the  action 
between  themselves  without  paying 
the  attorney's  costs,  the  court  refused 
to  make  the  attorney  produce  his  war- 
rant in  an  action  instituted  against  the 
bail  to  recover  those  costs.  Shank- 
land  v.  Scantlebury  et  aim  Tay.  U. 
C.  R.  306. 


WARRANTY. 

Action — Plea  of  not  guilty, ] — In 
an  action  on  the  case  on  the  warranty 
of  a  horse,  under  the  plea  of  not  guilty, 
the  warranty  is  put  in  issue.  Honey- 
tvell  v.  Davis,  ii.  U.  G.  R.  63. 
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WATSB. 


WATC^. 


WASTE, 

See  Amssdmsnt,  III.  9. 

Action — Parties — What  amounts 
to  a  waste, — ^An  action  on  the  case  for 
a  waste  may  be  brought  under  6  Edw. 
I.  ch.  5y  by  him  in  remainder  or  rever- 
mon  for  life  or  years ;  and  where  land 
was  devised  for  life,  with  a  reservation 
of  the  oak  timber  thereon^  it  was  held 
that  a  power  to  dispose  of  other  de- 
scriptions of  timber  was  not  thereby 
implied,  and  that  the  tenant  for  life 
was  guilty  of  waste  in  di^>08ing  of 
such  other  timber.  Taylor  v,  Taylor , 
Eas^r  Term,  1  Wm.  IV. 


WATEB, 

See  Aebitration  ahd  Awaieu), 
IV.  (3),  1,  2.— Case  (Action  on 
jnvi),  3,9.  —  Cboww  Grant,  9. — 
Eassmknt,  3, 4,  5,  6. 

Right  to  use.-^l.  The  right  which 
an  individual  has  to  a  public  navigable 
lyater,  in  its  pure  and  natural  state,  is 
not  founded  upon  the  po8ses8ion'''of  the 
land  or  of  a  mill  or  house  adjoining  the 
water,  but  simply  upon  the  same  com- 
mon law  right  which  every  other  indi- 
vidual has  to  use  the  water  in  its  un- 
adulterated state,  whether  he  possess 
lands,  mills  or  houses  on  the  bank  or 
not.  Watson  v.  The  City  of  Toronto 
Gas  Light  and  Water  Companyf  iv. 
U.  C.  R.  168. 

2.  A  proprietor  of  land  on  a  stream 
has  a  ri^t  to  the  water  flowing  past 
him  in  its  natural  course,  undiminished 
in  quantity  and  quality;  and  nothing 
short  of  a  grant  or  twenty  years'  use 
(which  presumes  a  grant)  of  the  water, 
in  a  particular  way  and  for  a  special 
purpose,  can  entitle  some  one  proprie- 
tor on  a  stream,  in  violation  of  this  right 
of  aU,  injuriously  to  divert  or  pen  back 
the  water  from  or  upon  proprietors 
living  above  or  below  him  on  the  stream. 
McLaren  v.  Cook  et  al.^  iii.  U.  G.  R. 

299. 

[Aoc^-wd^foii  V.  BiMMbO,  ziL  M.  &  W. 
349.] 


Injury  to  a  toater  coursep  infury  to 
a  permanent  right— Netc  im/.J— -3. 
An  injury  to  a  water  course  is  consi- 
dered as  an  injury  to  a  permanent 
right,  and  in  such  a  case  the  court  will 
grant  the  plaintiff  a  new  trial,  althoqgh 
the  probable  amount  to  be  recovered 
by  a  verdict  may  not  be  lai^.  Ajjple* 
garth  V.  Rhymal,  Tay.  U.  C.  R.  590, 

PuUic  nuisance — Private  action.] 
— 4^.  A  person  throwing  matter  into 
Lake  Ontario,  or  any  other  navigable 
water,  is  liable  both  to  an  indictnaent 
for  committing  a  public  mass  nee  and 
to  a  private  action  at  the  suit  <^  any 
individual  distinctly  and  peculiariy 
injured  thereby.  Wateon  v.  The 
City  of  Toronto  Gas  Light  and 
Water  Company^  iv.  U.  G.  B.  158. 

License  f  by  a  party  having  the  rights 
to  another  to  use  it — Excess — Actmu\ 
— 5.  Where  the  plaintifls,  who  had 
built  mills  on  a  stream  by  indeotuie, 
granted  a  license  to  the  defendant  to 
make  a  raceway  over  their  lands  for  a 
mill  to  be  built  by  the  defendant  fur- 
ther down  the  stream,  provided  that 
the  water  was  not  ihrown  back  thereby 
nor  any  ipjury  or  damage  occasioned 
to  the  plamdffs'  mills,  and  after  the 
defendant's  mill  had  been  erected,  by 
an  accumulation  of  ice  on  the  by. wash, 
the  water  was  forced  back  on  the 
plaintiffs'  mills :  Hddy  that  the  plain. 
tifls  might  maintain  an  action  for  such 
injury,  and  that  case,  and  not  cove- 
nant on  the  indenture,  was  the  propa 
form  of  remedy.  Easttcood  et  al.  v. 
Hellitaell,  Hil.  Term,  5  Wm.  IV. 

When  persons  continuing  a  nm- 
sance  liable^  and  not  those  who  erected 
it.'] — 6.  When  at  the  time  of  making 
a  dam  the  plaintiff  sustains  no  injiuy, 
but  afterwards,  having  built  a  miU,  he 
suffers  real  damage,  by  the  dam  penning 
back  the  water  upon  the  mill,  he  has 
no  right  of  action  against  those  who 
built  the  dam ;  he  can  only  sue  those 
who  are  amtimdng  the  dam  at  the 
time  of  the  injury.  McLaren  v.  Cook 
et  al.,  iii.,  U.  C.  R.  299. 


WHASnifCER. 


WILL. 
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WATER'S  EDGE. 
See  Crown  Grant,  9- 


WAY. 

See  Easement,  1. — Evidence,  I.  1; 

IL    12.  —  Highway,   passtm.  — 

Trespass,  I.  11. 

Plea  of  right  of  wayJ\ — ^In  trespass 
qua  re  clausum  fregit,  a  plea  of  right  of 
way  under  a  deed  must  shew  the  par- 
ties to  the  deed.  Smith  v.  Smithy 
Trin.  Term,  3  <Se  4  Wm.  IV. 


WHARVES. 
See  Distress,  I.  10. 


WEEKLY  ALLOWANCE. 

See  Insolvent  etc.,  passim. 


WELLAND  CANAL. 
4  Geo.  IV.  ch.  ll-^Witlidrawal  of 
directors,'] — 1.  Where  in  a  clause  of 
a  prior  statute  the  two  directors  of  the 
Welland  Canal  having  the  smallest 
number  of  votes  of  the  five  chosen  in 
a  former  election  are  declared  to  be 
ineligible  at  any  subsequent  election, 
and  by  a  subsequent  statute  the  num- 
ber of  directors  was  fixed  at  seven, 
and  that  statute  named  tlie  persons  who 
were  to  constitute  the  board  until  the 
next  election  —  the  Court  held  that 
two  of  the  board  having  vacated  their 
seats  by  non-residence,  rendered  it 
unnecessary  for  two  of  the  remaining 
five  to  vacate  their  seats,  as  having  the 
smaliest  number  of  votes  at  such  sub- 
sequent election.  Rex  v.  The  Wei- 
land  Canal  Company y  Tay.  U.  C.  R. 
410. 

ToWs.]— 2.  The  Welland  Canal 
Company  are  entitled  to  tolls  for  that 
part  of  the  canal  commonly  called  the 
Chippewa  Cut.  Welland  Canal  Com^ 
pany  v.  Warren  et  al.,  Hil.  Term,  1 
Wm.  IV. 


WHARTINGER. 

See  Carrdbr,  passim. — Cobourg 
Harbor  Company. 

3  h 


WILL. 

See  Distress,  1, 12. — ^Estate.-Ev- 
iDENCE,  1.3;  II.  6 ;  VII.  5. — Ex- 
ecutor ETC.,  I.  4. — Infant,  5. — 
New  Trial,  II.  1. — Trust  etc.,  3. 

WJien  suffijdent  vnthout  registry^] 
— 1.  Semblc:  That  a  will  is  sufficient 
to  give  an  estate  although  not  register- 
ed, provided  no  previous  transfer  of  the 
property  has  been  registered.  Doedem. 
Link  V.  AiLsmany  Tay.  U.  C.  R.  300. 

Testator  dying  abroad — Time  for 
registry  of  tcilL] — 2.  By  the  opera- 
tion of  the  registry  act  35  Geo.  IIL 
ch.  5,  sec.  15,  the  devisee  claiming 
under  a  writ  made  abroad,  and  where 
there  has  been  no  "  inevitable  difficul- 
ty^' in  the  way  of  registering,  is  not 
sdlowed  a  period  of  six  months  within 
which  to  register  the  will ;  so  that  if 
the  heir  to  the  testator  convey  for 
value,  and  his  grantee  register  at  any 
time  prior  to  the  registry  of  such  a 
will,  die  title  is  lost  to  the  devisee. 
Qucarty  as  to  the  eflect  of  the  act  35 
Creo.  III.  5  in  registering  the  wills  of 
persons  dying  abroad  1  By  the  act  9 
Vic.  ch.  34,  sec.  2,  all  devisees  v/itK' 
out  exception  as  to  the  will  being  made 
abroad,  or  the  testator  dying  abroad« 
are  allowed  twelve  months  within 
which  to  register  the  will.  Doe  dem» 
Eberts  et  ux.  v.  WilsoHy  iv.  U.  C.  R. 
386. 

[See  the  necessity  for  in&nt'  devisees  to 
register  the  wills  under  which  they  claim— 
Ikfavt,  5.] 

Registration — Ambiguity.']'^*  It 
is  no  objection  to  lot  22  passing  under 
a  will  that  the  registration  of  such 
a  will  changed  in  its  most  material 
contents  can  afford  no  information  on 
the  face  of  it  as  to  what  lands  are  af- 
fected by  it.  Doe  dem.  Lofwry  v* 
Granty  vu.  U.  C.  R.  125. 

What  amounts  to  a  devite.y-^ 
The  words  in  a  will,  ^  I  have  uixmdj 
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WILL. 


WIL.L« 


given  to  my  son  John  lot  number  one," 
do  not  constitute  a  devise.  Doe  dem. 
Smith  V.  Meyers,  ii.  O.  S.  301. 

Effect  of  illegal  trustJ] — 5.  The 
devise  of  an  estate  is  not  wholly  void 
because  the  estate  has  been  charged 
to  some  extent  with  an  illegal  trust. 
Doe  dem,  Vanoott  v.  Read,  iii.  U.  C. 
R.  244. 

Devise  subfect  to  an  annuity.'] — 6. 
Where  a  testator  had  bound  himself 
by  bond  to  pay  to  his  mother  12/.  10s. 
anniially,  and  devised  part  of  his  lands 
to  his  brothers  on  condition  that  they 
should  pay  to  his  mother  12/.  10s.  per 
annum,  and  pay  all  his  just  debts,  and 
made  them  his  executors :  Held,  that 
at  law  the  legacy  could  not  be  con- 
sidered as  a  satisfaction  of  the  annuity 
on  the  bond,  and  that  the  mother  was 
entitled  to  both.  Cole  v.  Cole,  Easter 
Term,  2  Vic. 

Personalty — Life  estate."] — 7.  A 
devise  of  the  use,  possession  and  oc- 
cupation of  a  dwelling  house  and  pre- 
mises, with  land  attached,  together  with 
furniture,  plate,  linen,  china,  library 
and  other  effects  therein  at  the  time  of 
the  death  of  the  testator,  to  occupy, 
possess  and  enjoy  the  said  house,  land, 
furniture  and  premises  during  the  natu- 
ral life  of  the  devisee,  does  not  give 
such  an  interest  in  the  personal  pro- 
perty so  devised  as  to  enable  the  de- 
visee to  dispose  of  it  absolutely  by 
will ;  and  the  executor  of  the  testator 
giving  notice  to  the  executors  of  the 
devisee,  may,  at  a  sale  of  such  pro- 
perty (by  the  executors  of  the  devisee), 
purchase,  and  subsequently  on  an  acn 
tion  brought  resist  the  payment.  Dick' 
son  et  al,  v.  Street,  i.  U.  C.  R.  180. 

Fartiadar  lots,  though  improperly 
numbered,  pass  under  a  general  de- 
vise.]— 8.  Where  a  testator,  after  de- 
vising to  his  wife  for  life  all  his  real 
estate,  stated  the  lots  of  land  of  which 
it  was  composed,  and  amongst  others, 
the  front  half  of  a  lot  o^  which  only 
the  rear  half  belonged  to  him :  Held, 
that  the  wife  took  a  life  estate  io  the 


rear  half  under  the  general  terma  d[ 
the  will.  Doe  dem,.  Taylor  v.  Peter- 
son, iii.  0.  S.  497. 
[Alao  see  Evidence,  I.  3.] 
Cancellation — What  makes  sudh 
an  act  complete —  TJie  situatdon  of  an 
heir  wlien  fitiding  such  papers.] — 9. 
Where  A.  meaning  to  make  a  new 
will  and  having  the  draft  with  him  for 
that  purpose,  has  cancelled  the  first 
will,  not  by  making  obliterations  and 
alterations  in  the  body  of  it,  but  by  des- 
troying the  execution,  as  by  tearing  off 
his  name  and  seal,  and  then  dies  sud- 
denly before  he  has  executed  the  other 
will :  Held,  that  A.  under  such  cir- 
cumstances dies  intestate.  Held  alsOf 
that  the  heir  at  law  finding  such  old 
will  cancelled,  and  the  draft  with  it,  is 
not  called  upon,  in  the  absence  of  any 
imputation  of  fraud,  to  account  for  the 
cancellation  of  the  old  will.  Qiutre: 
When  the  name  and  seal  of  a  testator 
appears  to  have  been  struck  out  of  a 
will,  should  the  animus  cancellandi  be 
still  left  as  a  question  of  fact  for  the 
juryl  Doe  dem.  Croaks  v.  Cum^ 
mings,  vi.  U.  G.  R.  305. 

Charitable  uses.] — 10.  Where  trus- 
tees are  directed  by  a  will  to  dispose 
of  an  estate  "  as  the  ministers  of  a 
certain  church  may  see  fit,^  the  devise 
is  good,  not  being  necessarily  a  devise 
to  charitable  uses.  Doe  dem.  Van- 
coU  V.  Read,  iii.  U.  G.  R.  244. 

Will,  a  conveyance — Church  Tern- 
poralities  Act.] — 11.  A  will  is  in  con- 
templation of  law  a  "  conveyance." 
Under  the  terms  therefore  of  the  16th 
clause  of  the  drd  Vic.  ch.  74,  viz., 
"  by  deed  or  conveyance,"  a  person 
may  devise,  as  well  as  grant  by  deed, 
lands  to  the  church  of  England  for  the 
purposes  of  that  act.  Doetkm^JBaker 
V.  Clark,  vii.  U.  G.  R.  44. 

Codicil — Will,  when  perfect  as  a 
conveyance  —  Chunk  Temporalities 
Act.] — 12.  A.  makes  his  will  in  1843; 
in  1846  he  adds  a  codicil  to  the  will 
merely  appointing  a  new  executor  ^  of 
his  will  written  above."    Htld^  tiiat 
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the  codicil  was  a  confirmation  and  not 
a  revocation  of  the  will,  and  that  the 
will  must  be  still  considered  as  a  will 
made  and  executed  in  1843.  Held 
also,  (McLean  J.  dissentiente),  that  the 
will  as  a  conveyance  was  perfect  at  the 
time  of  its  execution,  though  its  effect 
could  not  be  felt  till  the  death  of  the 
testator,  and  that  therefore  the  condi- 
tion of  the  16th  clause  of  the  act  3 
Vic.  ch.  74«,  requiring  "  a  deed  or  con- 
veyance to  be  made  and  executed  six 
months  at  least  before  the  death  of  the 
person  conveying  the  same,"  might  be 
complied  widi  in  the  case  of  a  will. 
Jb. 

To  tohom  devise  may  be  made  utir 
der  3  Vic.  cfe.  74,  sec.  16.]— 13.  A 
devise  under  the  statute  3  Vic.  ch.  74, 
made  to  the  bishop  and  the  rector  is 
good,notwith8tanding  the  statute  speaks 
of  a  conveyance  to  the  bishop  or 
rector  &c.    lb. 


WITNESS. 

See  Arbftration  and  Award,  VIII. 
7. — Attorney,  IV.  2. — Commis- 
sion  TO    EXAMINE    WfTNESSES. — 

Counsel,  2. — Evidence,  II.  5;  V. 
2,  3,  5,  6,  7 ;  VII.  2.— Forcible 
Entry  etc.,  2. — Judgment,  2,  3. 
Judgment  as  in  case  of  Nonsuit, 
11.  6,7.— New  Trial,  III;  VIII. 
1 ;  IX.  1. — Process,  7. — Subpce- 
NA,  1,  2, 3,  5. 

*  Refusing  to  swear  to  execution  of 
eognovit — ^tackment.'] — 1.  An  at- 
tachment will  not  be  granted  against  a 
'witness  to  a  cognovit  who  refuses  to 
swear  to  its  execution  until  a  rule  has 
been  served  on  him  ordering  him  to 
do  so,  and  he  has  disobeyed  it.  Sam 
V.  Hamj  iii.  0.  S.  176. 

Returning  officer  before  House  of 
Auemkly  —  Expenses.]— -2.  Semble: 
That  a  returning  officer  whose  conduct 
has  been  impeached  is  not  entitled  to 
bis  expenses  as  a  witness  before  a 
committee  of  the  House  of  Assembly, 


although  he  was  summoned  to  attend 
by  the  speaker's  warrant  in  the  same 
manner  as  the  other  witnesses.  Black* 
lock  V.  M'Martiny  Tay.  U.  C.  R.437. 

Competency  y  co-obligors  in  a  bond."] 
— 3.  An  obligor  in  a  joint  and  several 
bond  may  be  a  witness  for  his  co-obli- 
gor. Bank  of  Upper  Canada  v.  Widr 
mer,  ii.  0.  S.  222. 

Assignment  by  a  debtor  for  Ids  ere' 
ditors  —  Bond  to  trustees — Debtor  a 
loitness.'] — 4«.  A  person  who  assigns 
his  property  to  trustees  for  the  benefit 
of  his  creditors,  is  considered  as  a  com- 
petent witness  to  a  bond  given  to  those 
trustees  by  one  of  his  creditors.  Mof- 
fatt  et  al.  v.  Loucks,  Tay.  U.  C.  B« 
416. 

Competencyy  partner.] — 5.  In  an 
action  against  a  firm  as  (he  indorsers 
of  a  bill  of  exchange,  a  partner  not 
joined  as  defendant  is  not  a  competent 
witness,  though  released,  for  his  co* 
pa^rtners  to  prove  payment.  Ferric  v. 
StarkweatheTy  Dra.  Rep.  426. 

6.  In  an  action  for  goods  sold  and 
delivered,  a  partner  of  the  plaintiff"  not 
joined  is  a  competent  witness  for  the 
defendant  to  prove  payment.  Wilson 
V.  StevefiSy  Mich.  Term,  7  Wm.  IV. 

7.  A  joint  contractor  with  the  de- 
fendant, not  joined  in  the  action,  may 
be  a  witness  for  the  plaintiff*,  and  a  re- 
lease (though  unnecessary,)  given  by 
the  plaintiff*  to  him  immediately  before 
the  trial  to  enable  him  to  give  testi- 
mony, will  not  operate  as  a  discharge 
of.  the  defendant,  unless  pleaded  puis 
darrein  continuance.  Boyce  v.  Parke 
et  al.f  Easter  Term,  7  Wm.  IV. 

Debtor y  as  a  uritness,  proving  his 
own  deed  void  for  usury.] — 8.  In  an 
ejectment  brought  by  a  sheriff^'s  vendee 
o(  lands  sold  on  an  execution,  against 
a  purchaser  from  the  debtor  before 
execution,  in  which  it  was  contended 
that  the  deed  to  the  defendant  was 
usurious :  Held^  that  the  debtor  was  a 
competent  witness  to  prove  the  usury. 
Doe  dem.  Springsted  v.  Hopkins, 
Trin.  Term,  7  Wm.  IV. 
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9.  In  ejectment  by  a  mortgagee,  his 
mortgagor  is  a  good  witness  to  prove 
the  mortgage  void  for  usury,  if  the  de- 
fendant or  tenant  do  not  hold  under 
him.  Doe  dem.  Mason  v.  Ballard 
etal.fi.V.  C.  R.2. 

Security  for  costs  given  by  tcitnessJl 
— 10.  A  witness  who  has  given  secu- 
rity for  costs  in  the  cause  may  be 
sworn  on  paying  the  amount  of  his 
security  into  Court  at  the  trial.  Buf- 
falo Bank  V.  Trusoott  et  al.,  Mich. 
Term,  2  Vic. 

How  incompetency  tcaivedJ] — 11. 
If  a  witness  be  called  for  the  plaintff 
who  is  incompetent  from  interest,  and 
he  be  afterwards  called  for  the  defen- 
dant  the  incompetency  is  cured.  Hall 
y*  Shannon^  Easter  Term,  2  Vic. 

Competency  yStockhcdder  in  a  bank,"] 
^12.  Where  a  witness,  who  was  a 
stockholder  and  also  president  of  a 
banking  institution,  stated  in  an  action 
brought  by  the  bank  that  he  had  releas- 
ed his  stock  for  a  nominal  consideration 
to  the  directors,  but  that  he  had  no  doubt 
it  would  be  restored  to  him,  the  Court 
held  that  the  transfer  was  merely  color- 
able,  and  that  his  testimony  was  inad- 
missible. Michigan  Bank  v.  Gray 
et  al.,  i.  U;  C.  R.  422. 

Action  against  maker  and  indorser 
of  a  note — Competency  of  maker, 1 — 
13.  Semble:  In  a  joint  action  against 
the  maker  and  indorser  of  a  promis- 
sory under  the  statute,  the  maker  is  a 
competent  witness  for  the  plaintiff  to 
prove  notice  to  the  indorsers.  Brad- 
bury et  al.  V.  Loneyet  a/., Mich.  Term, 
6  Vic 

14.  In  a  joint  action  against  the 
maker  and  indorsers  of  a  promissory 
note,  the  maker  is  a  good  witness 
against  the  indorsers  McLaren  v. 
Muirhead  et  al.,  iii.  U.  C.  R.  59. 

Action  against  ^herijps  swrety — 
Competency  of  deputy  sheriff,'] — 15. 
The  deputy  sheriff  is  not  a  competent 
witness  for  a  sheriff's  sureties  in  an 
action  against  them  for  his  misconduct 
in  the  execution  of  writs  of  fieri  facias 


delivered  to  him,  unless  released, 
can  his  competency  be  restored  by 
indorsing  his  name  on  the  record  under 
7  Wm.  IV.  ch.  3,  sees.  18  &  19. 
Roy  V.  Hamilton,  Hil.  Term,  5  Vic. 

Competency  y  joint  maker  of  a  nattS\ 
— 16.  In  an  action  against  one  of  two 
joint  makers  of  a  promissory  note,  the 
maker  not  joined  is  a  competent  wit- 
ness for  his  co-maker  to  prove  ille- 
gality of  consideration,on  being  released 
by  him.  Pkimery  et  al,  v.  Smiihy 
Easter  Term,  7  Vic. 

17.  One  maker  of  a  joint  pronuasorj 
note  is  not  a  competent  witness  for  the 
other  maker,  who  alone  is  sued,  with- 
out a  release,  as  he  is  not  indifferently 
liable  to  the  payee  and  his  co-maker, 
being  liable  in  action  by  the  latter  for 
contribution  to  both  damages  and  costs. 
Dudley  v.  Moore,  iii.  O.  S.  71, 

Competency,  attcmey  in  his  dient''s 
cause,]  — 18.  Where  in  an  action 
against  the  indori^ers  of  a  promissory 
note  the  defence  was  that  the  note  had 
been  stolen  from  one  of  the  indorsers 
and  had  been  delivered  to  the  plaintifis, 
knowing  it  to  have  been  stolen,  and 
that  they  did  not  take  it  in  good  faith, 
and  the  plaintiffs'  attorney,  by  wiiora 
the  note  had  been  taken  on  their  behalf, 
was  offered  as  a  witness  at  the  trial  to 
prove  the  circumstances  under  which 
it  was  taken,  but  being  objected  to  as 
responsible  over  to  the  plaintiffs  if  the 
note  had  been  taken  through  his  negli- 
gence, was  rejected,  it  was  held  that 
this  rejection  was  improper,  and  that 
he  was  a  good  witness  without  a  rdease^ 
Bank  of  British  North  America  ▼• 
Holman  et  al.,  i.  U.  C.  R.  309. 

Attorney  in  a  different  cause.] —  1 9. 
An  attorney  is  an  admissible  witness 
to  prove  by  whom  he  was  employed 
to  sue  out  a  bailable  writ.  Beamer  v« 
Darling,  iv.  U.  C.  R.  249. 

Competency,  derk  of  turnpike  eon^ 
mis^xmers^ — 20.  The  clerk  of  the 
commissioners  of  a  turnpike  trast,  who 
is  empowered  to  sue  for  tolls  under  3 
Vic.  ch.  86,18  not  a  competent 
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in  an  action  against  the  defendants  for 
the  tolls  in  which  he  is  the  nominal 
plaintiflT.  Cummings  v.  Glassup  et 
al„  i.  U.  G.  R.  364. 

TVespass  against  a  sheriff  for 
wrongful  seizure — Competency  of 
debtor. Y—^^'  In  an  action  of  trespass 
brought  against  a  sheriff  for  seizing  the 
plaintiff's  goods  under  an  execution 
against  the  goods  of  A. :  Heldy  that  A. 
(the  defendant  in  the  execution)  was 
not  a  competent  witness  for  the  sheriff 
to  prove  that  he  (A.)  and  not  the  plain- 
tiff was  the  owner  of  the  goods. 
Biotdnson  v. Rapelje,'\v, U.  C.  R.  2S9. 

Ejectment —  When  vritness  may  he 
reJKted  (U  incompetent.'] — 22.  Before 
a  witness  in  ejectment  should  be  re. 
jected  as  incompetent,  the  precise  con- 
nection of  the  witness  with  the  pre* 
mises  claimed  in  the  action  should  be 
shewn.  Doe  dem.  Vernon  v.  Wether- 
all,  ▼.  U.  G.  R.  342. 

Information  for  a  penalty  under 
Customs  Act — Uompetenq/f  surveyor 
of  customs.'] — ^23.  Under  the  imperial 
act  8  <&  9  Vic.  ch.  93,  sec.  89,  the 
surveyor  of  customs,  not  being  the 
party  either  '<  seizing  or  informing,"  is 
not  entitled  to  a  share  of  the  penalty : 
be  cannot  therefore  be  rejected  as  an 
incompetent  witness  upon  a  case  of 
information  for  a  penalty  for  harboring 
smuggled  goods.  Attorney  Creneral 
V.  Warner,  v.  U.  G.  R.  485. 

Competency  of  widow  to  prove  her 
deceased  hui)and*s  title,]  —  24.  A 
widow  woman,  notwithstanding  her 
right  to  dower,  is  a  competent  witness 
to  prove  the  pedigree  of  her  husband 
and  his  title  to  land.  JDoe  dem^  Park 
0t  aim  v«  Henderson,  vii.  U.  G.  R.  182. 

Who  may  he,  under  12  Vic.  ch. 
70.} — 25.  Since  the  passing  of  the  act 
12  Vic.  ch.  70,  A.  who  had  been  sued 
ia  ejectment  and  allowed  judgment  to 
go  against  him  by  default,  is  a  compe- 
tent witness  in  favor  of  B.  bringing  his 
ejectment  for  the  same  lot,  and  relying 
upon  A.'s  evidence  to  prove  that  not- 


withstanding his  (A.'s)  possession,  B. 
was  the  party  who  had  the  legal  title. 
Doe  dem.  McDonell  v.  Rattray y  vii. 
U.  C.  R.  321. 

Exception  in  12  Vic.  ch.  70 — Wit- 
ness beneficially  interested,]  —  26. 
SernUe:  That  the  exception  in  the 
statute  12  Vic.  ch.  70  excluding  the 
testimony  of  <<  any  person  in  whose 
immediate  or  individual  behalf  any 
action  may  be  brought,"  applies  only 
to  those  cases  where  the  plaintiff  is 
only  a  nominal  plaintiff,  and  the  wit- 
ness the  person  beneficially  interested 
in  the  subject  matter.    Jb. 

[See  statute  14  &  15  Vic.  ch.  66,  maklDg 
most  material  alterations  in  respect  to  the  ad- 
mtssions  of  evidence,  particuhirly  in  admit- 
ting the  plaintiff  and  defendant  in  their  own 
caoaes  as  witneves.] 

WORDS  (GONSTRUGTION  OF). 
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From  the  OtM^TAXUf  6 418 
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Materials  not  included.'y^n  counts 
for  work  and  labor  and  goods  sold  and 
delivered,  the  value  of  the  materials 
found  and  provided  for  carrying  on  the 
work  cannot  be  recovered.  Wilson 
V.  De  la  Hooke,  Easter  Term,  5  Vic. 

[Upholding  Heath  v.  Dreeland,  i.  M.  &  M. 
M3.J 


WRIT  OF  ERROR. 
See  Appeal,  5. 


WRITS. 

See  Capias  ad  Respondendum  — 
Capias  ad  Satisfaciendum — Dis- 
tringas.— Elegit. —  Execution. 
Habeas  Corpus. — Habere  Cor- 
pora JuRATORu>f. — Habere  Fa- 
cias Possessionem. — Partitign, 
4,  5. — ^Process. — Replevin  etc., 
1. — Subpcena.  —  Venditioni  Ex- 
ponas.— Writs  of  Trial  and  In- 

QUIRT. 


writsof  trial  and  inquiry 

Jtidge*s  order  unnecessary,  for  tmt 
of  inquiry,'] — 1.  It  is  not  necessary  to 
obtain  a  rule  of  Court  or  a  judge's 
order  to  warrant  the  issue  of  a  writ  of 
inquiry  to  a  district  court.  Northr 
cote  V.  Hbdder,  v.  U.  C.  R.  635. 

Issue  of  a  ivrit  of  inquiry  after 
cause  made  a  remafiet  at  JSTisi  Fri- 
us,] — 2,  A  plaintiff  enters  a  record  at 
the  assizes  to  assess  damages ;  the 
cause  does  not  come  on  in  its  order, 
and  ia  made  a  remanet ;  the  plaintiff 
subsequently  sues  out  a  writ  of  inquiry 
to  a  district  court;  the  defendant 
moves  to  set  this  writ  aside  and  all 
subsequentproceedingSyforirregularity, 
the  cause  having  been  made  a  remanet 
at  Nisi  Prius :  Held,  writ  of  inquiry 
regular.    /6. 

Appearance  at  trial  vxmer  cfpre^ 
eeding  irregularity.] — 3.  Where  the 
defendant  is  represented  at  the  trial 


and  has  made  his  defence,  the  Court 
will  not  set  aside  the  proceedings  on 
the  ground  that  no  notice  of  the  exe- 
cution of  the  writ  of  inquiry  had  been 
given  to  the  defendant.  F currish  v. 
Shields,  vii.  U.  C.  R.  525. 

[Alio  see  Waxvkr,  2.  j 

Setting  aside  torit — Notice  of  wuh 
tion,]—^.  The  notice  of  motion  to  set 
aside  a  writ  under  the  55th  clause  of 
8  Vic.  ch.  13,  must  specify  the  day  on 
which  the  part^  will  apply.  Bank  of 
Montreal  v.Denison,u\,  U.  C.  R.  136. 

Motion  to  set  aside  proceedings  un* 
der  writ  wlien  irregularity  in  the 
unit  itself] — 5.  A  motion  to  set  aside 
proceedings  under  a  urrit  of  tried  in 
a  district  court,  when  the  irregularity  is 
in  the  writ  itself  and  not  in  the  subse- 
quent proceedings,  is  bad.     76. 

Writ  of  trial,  when  attorney  is  de- 
fendant,]— 6.  Under  the  51st  and  fol- 
lowing clauses  of  the  8th  Vic  ch.  13, 
a  writ  of  trial  may  go  from  the  Queen's 
Bench  to  the  judge  of  a  district 
court  in  a  cause,  in  which  dSkottomey  is 
the  defendant.  The  Bank  of  MdH' 
treal  v.  Burritt,  iii.  U.  C.  R.  375. 

[Afterwards  upheld  in  Martin  v.  Gicyiuie, 
V.  U.  C.  R.  245.] 

Declaration  claiming  75/. — Bill 
of  particulars,  191. ] — ^7.  Where  the 
declaration  claimed  75/.  for  work  and 
labor,  but  the  bill  of  particulars  only 
19/.,  the  cause  is  brought  within  the 
limits  of  the  act  and  may  be  referred. 
Martin  v.  Gwynne,  v.  U.  C.  R.  245. 

Writ  of  trial  only  to  try  issue — 
Assessment  of  damages.] — 8.  Where 
the  writ  of  trial  is  only  to  try  the  issue, 
and  contains  no  special  venire  to  assess 
damages,  the  jury  have  no  authority 
to  assess  damages  on  breaches  sug- 
gested. Hunter  v.  Vernon,  vii.  U.  C. 
R.  552. 

[See  the  strong  language  of  the  chief  ju»- 
tice  against  the  practice,  to  which  he  ooly 
aasenti  on  account  of  the  incoaveiuence  whica 
soight  ante  from  purBoing  a  course  of  prac- 
tice different  to  that  fiubwtd  in  Eoglaod 
under  a  like  statute.] 
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n.  Privilege  and  Discharge  from.  49 
nL  Secona  Arrest»  and  .^rest  on 

alias  writs 60 

IV.  Other  matters 62 

Arres^  of  Judgment..  • .  • 53 

Arson 55 

Articled  Clerk 55 

Assault  and  Battery. ••.••••.••  55 
jAssembly  (House  of).  •••••••••  56 
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Assembly  (Member  of) 56 

Assessment  of  Damages 56 

Assessment  (Notice  of) 57 

Assessment  rolls 57 

Assessments 57 

Assets 57 

Assignment  (Deed  of) 57 

Assignment  of  goods 57 

Assize  (Clerk  of ) o7 

Assumpsit: 

I.  Action    ffenerallj,   and   when 

maintainable 67 

n.  Pleadings^  Evidenoe  and  Dam- 

agea. 00 

Assurance •••• 61 

Attachment : 

I.  When  granted 61 

IL  Practice  on 63 

m.  Other  matters 63 

Attainder •••••  63 

Attestation.  •••  • •  63 

Attorney : 

I.  Articled  Clerks 63 

n.  Duties  and  Liabilitiea: 

(l)i  Duty  and  Liability  liar  Neg* 

liMnce  or  Miiconduct ....  64 
(2),  Other  tiabilitiesi  and  Plead* 

ings 66 

(3)»  Summary  proceedings  against  66 

HI.  Fees 67 

IV.  Rights  and  miscellaneoiis  maU 

ters 69 

Attorney  General 70 

Attornment •  70 

Auction  and  Auctioneer 70 

Autre  Action. •  ••• 72 

Average ••  72 

Avowry ••••  72 

Award 72 

Away-going-Crop ....•  72 

BAIL: 

/n  CivU  Cam. 
I.  Jastifieatlon/  Diaefaarge    and 

Relief  of 73 

n.  Proceedings  against 73 

m  Bail  Piece,  and  other  matters 

relating  to  Bail 76 

In  Criminal  Cates : 

See  Criminal  Law 146 

Bail  Piece.. • 77 

Bailiff- 77 

Bailment 77 

Bank  of  BritiBh  Nofth  Amoiica.  •  78 

Bank  ef  Upper  Cmmiau 78 


Bankrupt  and  Bankruptcy 7S 

Banks  and  Banking ••••  81 

Bai^in and  Sale • •••  81 

Baron  and  Feme • 81 

Barrister 81 

Battery 81 

Begin  (Right  to) 81 

Billiard  Tables 81 

Bills  of  Exchange  and  Promiasoiy 
Notes: 
I.  Form  and  CoDstmetHKi  gen- 

endly 31 

n.  Presentment  and  Aeccptaace.  8ft 
in.  Protest  and  Notice  of  Dis- 

honor 86 

IV.  Transfer  by  Indorsement. . .  88 
Y.  Action,  Pleading   and    Evi- 
dence   91 

VL  Consideration  aa  a  groimd  of 

Defence 98 

Vn.  Other  grounds  of  De&Doa..  98 
VIIL  Miscellaneoaa  matters..*.  IQO 

Bills  of  Lading 101 

Bills  of  Particulars 101 

BiUs  of  Sale 101 

Binbrook  (Township  of) 101 

Board  and  Lodging.  ••••••••••  102 

Board  of  Ordnance ••  1C2 

Board  of  Police  of  London  •  •  •  •  •  102 

Board  of  Works 102 

Bodies  Corporate 102 

Bond: 

I.  •  Construction  and  Oparation  •  •  101 

n.  Proceeding IM 

Bond  to  the  Limits 107 

Books 107 

Bought  and  Sold  Notes 107 

Boundary..  •••. 107 

Boundary  Line  Commissionen*  •  107 

Breach  of  Duty ...••  106 

Breach  of  Faith 106 

Breach  of  Promise  of  Marriage.  •  108 

Breach  of  the  Peace* ••••  108 

Briefs 108 

Brockville  (Town  of) 108 

Bubble  Acts 108 

Builder  and  Building 108 

Biuiding  Societies ••.••  109 

Buying  disputed  Titles 109 

By-Laws.. 109 

CANADA  COlfPANT 109 

Canala.*.*... ««•  109 
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Cancellation •••• 

I.  or  Notes 
II.  Of  Wills. 
Capias  ad  Respondendum •••  •  •  • 

Capias  ad  Satisfaciendum.  •  •  •  •  • 

Caiigo • 

Carrier 

Case  (Action  on  the) • .  •  • 

Cassetur  BiUa •  •  •  • 

Certainty  in  Pleading.  •  • 

Certificates 

Certiorari.  ••••• •••• 

Chambers  • ^  • 

Changing  Venue • 

Charging  in  Execution « 

Charitable  Uses.  •••• 

Chattels 

Child 

Christian  Names 

Christmas  Day. «.•• ••.. 

Church  Temporalities  Act 

Clergy  Reserves. ••.. 

Clerk 

Clerk  of  Assize 

Clerk  of  the  Crown  and  Pleas. . 
Clerk  of  the  Division  Court.  • . . 

Clerk  of  the  Peace. .  • 

Client 

Coaches • 

Cobourg  Harbor  Company. .... 

Cognovit • •».... 

Coin 

Collateral  Securities 

Collector  of  Custom;* 

Collector  of  Taxes. 

Colleges  ..••••• •••••• 

Colloquium «.«•... 

Collusion .  •  • •  • 

Color  in  Pleading • 

Commencement  of  Action. .  •  •  • 
Commissariat  Department.. .... 

Commission    to    examine   Wit- 


nesses ..••••. 
Commissioners.. . . . 

Commitment 

Common  Counts. . « 
Common  Schools.. . 

Companies < 

Compemit  ad  Diem  < 
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Computation 123 

L  Of  monies  on  reference  to  the 
Master. 

n.  Of  time  in  different  proceedings 

Condition ^ 123 

Conditional  Limitation 123 

Conditions  of  Sale 123 

Conditions  Precedent 123 

Confession  and  Avoidance 123 

Consent  Rule 123 

Consideration • 123 

Consolidating  Actions 123 

Conspiracy  ..•••.••.• 123 

Constable 123 

Consumers'  Gas  Company 124 

Contempt 124 

Contingent  Remainder 124 

Continuance  of  Writs 124 

Continuance  Roll 124 

Contract  .••• 124 

Contribution 126 

Conviction '• 126 

Co-Parceners 128 

Corn  wall  Canal 128 

Coroner 128 

Corporation  ••. 128 

Costs: 

I.  Full  costs — 

(1 )  When  allowed 129 

(2)  When  not  allowed 139 

(3)  Certificate 133 

n.  Coats  of  the  day 134 

III.  Several  issues 135 

IV.  Under  49  Geo.  III.  ch.  4^ 

( 1 )  Sectionr  I.  (Arrests) 1 35 

(2)  Section  11.  (Judgments).     137 
V.  Under7Wm.IV.ch3,8ecs. 

24  and  26  (Demurrers)  ...    137 
VL  Undei  5  Wm.  IV.  ch.l,  sec. 

1  (FromissoANotes)  . . . .    137 

Vn.  Under  other  Statutes 138 

VIII.  Other   matters  relating  to 

Coats 139 

Costs  (Security  for) 140 

Counsel • I4i 

Counts  .• 141 

County  Council 14I 

County  Councillor » . .  141 

County  Court 141 

Coun^  Treasurer 141 

County  Warden 141 

Court-house  • •.....••  141 

CourtB*.... • 141 
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I  ConstnietioD  and  Opentiion. .  141 
n.  Proceedings — 

!1)  Action  geneimlly 143 
2)  Plea4iiig8,BTidenceaiidI)am* 
ageJi 148 

Coverture  (Plea  of) 146 

Criminal  Conversatioo  ••••••••  146 

Criminal  Conviction  •  • .  •  • 146 

Criminal  Information 146 

Criminal  Law «.•••••  146 

Crown • 147 

Crown  Grant 147 

Crown  Grantee •••••  149 

Crown  Lessee.  •• 149 

Crown  Locatee  ••••••• 149 

Crown  Nominee •••  149 

Crown  and  Pleas  (Clerk  of )  •  •  •  149 

Currency • 149 

Customs'  Acts  •••• 149 

DAMAGES 150 

Damages  (Assessment  of) 150 

Death 150 

I.  Presumption. 

II.  Proof. 

Debt 151 

Deceit 151 

Deck-loading  •••••••••••••••  151 

Declarations 151 

Dedication  of  Land  fbr  a  Road*  •  151 
Deed: 

L  Execution 151 

II.  Construction  and  Operation.  162 

III.  Rcgitttration 163 

IV.  Other  matters. , 166 

Deeds  of  Afeisignment  •  •  • « 156 

Defamation ••••«  156 

De  injuria •••••••.  •••« 156 

Delivery  Orders ^  •«••••  157 

Demand A.... •*  157 

Demand  of  Plea 157 

Demand  of  Possession 157 

Demand  (Particulars  of  )•••,•  •  157 

Demise  (in  Ejectment)  .••.•••  157 

Demtirrage «•••  157 

Demurrers 158 

Departure  in  Pleading ••••  160 

Deposit  on  Sale  •• 160 

Deputy  Clerks  of  the  Crown  •  ••  160 

Depu^Sherifis 160 

Description  of  Premises  •••••••  160 

I.  In  Deeds  and  Wills. 
Q.  In  Declarations  of  SJjeetiiMol 
and  Consant  Kolas. 


Dmimie 160 

Devastavit 160 

Devise ••...  160 

Dies  nofi • IM 

Disclaimer 160 

Dishonor  (Notice  of) •  160 

Dissol  ution  of  Partnership  ••••••  160 

Distress : 

I.  Rightof  Distress,  and  Proeeed- 

ings  thereunder 161 

n.  Actions  for  excessive,  invgolar 
orwronfiful  Distress  ■  'Pwtd^ 

ings  and  Damages  tberein. . .  IGS 

District  (now  County)  Cooncil.  •  163 

District  (now  County)  Councillor  166 

District  (now  County)  Court* .  •  •  1 66 

District  (no^  County)  Judge  t  •  •  167 

District  (now  County)  Treasurer  167 

District  (now  County)  Warden  •  168 

Distringas  •••••.••••••••••••  168 

Division  Court .••««••  168 

Documents 168 

I.  Productions  of,  on  TriaL 
IL  Proof  of,  generally. 

Dogs 168 

Donatio  Mortis  Causa *  168 

Dower : 

L  Right,  and  how  iMvrad 168 

n.  Proceedings 168 

IIL  Damans 170 

Duplicate  Fieri  Facias. 171 

Duplicity  in  Pleading 171 

Duress 171 

EASEMENT 171 

I^ectment : 

I.  Demand  of  Possesaiony  and 

Notice  ta  Qait 173 

II.  Declaration,  Notiee  to  Ap- 
pear and  Rule  for  Jodgment  178 

m.  Service ^ 177 

IV.  Consent  Rule— 

(1 )  Consent  Rule  generally. .    ITS 

(2)  Attachment  for  Novi^ay^ 
mentofCotte 1T9 

V.  Setting  aside  Proceedings.    179 
VL  Staying    Proceedings    tin 
Costs  of  former  Eieetmenft 

paid.... 181 

Vn.  JadgHient ^..^.    181 

Vm.  Other  mattera. 18| 

Elections «..••  185 

Elegit..- ^ >  185 

Embracery  .••••# ^^«*«»  185 

Enquiiy  (Writ  of ) 185 
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93 
93 

96 
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Eorolment  ••••••••••••«•••• 

Equitable  Jurisdiction « 

Equity  of  Redemption « .  • 

Eacape « 

Essoign 

Esrtate p 

Estoppel ...« 

Estreat 

Eviction •••••.• 

Evidence: 

L  Parol  Evkboce 

n.  Sdoondacy  Evident 

UL  Hearsay  Evideaca 

IV.  Raeorda  and  Public  Dooa* 

menta 

V.  Writings   generally ..,,.. 

VL  Presomption  of  Death 

Vn.  Admissions   and    Deelanu 

tiona 

YUL  Praetke  and  miseellaneona 

Mattera 198 

XI.  Evideaee  in  particalai  Cases  300 

Exchange....* 201 

Excise 201 

Execution 201 

Executor  and  Administrator : 

I.  Rights  and  Liabilities 206 

n.  Proceedings  by , .    206 

HI.  Proceedings  against  .:.....    206 

Executor  de  son  tort •  •  •  •  208 

Exemplifications • 208 

Exhibits 208 

Exigent 208 

Exoneretur 208 

Ex-Sheriff. 208 

Extra-work 208 


FALSE  IMPRISONMENT 

False  RepresentatioA 

Fake  Return.  ..••••.• 

Fee  Simple  (Estate  in) 
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Felony , 

Feme  Covert  .  < 

Fences 

Fence  Viewers. 
Ferry  .••••••< 

Field  Notes. . . . 

Fieri  Facias  .  • . 
Rling  Papers  . « 
Fiaal  Judgment. 
Fiaal  Process  • . 
File »...« 
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Fire  Arms  (Seizure  of )•  • « •  •  •  • 

Fishery • •,•••. 

Fixtures  •••••••.« 

Flour 

Forcible  Entry  and  Detainer  •  •  • 

Foreigner • 

Foreign  Bills ••.•• 

Foreign  Corporations  ••••.•••• 

Foreign  Courts 

Foreign  Judgment 

Foreign  Language •••.••• 

Foreign  Law • • 

Forfeiture 

Forwarder.  •• • 

Franchise •«.••..• 

Fraud 

Fraud  (Plea  of) 

Frauds  (Statute  of) : 

L  Section  4  (Sales  of  Lands). . 

n.  Section  10 (Trust Estates).. 

m.  Section  17  (Sales  of  Chattels) 

Fraudulent  Assignment • . 

Fraudulent  Deeds  and  Asaigor 

ments  •••• ••• 

Fredericksbui^gh  •••...••••.•• 
Freedom  from    Incumbranoea 

(Covenant  for)  .••••*.*•• 

Freight 

Further  Assurance  (Covenant  for) 
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GAMING 222 

Gaol 223 

Gaoler 223 

Gaol  Limits 224 

Gas  Companies  ••.. ••  224 

General  Average 225 

General  Issue • •  •  225 

Good  Friday ..,. 226 

Goods  sold * 226 

Grant 226 

Grantee  of  the  Crown 227 

Growing  Timber 227 

Guarantee • 227 

Guardian 228 

HABEAS  CORPUS 229 

Habere  Corpora  Juratorum  •  • « .  229 
Habere  Facias  Possessionetti .  •  •  229 

Handwriting 229 

HarborCompanies...........  229 

Hawkeia' and  Pedlars' Ad ... .  229 
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Heftraay  .w....* 5229 

Heir 229 

Highway 230 

Hiring  and  Service 281 

Holidays 231 

Hoi'se *. :....  231 

Horse  Race 231 

House  of  Assembly 23 1 

Husband  and  Wife 231 

IDEM  SONONS 232 

Identity 232 

Illegal  Arrest 232 

Illegality 232 

Imparlance 233 

Impounding  Cattle 233 

Imprisonment  • 233 

Improvements 233 

incipitur •  • . .  233 

Incompetency  of  Witnesses  ....  233 

Inconsistency  in  Pleading 233 

Inconsistent  Defences 233 

Indemnity  Act 233 

Indemnity  Bond  .^ 233 

Indian  Lands 236 

Indictment 236 

Indorsement : 

L  Of  Bailable  Writs  and  War- 

ranta 236 

n.  Of  Bills  and  Promissory  Notes   237 

Inducement.  • « • 237 

Infant 237 

Inferior  Courts  ....•.., 237 

Information  •••• 237 

Informer 238 

Initials 238 

Injunction •••.«.•••..  238 

Innkeeper ^ • .  •  •  •  238 

Inquiiy  (Writ  of )* 239 

Inquisition 239 

Insolvent  and  Insolvency 5239 

Inspection  of  Books « •  •  24 1 

Inspection  of  Flour.  •• «  241 

Insurance 241 

Intendment  (Legal) • . .  •  243 

Interest   f • 243 

Interlocutory  Judgment  •••••.•  244 

Interpleader • ,  • . .  246 

Interrogatories ,  246 

Intrusion  •  • .  •  •  247 

Invoices  •^^•••••••^^••••••,  247 


Irregularity  ••,.«•  247 

Issuable  Pleas 249 

Issue .'....•  250 

Issues  (Costs  of) ;  •  250 

JOINDER 250 

I.  Of  Counts. 

II.  Of  Parties. 

Joint  Stock  Company.  •  •.••••»  250 

Joint  Tenancy. ....»  250 

Joint  Trespassers  * .•••  251 

Judge  (at  Nisi  Prius)  •  •  • 251 

Judge  (\n  Chambers) 251 

Judge  (of  the  County  Court)  . . .  251 
Judge  (of  the  Surrogate  Court)  .  251 

Judgment  ..•••  •••••• 251 

Judgment  (Arrest  of) 254 

Judgment  as  in  case  of  Nonsuit: 
I.  }Mnin   Role   for  JadgmSBt 
granted  or  refosed iSS 

II.  Grounds  for  discharging  the* 
Rule  on  the  Peremptory  Un^ 
dertaking , . . . .    256 

III.  Practice  on  moving  or  op- 
posing the  Rule 257 

IV.  Proceedings  after  Breach  of 
Undertaking  and  Conditions    258 

Judgment  non  obstante  veredicto  2.>9 

Judgment  nunc  pro  tunc 259 

Judgment  of  Non  Pros 259 

Jurisdiction 260 

Jury 260 

Jury  Process  ••.«•• 261 

Justices  of  the  Peace 261 

Justification.  ••.. 261 

Justification  (Affidavit  of )  •  •  •  • .  261 

KING'S  COLLEGE 261 

Kingston  Bank  Commissioners.  •  261 
Kingston  Marine  Railway  Comp.  261 
Kingston  (Township  of) 262 

LABORERS 262 

Laches «...  262 

Landlord  and  Tenant . 

L  Relation  and  Rights  of  Land- 
lord and  Tenant 968 

II.  Description  of  Tenancy,  and 
Overholding  Tenancy  in  par- 

ticolar M 

III  Demand  of  Pessessioii,  sad 
NotioetoQuit 964 
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Laiceoy..*.. 264 

I«  CoBttniction  and  Openitioii .    264 

11.  Other  matters  . . , . , 265 

Leave  and  License •  •  •  •  266 

Legacy • 266 

Legislative  Councillor •  •  266 

Lesaee  of  the  Crown  •••«•.•••  266 

Letters • 266 

Letters  of  Administration  ••••••  267 

Letters  Patent ^. . .  267 

Levy  267 

Libel  and  Slander : 

L  When  maintainable 267 

II.  Pleadings 868 

HL  Evidence — 

(1 )  Proofof  slanderoas  matter  as 
al^ged  in  Declaralion  ....    270 

(2)  Evidence  generally 271 

Libemiu  Tenementum 271 

License  of  Occupation • .  271 

Lien 271 

Life  Estate 272 

Limitations  (Statute  of) : 

L  Operation  generally 272 

n.  Effect  on   Claim   to  Realty, 
and  how  the  Statute  cnay  be 

avoided 273 

UL  Effect  on  Rieht  to  Personal 
Actions,  and  how  the  Statute 

may  be  avoided 277 

IV.  Pleadiogs  and  Evidence 279 

Limits: 

I.  Limits  generally 280 

n.  Bond  and  Proceedings  thereon  281 

Liquidated  Damages. 282 

Locatee  of  the  Crown 282 

^Lodging 282 

London  (Board  of  Police)  .....  282 

London  (Town  o()\ 282 

Lord's  Day 283 

Lost  Bills  of  Exchange 283 

Lottery 283 

Lower  Canada 283 

Lunatic  283 

MACADAMIZED  Road  Com- 

missionisrs 283 

Hi^strates 28? 

Maintenance  (Statute  of). .....  284 

If  alfeazance 287 

Bfaliee  (Averment  of) 287 

Malicious  Arrest. ...... : 287 

MaHdoqs  Ptoaeeofioa 290 


Mandamus  ••••• ••«..•• 

Marine  Policy  of  Insurance, ,  • . 
Marine  Railway  Company, ,  »•• 

Market  Ov^ert ••••^•••« 

Marriage 

Marriage  (Breach  of  Promise).. 

Married  Women 

Master  and  Servant 

Materiality  in  Pleading 

Member  of  Pariiament 

Memorials 

Merger , . 

Mesne  Process , 

Mesne  Profits  ..••.. 

Methodist  Trustees 

Midland  District  Turnpike  Trust 

Mileage ^.. 

Miller 

Mills 

Misdirection  (of  Judge)    

Misjoinder    , 

Misnomer 

Misrepreaentation 

Misspelling   ;,  ,. 

Moliiter  Manus  imposuit 

Money  had  and  received 

Money  lent  

Money  paid 

Monuments  

Mortgage  -. 

Mortmain , 

Municipal  Council   

Municipal  Councillor  \[ 

Murder 

NATURALIZATION    , 

Navigable  Waters 

Navigation    ; 

Negligence \\ 

Ne  unques  accouples .] 

Ne  unques  Administrator 

Ne  unques  seizie „ 

New  Assignment 

New  Trial : 

L  Verdict  contrary  to  Law, 
Evidence,  or  Jndee's  Charge 
n.  Verdict  on  donbtful,  con- 
flicting, improper,  or  insuf- 
ficient Evidence,  or  Dlaeo- 
very  of  New  Evidence,... 
UL  Absence,  Mistake,  Miscon- 
duct,  or  Incompetency  of 
Witneiies 
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New  Trials  continued. 

IV.  Eicessive  or  trtfliag  Dam* 
ages   ^  •  • 

y.  Allowance  of  second  or  third 
NewTrial 

VI.  Misdirection  of  Jadg^  .... 

Vn.  Jary    improperlv  panelled 

or  inflaenoed —  Miacondnct 

of  Jury 

VnL  Surprise-^Cauae  taken  oat 
of  order,  or  in  the  abaenee 
of  Counsel 

IX.  When  granted  conditionally 
— Effect  of  non-performance 
of  Condition  when  condi- 
tional   

X.  Other  cases,  and  General 
Practice  in  granting  New 
trials 

XL  Of  the  motion  for  a  New 
Trial 

New  York    

New  York  currency 

Niagara  Harbor  and  Dock  Com* 

pany 

Nil  debet  

Nil  habuit  in  tenementis  (Plea  of) 
Nisi  Prius  (Proceedings  at)  .«...• 

Nisi  Prius  Record 

Nolle  Prosequi 

Nominee  of  the  Crown 
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— ^—  V.  Cummings  . . .  Amendment,  II.  14 • » • .    23 

V. ....Venue,  11 444 

'  V. • . .  .Will,  9 450 

it     y.  Ten  Eyck . . .  .Binbrook  (Township  of) 102 

<'      Crooks etux. v. CummingsCosTS,  II.  11 ••.»  135 

*^      Crookshank v.CrookshankEjECTMENT,  I.  16.  •.,••.••••..••  •  174 

V.  HumberstoneMoRTGAGE,  8  •......* 301 

Crumback  v.  Roe Ejectment, II.  8  •••  « 176 

Cubittetal.  V.  McLeod..  "        IV(2),  3 179 

V.  ■  .  Forfeiture,  1 218 

Cuthbertson  r. Sager et al.EjECTMENT,  I.  8.  • ••••••••••  173 
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Doe  d.  Cuvillier  et  al.  v.  James. .  Amendment,  II.  IS 23 

<<     Daniels  v.  Weese Ejectment,  I.  11 174 

"     ■  V. Forfeiture,  3 218 

**     Davidson  v.  Roe Ejectment,  III.  6 177 

«     Davisonv.Roe "  III.  5 177 

**     Deane  v.  Henderson.  •  •  .Habere  Faclis  Possessionem, 2. . .  229 

'<  •  De  Reimer  V.  Glass Judgment  as  in  case  of  Nonsuit, 

II.  7 257 

De  Riviere  et  al.  v.  Grant.VARiANCE,  1  •  •  • 440 

Dettrick  et  al.  v.  Detirick. Title,  6 423 

Dibble  v.  Ten  Eyck Deed,  II.  10 153 

Dissett  v.  McLeod. .  • .  .Sheriff's  Deed,  2 • 402 

.  V.  ■  •  • .  • .  Sheriff's  Sale,  4 403 

— —  V.  ■  ....  .Venditioni  Exponas,  3 ; .  442 

"      Dixon  V.  Grant  et  al. . .  .Limitations  (Statute  of),  I.  2. . . .  272 

"      V. . . .  .Maintenance  (Statute  op),  15. . .  286 

Dobie  V.  Vanderlip . .  •  •  •  Ejectment,  V  IIL  6 182 

Dodge  V.  Muir.  ••••.••  Venire  de  Novo,  1 • .  •  •  443 

«      i V.  Rose* Judgment  as  in  case  of  Nonsuit, 

1.12 255 

*^     Dougall  V.  FanningMpO  Judgment,  2 16 

«      Dunlop  v.McDougal^.  •  .Limitations  (Statute  of),  II.  33. .  277 
«      V.  McNab "  II.  28,  29,  30.  276 

-  V. New  Trial,  VIIL  10 315 

-  V.  Roe Ejectment,  III.  13 178 

-  V.  Servos Evidence,  III.  2  • • 196 

«      — ^—  V.  ■  Limitations  (Statute  of),  II.  20..  275 

^      Dimmer  V.  Benton Ejectment,  IV(2),  2 179 

"      Dunn  V.  McLean Maintenance  (Statute  of),  2. . . .  285 

'«      V.  Roe Ejectment,  III,  7 177 

**      Earl  of  Mountcashel  v. 

Grover Taxes,  9,  10 419 

"      Eberts  v.  Montreuil Husband  and  Wife,  6 232 

Eberts  et  ux.  v.  Wilson ..  Will,  2 449 

Ellis  v.  McGill . . .  {Ap.)  Deed,  1 9 

v. . .  {Ap')  Executors  etc., 2,  3 12 

V. . .  {Ap!)  Will,  1 37 

England  v.  Crysdale. . .  .Evidence,  II.  5 194 

'«      Ferguson  v.  McCarthy  . .  Ejectment,  V.  8 180 

"      Fisher  v.  Chesser Title,  13 424 

«<      Fitzgerald  v.  Finn Crown  Grant,  16 • 149 

"      Fitzgerald  et  al.  V.  Clench  "  17 149 

«      Flanders  et  al.  v.  Roe. . . Ejectment,  VI.  1 181 

«      Ford  et  al.  v.  Bell  et  al. .  Estate,  6 190 

<<      Eraser  v.  Eaglesum Attorney,  III.  6 68 

«      Fullmer V.  Huffman  (.^^.)Consent  Rule • 6 

*'      Galbraith  V.  Walker.... Arbitration  and  Award,  IV  (3), 

9 38 

«      Gallagher  v.  McConnell  .Survet,  2 418 

^      Gildersleeve  v.  Kennedy. Surrender,  3.  •  • 417 

**      Gilkison  v.  Shorey Ejectment,  IV(1),  5 178 

44,     y. Nbw  Trlil,  X.  25 319 
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Doe  d.  Gilkison  V.  Shorey Practice,  II, 31. ••• •  366 

**      Gillespie  v.  Macaulay.  •  .Mortgage,  5 301 

t*     V.  Wixon Ejectment,  VIII.  17 184 

« V. . . . .Treason,  2. 426 

«      Goodfame  v.  Carfrae  . . .  Executor  etc.,  III.  3 206 

<<      Graham  v.  Edmondson  • .  Ejectment,  1.9 173 

«      . V, ..New  Trial,  X.  3 , 317 

«      i V.  Newton  .....  Lease,  II.  1 265 

<<      Gray  v.  Roe Ejectment,  III.  3 177 

«      V. •. "  V.5 180 

«      Greenshieidd  v.  Garrow  .  Execution,  10 202 

«     —  V.  ■  •  .  Sheriff's  Sale,  2 403 

«      Griffin  V.  Lee Ejectment,  VIII.  18 184 

^      Hagerman  v.  Strong  et  bI.CAd.)  Evidence,  7 12 

u      ^ V. «        VI 198 

tt     , : —  V. Fieri  Facias,  5 214 

«      .  V. Sheriff's  Sale,  9,  10, 11,  12 404 

«      Hall  V.  Shannon.. (^;7.)  Ejectment,  4 10 

«      V. .  •(Ap.)  Jurors 16 

«<      Hare  etal.v.  Potts Survey,  3 418 

<<      Harley  v.  McManus  • .  •  •  Sheriff's  Sale,  3 403 

«     ^ -v.Roe Judgment,  16 ....••  253 

<*     Harris  et  ux.  v.  Benson  .New  Trial,  V.  5 312 

Haydon  v.  Crawford. ..  .Title,  11 424 

Helliwell  V.  Hugill Estate,  15 191 

«      Henderson  v.  Burtch  . . .Elegit,  1,  2 185 

« v.Roe Ejectment,  V,  10,  11 ISO 

«      . V. .....Waiver,  4... 447 

<<      Henessy  v.  Myers. .  • .  •  .Deed,  HI.  2 153 

«      .  V. Estoppel,  2 191 

"      Hill  V.  Gander Limitations  (Statute  of),  II.  22 . .  275 

«      Howard  V.  McDonell .. .  «  IL  3...  273 

<*     Humberstone  V.Thomas.  Estate,  1 1S9 

«      . V. Heir,  3 22^ 

<<      Hunter  et  al.  v.  Roe. . .  .Ejectment,  IIL  11 178 

«      Hussey  V.Gray «  VIIL  8 1S3 

«     , -v.Roe "  VL4 181 

«      Irapeyv.Gray «  IV(2),  1 179 

<<      Irvine  V.  Webster Estoppel,  3 191 

«      Jackson  et  al.  v.WoodruffeCRowN  Grant,  1 147 

«      Jarvis  v.  Gumming Estate, 5 1S9 

Jeffrey  v.  Williams Ejectment,  LI 173 

Jessup  V.  Bartlet Fieri  Facias,  7 214 

Jones  V.  Capreol .Deed,  IV.  1 156 

Keating  v.  Wyatt Crown  Grant,  15. 14S 

«      Keeler  V.  Collins Estate,  8 190 

^     Kemp  T.  Gamer.. •'.... Ejectment,  I.  19. 175 

«     V.  Roe "  II.  7 176 

^      Kenny  et  ux.  v.  Johnson.EjECTMENT,  VIIL  13 183 

Keogh  V.  Calhoun Execution,  14 ^ 202 

King's  College  v.  GrahamEjECTMSNT,  1. 20 ^ 175 

V. KeimedyCoRPORATiON,  I0«.......... 129 
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I 

Doe  d«  Eing'fl  College  v.  Kennedy  Lease,  I.  5 265 

«      Kingsbury  V.  Stewart Limitations  (Statute  of),  IL  24...  276 

**     Lake  V.  Davis  Ejectment,  V.  1 179 

«     V. «        VL  3 181 

«<     Lasher  V.  Edgar   "  V.  2 179 

<<     Laurason  v.  The  Canada 

Company Execution,  21 203 

"     V.  ■  Fraudulent  Deeds  etc.,  9 221 

"     Lawrenceetux.v,  StalkerEjECTMENT,  VIII.  15  ,'...  184 

*^     Lawson  v.  Coults Lease,  I.  4  265 

**     Lickv.  Ausman   Amendment,  II.  32 25 

"  -v.  — ^ Ejectment,  II.  6 176 

«*     Lemoine  v.  Kaymond  ...Commission  to  Examine  Witnesses, 

3 119 

V.  Vancott Ejectment,  I.  5 173 

Leonard  V.  Meyers  "        V.  7  , 180 

■■  V.  ......Waiver,  1 446 

"     Link  v.  Ansman  Will,  1 449 

<*     Loucks  V.  Fisher  Deed,  III.  14  154 

^*     Lowry  V.Grant Evidence,  I.  3 193 

**     V. Will,  3... 449 

<*     Lynde  v.  Merriu  Ejectment,  1. 23 175 

«     Lyon  V.  Lege Executor  etc..  III.  6 207 

**     V. Title,  15 424 

**     Lyons  v.  Crawford  Limitations  (Statute  of),  II.  3...  273 

*•.     Macdonald  V.  Cleveland  Alien,  3  20 

Maclem  V.  TumbuU Evidence,  II.  8  194 

▼. **        IL  10,  11  195 

Magher  V.  Chisholm Heir,  2 229 

—  V. New  Trial,  II.  1 307 

Maitland  |r.  Dillabough  ...Ejectment,  I.  21 175 

**     Major  V.  Reynolds Deed,  III.  13  154 

**     Malloch  v.H.M.OrdnanceCRowN  Grant,  10, 11 148 

**     V.  Roe Ejectment,  VIIL  23  185 

**      Mann  v.  Keith '<  I.  6  173 

**      Manning  V.  Fergusson  ...Crown  Grant,  14  148 

"      Marianne  V.  Alexander... Ejectment,  II.  9 177 

"      Marr V.Watson Estoppel,  4 191 

"     Marsh  v.  Scarborough  ...Title,9 424 

"     Mason  v.  Ballard Witness,  9  452 

**      Mathewson  v.  Ault  Ejectment,  VIII.  12  183* 

««     Mattock  v.  Disher Deed,  III.  16  155 

'*     McBernie  v.  Lundy New  Trial,  X.  15 31S 

McDonald  v.Coboui^Har- 

bor  Company   Crown  Grant,  9 148^ 

V.  Long.... Arbitration  and  Award,  IV(3),  5.    37 

' V. Evidence,  VII.  4 19& 

«      __-  v.McDonald...NEW  Trial,  I.  9 305 

**     v.Twigg  ct  al.  Deed,  IL  5,  7,  8  .• 152 

v.  Evidence,  V.  6 197 
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Doe  d.  McDonell  v.  Rattray Limitations  (Statute  op),  II.  21...  275 

" V. Title,  17 405 

«      V. Witness,  25,  26  453 

«      McFarlane  v.  Lindsay  .•.Evidence,  V.  1 197 

u     v.Roe Ejectment,  IIL  4 177 

"      McGill  V.  Shea Estoppel,  1 191 

«      McGillis  V.  McDonald  ...Taxes,  2,  5  41g 

«      McGregor  v.  Grant  Sheriff,  II.  11 394 

«     V.  Hawke Limitations  (Statute  opJ,  II.  27...  276 

«<      McGuire  V.  Dennis  Ejectment,  VlII,  2 182 

«      Mcintosh  V.  McDonell  ...Judgment,  14, 15 253 

«      McIntyrev.McIntyreetal.EsTATE,  14 190 

"  McKay  v,  Purdy  etal.  ...Limitations  (Statute  of),  II.  1 ...  272 

«      . V. ...Onus  Probandi,  6 331 

V.  Roe Ejectment,  VI.  5 jgl 
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ti     V.  Rykert Crown  Grant,  5 147 

«      McKenzie  et  al.  v.  Fair- 
man  Ejectment,  1. 12 174 

**      McKenzie  et  al.  v.  Fairr 

man  Maintenance  (Statute  of),  14 286 

<*      McKenzie  et  al.  v.  Ruth- 
erford  Mortgage,  11 302 

**      McLean  v.  Fi«h  et  al.  ...Limitations  (Statute  of),  II.  31...  277 

"     . v.Manahan Deed,  III.  12  15* 

"      V.  Whitesides  ...Mortgage,  4  301 

**     McMillan  v.  Brock  Judgment  as  in  case  of  Nonsuit, 

IV.  4 258 

**     V.  -^— Maintenance  (Statute  of),  3 285 

"      McNab  etal.  v.  Seiker... Ejectment,  II.  1 176 

"      Mcpherson  V.  Hunter  ...Judgment,  26  254 

**     V. ...Sheriff's  Deed,  7 403 

V.  ^—^—  ...Surrender,  2 416 
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"     McQueen  V.  Voosburgh...EjECTMENT,  IV(1),  6  17S 

"      McRae  v.  Proudfoot Fraudulent  Deeds  etc.,  11 221 

«      Melvin  v.  Gilchrist New  Trial,  I.  6  305 

"      Methodist  Trustees  v.Car- 

win Ejectment,  IV(2),  6  179 

«      Meyers  V.  Biakier •«        VIIL24 185 

«     Mill  V.  Mill «        VIIL 11 1S3 

"     Millburn  V.  Sibbald Mortgage,  7  301 

Miller  V.  Dixon Deed,  II.  1  152 

V.  Tiffany Ejectment,  VIIL  14  IS* 

44     __^  V. Landlord  and  Tenant,  I.  6  .•. 263 

•*      V. Sheriff's  Deed,  6 403 

•4     .^ y, Sheriff's  Sale,  1 403 

••      — r-   V "  13, 14, 15, 16. 17...  404 

**     Mills  V.  Roe Ejectment,  III.  10 177 

«     Mitchell  V.  McLeod "  VIIL  9 183 

•*     Moak  V.  Empey Guardian .•...-  -29 

V. Heir,  6 230 

V.  Scratch  etal.  ...Maintenance  (Statute  of),  9 2S5 
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Doe  d.  Morroughetal.  v.MaybeeNEW  Trial, XI.  9 ••  321 

**     Mosgrove  V.  L'EsperanceORDNANCE  Department,  3... • 332 

Moule  V.  Camp  ...  (Ap.)  Imp fiovEUi^NTS 14> 

Mowat  V.  Nickalletai(iljp.)  Mortgage,  2 20 

•<     Murneyetal.  v.  Ma rklnnd Limitations  (Statute  of),  II.  5 273 

*^     Murphy  v.  McGuire  et  al.NoNSiiiT,  20  324 

**     '  V. Record  (Nisi  Prius),  13 378 

«     . V.  Mulholland  ...Ejectment,  Vni.  3 182 

Murray  v.  Smith Deed,  II.  2 152 

Myers  V.  Roe : Ejectment,  VIII.  4 1S2 

V.  Tolman !Judgment,  27 254? 

•*     Nelles  V.  Matlock Deed,  III.  3 153 

••      Notraan  v.  McDonald....      "      II.  3 152 

**      Nugent  V.  Hesseli Forfeiture,  2 218 

•«     O'Reilly  V.  Pickle Ejectment,  lit  10 , 177 

««      Owen  V.  Curtis ««  II.  5 176 

*•     Palmerv.  Dickson Trial  at  Bar 434' 

••     Park  et  al.  v.  Henderson.CoMMtssioN  to  Examine  Witnes- 
ses, 17 120 

•«     ■  V.  Lower  Canada 283 

V.  Title,  18 425 

V. Witness,  24 453 

««      V,  Rowe  et  al.  >  Same  points  as  Doe  Park  et  al.  v. 

«*      V.  Walker  ...  \      Henden^on. 

Paterson  v.  Davis Alien,  2 20 

Patterson  v.  Brown  Mortgage,  9 302 

Peck  V.  Peck Ejectment,  VIII.  10    183 

«*     V.  Roe Habere  Facias  Possessionem,  1  ...  229 

«•      Pell  V.  Mitchener Deed,  III.  1 153 

«      Perry  et  al.  v,  HendersonLiMiTATioNS  (Statute  of),  II.  7  to 

14  inclusive 273,  274 

«*      Peterson  v.  Cronk Ejectment,  II.  11 177 

"  ■    V. Maintenance  (Statute  of),  16 286 

Petit  V.  Renard New  Trial,  II.  20 309 

Phelan  v.  Kinnelly Release,  1 379 

•*     Phillpott  V.  Blanchfield... Fraudulent  Deeds  etc.,  14 222 

••      Phill potts  et  al.  v.  Crouch 

etal Ejectment,  1.25 •  175 

•*      Place  etal.  v.  Skae  Onus  Probandi,  5 331 

«•      Powell  V.  Craig Taxes,  13 419 

•*      V.  Rorison «      12 419 

«*      Presbyterian    Church    in 

Gait  et  al.  v.  Bain Presbyterian  Church,  Galt •  369 

"      Pringle  V.  Hodgwn Ejectment,  VIII.  7 182 

•*      Proudfootv.  McCrae Fraudulent  Deeds  etc.,  13 222 

<«      Quinsey  v.  Canifle Limitations  (Statute  of),  II.  19...  274 

**      Rees  V.  Dick..... Judgment  as  in  case  of  Nonsuit^ 

n.  8 257 

**      Reynolds  v.  Flint Religious  Societies,  1,  (note) 380 

**      Richardson  v.  Dafoe Ejectment,  1. 24 174 

V.  Dickson  ...Alien,  1,  5 20 

V.  — —      Mortgaos,  U 300 
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Doe  d.  Bobertaon  v.  Metcalf. RrsctMSicT,  V.  9 180 

M      Robinson  v.  Clarke Alien,  4 20 

V.  Roe JuDGMENTi  17 253 

Ross  V.  Papst (^P»)  Lien,  18 IB 

V.  Roe  Ejectment,  IV(1),  3 178 

"      Roy  V.  Hamilton Fraudulent  Deeds  etc.,  21 221 

Ruggles  V.  Carfrae Executor  etc.,  III.  3 225 

Russell  V.  Hodgkiss Title,  16 425 

«      V.  Giliett ..- Deed,  III.  11 154 

**      Samson  V.  Parker Ejectment,  1.-3 173 

"      Sanderson  V.  Roe "     '     III.  8 177 

**     V. Infant,  4 237 

<«      Shannon  V.  Roe Mortgage,  6 ^...  301 

<•      Sheldon  V.  Armstrong  ...Foreign  Law,  3 213 

«*      V.  Ramsay  *tal.  Ejectment,  I V(l),  7 179 

««      V. «  Vin.  21 185 

«      Sheriff  v.McGiUiveray...  «  L  15,  17 174 

««      Sherwood  V.  Roe «  IIL  12 178 
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—  V.  Stephens  ...  «  1. 18 174 

*«      Short  V.  Bass .(-4^.)  Erroneous  Survey 11 

«      Shuter  et  al.  v.  Carter  ...Ejectment,  II.  1 176 

V. ...Joint  Tenancy,  1 250 

~—  V.  McLean..MoRTGAGE,  2 300 

*•      Silverthom  v.  Teal Limitations  (Statute  op),  II.  23....  275 

**     Simpson  v.  Privat Execution,  17 202 

**      Simpson  et  al.  v.  Malloy 

etal .r...EjECtMENT,  VIII.  19 184 

*•  V.  Landlord  AND  Tenant,  I.  7 263 

••     _— i—^—  V.  Maintenance  (Statute  of),  9 2S5 

«•      Sinclair  v.  Arnold Amendment,  II.  8 22 

Smith  V.  Meyers Crown  Grant,  6 147 

V. Will,  4 450 

V.  Roe Ejectment,  II.  2 177 

**     V.  Shuter  etal Executor  etc..  III.  7 207 

**      Smyth  V.  Leavens.. Landlord  and  Tenant,  I.  5.. 263 

«•     V. . Limitations  (Statute  op),  II.  6 273 

««      Snyder  v.  Masters  et  al.  (Ap,)  Crown  Grant,  1 8 

**      Somers  et  al.  V.  BuUard  ..Ejectment,  VIII,  16 184> 

Spafford  v.  Brown  et  al...DE£D,  III.  4 153 

■  V.  ^ FieriFacias,6 214 

*     — ^  V. Sheriff's  Deed,  3 ..403 

"      V.  — TiTLE,3 423 

"      Springsted  v.  Hopkins  ...Witness,  8 451 

*«      Siansfield  v.  Whitney  ...New  Trial,  X.  13 318 

^     Steel  V.  McGill Fraudulent  Deeds  etc.,  12 222 

Stephen  et  ux.  v.  Ford... Evidence,  VII.  2 198 

Stewart  v.  Radich Limitations  (Statute  op),  II.  2.....  272 

V.  Roe Ejectment,  VI.  2 181 

V.  Yager New  Trial,  VIIL  5 315 

Stocking  V.  Watts Title,  12 424 

Stodders  v.  Trotter... Ejectment,  I.  22 175 

Street  et  al.  V.  Roy  "  XL  4 176 
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Doe  d.  Street  et  al.  v.  Roy   Ejectment,  V.  4 ••..««  180 

"      Strong  V,  Jones "  VIII.  22 185 

•«      Stuart  V.  Forsyth Kingston  (Township  oe) 262 

Sullivan  V.  Read  New  Trial,  III.  5 310 

Sution  V.  Ball   Ejectment,  IV(1),  4 178 

Talbot  V.  Paterson Survey,  1  418 

Taylorv.  Peterson Will,  8 450 

"      Taylor  et  ux.  v.  Sexton... (iip.)  Limitations  (Statute  of),  2..     18 

•<      Tenbroek  v.  Cole Costs,  II.  5 134 

**      Thompson  V.  McKenzie  .Sheriff's  Sale,  19 405 

*< v.PutnametalEjECTMENT,  IV(1),  4 178 

«      Tiffany  V.  Miller  Sheriff's  Sals,  17 405 

**      Trustees,  Methodist  Epis- 
copal Church  V.  Bell •••  Religious  Societies,  1 380 

" v.Brass.  «<  l(note) 380 

« v.Carwin  "  3 380 

"      Trustees  Presbyterian 

Church, Gait etaLv .Bain  Presbyterian  Church,  Galt 370 

Vancott  V.  Read...* Insolvent  etc.,  23 241 

_-.v.  — — Trust  AND  Trustee,  3 437 

V. Will,  5,  10 450 

«      Vancott  et  al.  V.  Roe*.. ...  Ejectment,  V.  6 180 

**      Vansickler  V.  FairweIl....DEEi>v  II.  4 • 152 

u      , V. ....Ejectment,  1. 13 ,.  174 

**      Vernon  v.  Wetherall Witness,  22 453 

<*      Walker  V.  Roe Ejectment,  III.  9 177 

«<      Webster  V.  Fitzgerald Execution,  11 202 

*«      Weisembergerv.MoGlen- 

non Clergy  Reserves ••....  116 

**     West  V.  Howard  et  al Intrusion 247 

«      V.  — — — Limitations  {Statute  of),  I.  3 272 

««      Wheeler  v.  McWilliams.. Marriage,  2,  3 294 

«*     . V. .New  Trlal,  L  10 305 

w      V. «  X.29 203 

«•     Wilks  V.  Masecar New  Trial,  I.  16 306 

«      Wilson  et  al.  v.  Wessells.DEED,  IV.  2 456 

Wimburn  v.  Kent Lease,  I.  2 264 

Wismer  v.  Hearnes Ejectment,I.  26....... « 175 

<•     Woodet  al.  v.  Fox  et  al. .Assignment  (Deed  of) 57 

«      Yageretal.  V.Stewart. ..New  Trial,  VlIL  6 315 

^*     Young  V.  Hinman Term's  Notice,  7 422 

V.  Smith. Sheriff's  Sale,  18 405 

V. Term's  Notice,  7 422 

Donelly  v.  Gibson Costs,  1(2),  4 132 

Doran  y.  Bush  etal Usury,  3 439 

Dorland  y.  Bonter Navigation,  4 303 

■  v. Pleading,  I.  14 • 342 

Donnan  v.  Rawson • Bail,  III.  4 76 

v. Fieri  Faclas,  2 214 

Sougal  ▼•  Moore  • - .Commission  to  Examine  Witnes- 

8ss,6 120 

T.  Po8t...««..«.*« Bills  of  Exchange  etc.,  V.  19 94 
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Dougall  V.  Cline  (ex'ow  of) Attorney,  11(3),  11 67 

V. Limitations  (Statute  op),  III.  14..  279 

V.  Lewis Irregularitt,  17 249 

V.  Maclem ,            "            20 249 

V.  Moodie Sheriff,  IIL  20 398 

V.  Reafisch Bills  of  Exchange  etc.,  V.  30 95 

V.  Turnbull (^;?.)  Fieri  Facias 12 

V. (Jp.)VLEkmsG,  35 29 

V. (Ap.)  Rent 30 

Douglas  V.  Murchison Limits,  XL  9 ; 282 

Douglass  V.  Powell Arrest,  IIL  8 51 

V. Bond,  IL  3 104 

Dove  V.  Dalhy New  Trial,  VIIL  11 315 

Dowling  V.  Eastwooil  et  al Bills  of  Exchange  etc.,  I.  2 82 

V, Pleading,  VI.  5 ,  354 

Downs  V.  Macnamara  Common  Counts,  2 121 

V.  McNamara  et  al -Assumpsit,  II.  1 60 

Doyle  V.  Bergin Fieri  Facias,  9 214 

V.  Eraser •• New  Trial,  VIIL  8 315 

Draper  et  al.  v.  Beasley  ,..(-4/?.) Attorney 3 

V.  ...(yl/?.)PLEADING,20 26 

Drean  v.  Smith New  Trial,  IX.  2 316 

Drennan  V.  Boulton  •<          IL  16 309 

Drew  et  al.  v.  Baby Nuisance,  2,  3 329 

Driggs  V.  Waite Bills  of  Exchange  etc.,  II.  10 85 

Drummond  v.  Bradley  Particulars  of  Demand,  9 334 

V.  Carthew Amendment,  III.  9 27 

Ducat  V.  Green Arbitration  and  Award,  IV(1),  1.  34 

V.  Sweeney  et  al Money  had  and  received,  4 297 

V. Nonsuit,  18 324 

Dudley  V.  Moore  Witness,  17 452 

Duggan  V.  Borland Bills  of  Exchange  etc.,  V.  S 92 

V.  Derrick Bail,  I.  2 72 

Duggan,  In  re.  „, Coroner  128 

Dunlap  V.  M'Dougal Limitations  (Statute  of),  II.  33...  277 

Dunn  V.  McDougall  Malicious  Arrest,  5 287 

Dunning  V.  Gordon   Interpleader,  4 246 

Dunscombe  V.  Forger  et  al Similiter,  2 4«)6 

Durand  v.  Stevenson Bills  of  Exchange  etc.,  VIL  2 98 

EAKINS  V.  Evana  New  Trial,  IV.  4 311 

Easter  et  al.  v.  Longrhamp  et  ahDisTRiCT  (now  County)  Court,  2..  166 
Eastern  and  Johnstown  Districts, 

In  re Mandamus,  16 •.  ...  293 

Eastern  Dist.  Council  v.  HutchinsDisTRicT  (now  County)  Council,  6  163 

Eastman  v.  Reid   Conviction,  8 ...« 127 

Easton  et  al.  v.  Longchamp  et  eI.Bail,  II.  11 75 

v. "    IL18 76 

Eastwood  et  al.  In  re    Partition,  4 4 334 

V.  Helliwell   Water,  5 448 

v.  McKenzie Sheriff,  II.  8 393 

v> ••••..Tbsa8(UI»  1  •• ••  426 
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Eastv^Qod  et  al.  v.  Wesley Bills  of  Exchange  etc.,  VII.  16...  100 

Eberts  V.  Montreuil  Joint  T£nanct,  3  251 

£berts  et  al.  v.  Lari>ed Imterlocutort  Judgment,  4 244 

V.  Sraythe  et  al Navigation,  3 303 

Eccles  V.  Moodie  et  al Trespass,  II.  6 430 

Ecclestone  v.  Jarvis ...Tenancy  in  Common,  1 • 420 

Edison  V.  Hngadone Amendment,  III.  14 27 

Edwards  V.  Holmes ...Replevin  etc.,  10  382 

Ekins  V.  Evans • Pleading,  II.  14 346 

Elder  V.  Kelly  (4^.)Bills  of  Exchange  etc.,  9 4 

Electors  of  Board   of  Police  of 

Brockville,  In  re    Mandamus,  5  291 

Elliot  V.  Wilson  et  al Assessment  of  Damages,  1 56 

Elliott  V.Hall Army,  2    45 

Elliott  et  al.  v.  Crokeretal. (4/?.) Executors  etc.,  1 12 

V. — (^^.)New  Trial,  2 21 

Ellis  v.Grubb    Deed,  III.  5,  6  153 

Elmore  v.  Golman ..., Costs,  I.  (1),  6 130 

Elvidge  V.  Boynton    • Judgment  as  in  case  of  Nonsuit,  1. 9  255 

V.  Richardson  Goods  Sold,  6 •...  227 

£I\food  V.  Monk  Insolvent  etc.,  19 241 

Emery  V.  Miller ,.... New  Trul,  IV.  2  311 

Empey  v.  Loucks., (^Ap.)Do\if^R9  1 « 10 

English  V.  Everitt..... Arrest,  I.  42 49 

■  V. , Irregularity, 22... • 249 

Erwin  V.  Powley  «  18 249 

Evans  V.  Kingsmill   Costs,  III.  4   135 

■  V. Judgment  non  obstante  veredicto, 

2    254 

V.Shaw Limits,  II.  13  282 

E vera rghim  V.  Leonard False  Return,  1    210 

Everett  et  al.  v.  Howell  et  al.  ...Religious  Societies,  2  380 

Ewart  v.  Bowes Assumpsit,  II.  2 60 

v.  Weller   ., Pleading,  VL  2  353 

Ewing  et  al.  v.  Cameron Bills  of  Exchange  etc.,  III.  5 86 

V.  Lockhart  Affidavit,  10 18 

V. Arrest,  1.  27 47 

FAIRCLAIM  dem.  Thompson  V. 

Putman Subpcena,  5  415 

Falconridge  V.  Hamilton   Escape,  21  • ISS 

Falls  V.  I^wis   .*•• Nonsuit,  5   322 

Falls  et  al.  V.  Lewis   Costs,  I.  (1),  3,  1    133 

Farish  V.  McKay  Fraudulent  Deeds  etc.,  10 221 

Farr  V.  Arderley  • Execution,  5  201 

Farrish  v.  Shields Writs  of  Trial  etc.,  3 :  454 

Ferguson  V.  Malone Dower,  II.  3    ....i 169 

■  y.  Murphy  Arrest,  I.  2 • 45 

Ferguson  et  al.  v.  Adams  et  al... Gaoler,  2 223 

— V. «        3,4 224 

■  V.  Magistrates,  11, 12  .^ 284 

V,  SmBiFFyL  15,23 392 
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Feiiguson  el  al.  v,  Adams  et  al... Trespass,  II.  1    429 

■'  V.  Kerr  Account  stated,  7 15 

Ferrie  v.  Jones  et  al (Ap. )EviDEJiCEy  4> • .••••.., 11 

V. Pleading,  III.  8  332 

V. Statutes  (Construction  op)  6 407 

V.  Mingay  Bail,  III.  11 ^ 77 

V.  Rvkman Bills  op  Exchange  etc.,  V.  4 92 

V.  Starkweather Witness,  5 ,,..  451 

—— V.  Tannahil Notice  op  Assessment,! 326 

Ferrie  et  al.  V.  Lockliart  ....Demurrers,  10    , lb9 

— V.  — —  ..Insolvent  etc.,  24,  25  241 

V.Young  Costs,  I.  (1),  11 131 

Ferris  v.  Dyer  et  al District  (now  County)  Court,  1...  166 

V. False  Imprisonment,  3, 4 209 

V. Irregularity,  7 248 

Fido  V.  Wood    Arbitration  and  Award,  VIII.  3..   4t 

V. Assault  AND  Battery,  3 55 

Field  V.  Kemp  Highway,  3 230 

Finnfgan  v.  Jarvis (-4jp.)Sheripp,  3 32 

Fish  V.Doyle Apprentice,  1 29 

Fisher  V.  Brooks   Amendment,  I.  4 21 

. V.  Daniels  et  al Arrest,  II.  10 , 50 

V.  Ferris Contract,  12,  13    ^..^ 126 

V.  Thayer  Appidavit,  3 18 

Fisher  et  al.  v.  Beach  Absconding  Debtor,  11 11 

■  v.  Edgar  Judgment,  9 252 

V.  City  of  KingstonCosTS,  I.  (1),  18 131 

Fitzgerald  V.  Webster  Evidence,  IV.  2  196 

V. .., Malicious  Arrest,  4 287 

Flaherty  v.  Mairs Pleading,  VIII.  2 355 

Fleming  v.  W^ilkinson  (Ex'rs  of) Amendment,  I.  1 21 

Flewellyn  v.  Webster    .....District  (now  CouNtY)  Council,  2  163 

Flint  V.  Spafford   Practice,  III.  1  368 

V.Bullock Bond,  I.  11 104 

Ford  V.  Carrall (Ap.)CQSTSf  3    7 

V.  Crabb (il/).)JuDGE  of  County  Court 16 

V. (4pOMandamus  , 19 

V.  Lusher Absconding  Debtor,  8 10 

Ford  et  al.  v.  Spafford  Attorney,  III.  7 68 

■  V. (Ap»)SKT  OPP 31 

Forrester  v.  Clarke   Arrest,  IV.  14,  15 53 

— -  V.Graham Appearance,  2    ..*. 28 

V. Nullity 330 

V.  Spencer New  Trial,  X.  10 318 

Forster  v.  Bettes  et  al Composition 123 

Forsyth  V.  Hall Execution,  13 202 

V. ' Heir,  1 229 

• V. , Limitations  (Statute  op),  I.  1 272 

Forsyth  etal.  v.  French  et  al  ...Debt,  2 151 

■  v.  Johnston  et  al*  •  Executor  etc.,  III.  8.« 207 

Fortune  v.  Hickson  etal  ..•••..  Set  off,  9 • 389 

Foster  v.  Fraser Money  lent ••.... 299 
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Foster  V.  HodgAon Stay  of  Frogebdings,  2 413 


V.  Miller District  (now  Countt)  Court,  4.   166 

V. ..••••.. •.••••RSPLEVIN  ETC.,  11.. 382 

Fowke  V.  Fothergill Bond,  II.  14 106 

V.  Lister •  .Arbitration  and  Award,  IV.(l),  9.     36 

' V. Practice,  I,  28 362 

Fowler  v.  Hooker  et  al Carrier,  7,  8 112 

V.  McDonald Appeal,  2 28 

Fraiick  v.  Huffman Accord  and  Satisfaction,  7 14 

V.  Lafferty  ......•*. ..Pleading,  II.  26 347 

Fraser  V.  Bacon Judgment,  19.... 253 

V.  Dickson • . . .  .False  Imprisonment,  8. 210 

V Jury,  10 261 

V Sheriff,I.22 392 

V.  — Warrant,  2... 447 

V.  Flint Goods  sold,  2 226 

Fraser  q.  t.  v.  Thompson Amendment,  II.  23,.  ...•••  • 24 

V. •..Usury,  7.... 440 

Freeland  v.  Jones .Limits,  II.  15 282 

French  v.  Kingsmill Bankrupt  etc.,  13,14. 80 

— vi Queen's  Bench,  2 375 

Friesman  v.  Donelly  et  al Pleading,  II.  4 344 

Fuller  V.  Hall Practice,  I.  15 361 

Fullmer  et.  ux.  v.  Dougan Dower,  IF.  13 170 

Furniss  v.  Sawers Auction  and  Auctioneer,  3 71 

GALBRAITH  v.  Walker Arbitration  and  Award,  I.  9. . . .     31 

Gallagher  v.  Brown  et  al.. . (^pO^REspass,  I.  12 427 

Gamble  v.  Burnside  et  al . .  (-4/?.)  By-law,  4,  5  ...  • 5 

— —  V. .  .  (-4^.)LlCENSE,  1 18 

Gambleetal.v. Bussell ..Execution,  1.. 201 

V.  Jarvis  ........  .Absconding  Debtor,  16 4 

V. False  Return,  7 211 

V.  Rees Assessment  of  Damages,  2,  3. . . .     56 

V. ....Covenant,  I.  6,  7 142 

V «         II.(1),5 143 

r  V. Deed,  II.  13 153 

•  V. Estoppel,  5 192 

V. Notice  of  Trial,  12, 13 328 

V. Record  (Nisi  Prius),  11 378 

V. Uses  and  Trusts 438 

Gardener  y.  Morrison .Arrest,  I.  32 48 

Gardiner  v.  Gardiner Executor  etc..  III.  4  .  • 207 

Gardner  v.Burwell  et  al Magistrates,  1 283 

V. New  Trial,  VI.  2 313 

V.Stoddard Costs,  1.(2),  1 132 

Garfield  V.  Simons Arrest,  III.  6 51 

Garland  v.  Burrowes. Attachment,  II.  12 63 

Garrion  v.  Woodruff. (^pO^ariance,  1 36 

Garrison  v.  Balkwell.. Attachment,  III.  2 63 

Gasco  V.Marshall  et  al Fixtures,  2 215 

Gas  Company  v.  Blue same  as  Gas  Go.  v.  Russel  et  al.  infra. 
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Gras  Company  v.  Davis  •••••••  same  as  Gas  Co.  v.  Russel  et  al.  infra. 

'  V.  Kissock  • . • . .Notice  op  Trial,  8  ••• •••..  327 

V. «  «       11 328 

■  V.  Nicolls Gas  Compaj^ies,  3,  4  • 224 

■  V.  O'Neill  et  al . .  same  as  Gas  Co.  v.  Kissock,  supnu 

— ^— V.  Russel et  ai • .  •  Gas  Companies,  2 •••••..  224 

Gass  V.  Colcleugh New  Trial,  IX 316 

Gates  V.  Crooks Verdict,  2 444 

V.  Devenish •  •  •  .Magistrates,  13 •  •  284 

■  '      V, Statute  Labour* ••••••• 407 

■  V.  Tinning  ••••••••••••.  Gaming,  3,  4,  5 223 

Gates  et  al.  v.  Crooks  •  •  • Bills  of  Exchange  etc.,  VII.  7* «     97 

: V. ........New  Trial,  X.  6 317 

V. Poundage  etg.^I... •••.  359 

V. ........ Usury,  1 439 

Gavan  v.  Lyon • Practice,  If.  5..  ••• i 364 

V. Term's  Notice,  1  •• 421 

Geddes  V.  Culver  et  al Usury,  10 440 

V.  McCracken Set  off,  17 390 

'■ — V.  Rodgers Costs,  VL  3 138 

Gee  V.  Atwood Arbitration  and  Award,  V.  11 .  •     39 

Genesee  Mutual  Ins.  Company  v. 

Westman (Ap  )CoNTRACTy  1 ..•• 6 

Genesee  Mutual  Ins.  Company  v. 

Westman (Jp,)FotLEiGv  Corporations,  I.  12 13 

German  v.  Grooms ..Dower,  II.  4 169 

Gibb  v.  McDowell. ..••.. General  Average, 2,  3. 225 

V.  Morisette Bills  of  Exchange  etc.,  V.  22, 23.    94 

Gibbs  V.  Crawford  et  al.  •  .(..^77.)Landlord  and  Tenant 17 

V.Kimble  •••••••••••••  Indorsement,  I.  8.  .•••  ••*.. 236 

Gibson  v.*Cubitt Covenant,  11.(2),  14 145 

'  V.  Washington .Judgment  as  in  case  of  Nonsuit,!.  8  255 

Gilbert  v.  Simpson  et  al , .  Arbitration  and  Award,  VI.(l),  6    40 

Gilbert  et  al.  v.  Sleeper.  ...•••  .Evidence,  II.  2 19^ 

Gilkisou,  In  re.  • .  • Attorney,  I.  1 63 

Gill  V.  Brown Seduction,  5  .•••••. 386 

Gillespie  et  al.  v.  B.  A.  Fire  and 

Life  Assurance  Company  . .  Insurance,  9,  10 242 

V. New  Trial,  L  17...., 306 

: V.  Cameron  ....  Costs,  VI.  2 •••••  137 

V.  Grant Bail,  IL  8 74 

— ^— —  V. Nickerson. • . .Attorney, IV.  9».. 70 

— ^-^— —  V.  ■  • . .Insolvent  etc., 26 241 

v.  ....Judge  (in  Chambers),  5 251 

^—^ V. ....Limits,  I.  6 281 

Gilmore  v.  Crooks  et  al.  •  • Executor  etc.,  I.  11 205 

'  V.  Edmunds ^  • . . . Bills  of  Exchange  etc.,  V.  17.  •  •     94 

V. «  «  VIL  9..     97 

— ^ V*  Lockhart  et  al .Lease,  I.  6.... ..••  265 

Gilmour  V.  Hayes  .. .   •• Evidence,  I.  2 •••  1^ 

Gilmour  et  al.  y.  Wilson  et  al.  •  .Judge  (m  Chambers),  3 25! 

Gilpin  ▼.  Greene  •• •«£viDEiiCBy  L  5  ••••» • IM 
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Gilpin  V.  Greene Joint  Stock  Cohpant,  1 250 

Gissing  et  ux.  V.  Hopper Monkt  had  and  rec£]vbd,  10....  398 

Glass  V.  Colcleugh Ahhkst,  HI.  9 51 

Glassford  et  al.  V.  McFaul Bills  of  Exchange  etc.,  VII.  5..  98 

Gleeaon  v.  Wallace Evidence,  VIII.  I 199 

Glenn  v.  Box Practice,  I.  9 361 

Glynn  v.  Dunlop Capias  ad  Satispacienduu,  5  . . . . 

Goldie  V.  Maswell Buj^  op  Exchange  etc.,  HI.  I... 

V.         -—  Partners  etc.,  6 

Good  etal.  v.  Harper Contract,  5 124 

Goodall  V.  Elmaley Covenant,  I.  4> > 142 

V. «            II(1),4 143 

V.  Glen6t  al Costs,  VII.  1 138 

Goodorham  v.  Chambers  et  al. . .     "       VIII.  6 140 

, . Pasment,  3 337 


85 


.  335 


V.  Cliilver- CoSTa,  1.(3)  7.. 

Goodtitl^  d.  Garten  v.  Rue Ejkcthent,  H.  3 . . . 

■  Kimball  v.  Ripson  ..Practice,  II.  9 

■  ■    ■    Synden  v.  Barker  ..Crown  Grant,  13  , 
Gordon  v   ~ 


133 
176 


148 
366 
159 
328 


.  Canirk Practice,  II.  34 

—  V.  CIcghom Demurrers,  14 

■  V. Notice  of  Trial,  14 

V.  Fuller Ahrebt,  II.  14 

V. Commissiontoekaminewithe8Ses,2  119 

V. Evidence,  VHL  4 199 

V.  Sonierville Arrest,  HI.  5 51 

Gore  Bank  v.  Chase Demurrers,  16 160 

Gorhain  v.  Boulton Gaming,  2 223 

Gorrie  v.  Beard  etal Judgment,  13 253 

Goslin  V.  Tune Interpleaders,  3 246 

v. Judgment,  4 252 

C^uld  V.  Birmingham    Bail,  II.  12 75 

'    V.  Freeman Judgment,  23 254 

v.Jonea Rideau  Canal 384 

V.  White Sheripf's  Sale,  6 404 

Gouldrich  v.  McDougall    Amendment.  III.  2 26 

Gourlay  v.  Gunn  et  al Pleading,  I.  3 341 

V.  McLean  Appearance,  8 39 

Gouthier  v.  Routh Foreign  Judgment,  9 217 

Grace  v.  Meighan Security  for  Costs,  3 386 

Gracey  v.  Wilson .....Set  off,  11 389 

Graham  V.  Browne  et  al Principal  and  Agent,  4 371 

->  V.  Elliott Executor  etc..  III.  13 208 

V.  Kingsmill Escape,  4 186 

V.  Quinn Testatum  Act,  2 422 

Grand  Itiver  Navigation  Company 

V.  McDougall  et  al ARarrRATioN  and  Award,  V.4...     38 

V.Wilkes Notice  of  Trial,  2,  3.  4 22 

Grant  v.  CaldweU (Ap.) Warranty,  1,2 37 

V.  Eyre  et  al Bills  op  Exchange  etc.,V.  21...     94i 
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Grant  V.  Mcintosh  (executors  oQJuDGMBNT,  6 299 

▼.McLean  Sheriff,  III.  3 396 

▼.Taylor eta] Practice,  II.  35 367 

Grant  et  al.  v.  Fanning Mesne  Profits,  I.... 295 

Grantham  V.  Caldwell  Lease,  I.  7 , 265 

—  v.Jarvis   False  Return,  13, 14 212 

.  V. NuL  tiel  Record,  1  m. 330 

— : V.  Peters  Indorsement,  I.  6 296 

V.  Powell Limitations  (Statute  or).  III.  13..  278 

Gravely  ▼.  Jones   (il;7.)PLEADiNG,  33 28 

Gray  V.  Smith   Set  off,  3 388 

Gray  q.  t.  v.  Dettrick    Penal  Action,  2 339 

Green  v.  Hamilton    Mesne  Profits,  4s  5 295 

V. Pleading,!.  12 342 

Gregory  v.Flannigan Certiorari,  1 115 

Gregory  et  ux.  v.  Connolly  Account  (Action  of),  1, 2, 3 14 

V, Estate,  7 190 

Greig  et  ux.  v.  Baird Limitations  (Statute  of),  IV.  11...  280 

Grey  V.  Holme Practice^  I.  2 «...  360 

Griffiths  V.  Welland  Canal  Co... .New  Trial,  X.  1 317 

Griggs  V.  Meyers Attorney,  III.  18 69 

Grisdale  v.  Boulton   Arbitration  and  Award,  III(2),  7.    34 

Grover  y.  Bullock General  Average,  1 225 

V.  Cameron  Frauds  (Statute  of).  III.  3 220 

Groves  V.  Clark  etal Evidence,  II.  13 ; 195 

Grousette  v.  Ferrie    Carrier,  9 • 112 

V. General  Average,  4 225 

Gunn  V.  Gillespie Auction  and  Auctioneer,  4 7! 

V. Trover,  IL  2 636 

V.  McDonald Malicious  Arrest,  16 289 

V.  Van  Allen New  Trial,  VIIL  12 315 

Gwynne  v.  Brock Leave  and  License,  4. 266 

— I —  V. Pleading,  VIIL  1 355 

HAACKE  V.  Gordon Executor  de  son  tort,  1,  2 ;...  268 
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■  Y.  Skinner   ••... Seduction,  12  ••• 387 

McMan  Y.  Patterson  et  al Process,  6 373 

McManmon  Y.  McElderry ...Arbftration  and  Award,  IV(2),  4    36 

McMann  y.  Paterson  et  al Process,  6 373 

McMartin  Y.  Graham  et  al Sheriff,  V.  19, 20 402 

'        V, Verdict,  6 445 

'■  '             Y.  McKinnon .....Bail,  II. 6 74 

'     ■■  ■    Y.  McPherson Sheriff,  1. 6 391 

Y.  Powell Jury,  6 • 260 

■               u.  Powell  et  al <<      7 261 

— —  Y. .— — — — Sheriff,  1.5 391 

— —  Y.  Spafibrd ....Attorney,  III.  3 68 

Y.  Traveler NewTrial,X.  17 318 

McMicking  Y.  Spencer Costs,  III.  6 136 

McMillan  Y.Fairfield .....New  Trial,  X.  11 318 

"  V.  Fergusson Costs,  II.  9 135 

V.                 Notice  of  Trial,  4 327 

^— —  Y.  Miller •.... Arrest  of  Judgment,  11 5* 

MbMullen,  In  re Arbitration  and  Award,  111(2),  8.  34 

McMurraj  Y.  Orr Costs,  1(1),  22 132 

McNab  Y.  Adamson «...Case  (Action  on  the),  9 115 

Y. £asem£nt,5 172 

'  ■  Y.  —  (4p.)  Issue 15 

■  ■  Y.  Bidwell  etal Parliament,  1 233 

■  Y.  Dunlop  etal..  In  re.... Landlord  and  Tenant,  II.  5 •...  26t 

■  ■         Y.  Magrath Libel  and  Slander,  1.8 268 

Y **  111(2),! 271 

V.  McDonell ..Pleading,  IL  15 340 

■  '  V.  McFarlane Covenant,  I.  8 142 

■  Y.  McGill Contract,  14 126 
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McNab  V.  Seeve3*««««.« Costs,  1(3),  8  •«•.••  134 

V.  Stinsoo ^.••, Evidence,  VII.  2«. *••  198 

•^—  V.  Wagstaff • Bills  of  Exchangjb  £TC.,  VIII.  5...  101 

V. ••• Nonsuit,  15. 323 

McNair  V.  Sheldon....! ;....Cobcmis8iontoexamin£WITness£S,4  119 

— —  V,  —  .— .^ •.••.JUDGMSNT  AS  IN  CASE   OF  NONSUIT, 

L  18 256 

— *-  y.  ■  :• • Venue,  5 .«• • 444 

McNaini  et  al..  In  re Mandamus,  21.«...«»« 293 

McNally  y.  Stevens ..« Scire  Facias,  4.«...«««.*....*«.*«*«.....  385 

McNaught  v.  AJlen {ApJ)LiM%isf  2 • ««•     17 

McNeil  y.  McNeiL..»«*« •••...Practice,  II.  9....»« ••.••.•••••••«.  364 

■  y.  Tnun«.*.*« •»••••••••••  •••Surrender,  4  •••••••••••••••••••••••••••  417 

■    ■        y^ •...•• Trespass,  L  18 429 

■•"^^■^^•^  y«  ^^^■^••••••••••••••••••^ •••  xx«  ^9,  «V/. •••■••••••. •••••••••  Twv 

—— —  y.  ——'••••••••« •«•  Verdict,  4....^. •••••,  445 

McNicol  y.  McEwen*^. ••••••• Partners  etc.,  3 •••••••  335 

McPhedrany.Lusher....*^. Foreign  Judgment,! ••••  216 

McPherson  y.  Campbell. •... Insolvent  etc.,  20 •«  241 

y«DiCkS0D InTE^ILOCUTORT  JUDGMBNTf  10, 11*«.   245 

McPherson  et  aL  v.Dickson  (iljp.)PLEADiNG,  3 • • ••    24 

V.  Hamilton. ••.Escape,  18....«.^»» 188 

V. -.Nonsuit,  8 323 

.  V.  McMillan.... Foreign  Judgment,  10, 11, 12  •••••••  217 

•y.Mo8ier(bailof}BAiL,  I.  12 •     73 


Mead  et  al«  y.  Hamilton False  £eturn,  12  • 212 

V-  Hendry.... Auction  and  Auctioneer,  7 72 

Mearns  y.  Gilbertson.^^...... Costs,  1(1),  17 •«  131 

Meighan  y.  £eynolds...*««. ••.Limits,  I.  3 • 280 

Meighan  et  al.  y.  Broivn.... Bail,  III.  1 • ••    76 

y.  Finder Absconding  Debtor,  27 •..•••••••     12 

Meredith  y.  Culver  et  al...- Bills  of  Exchange  etc.,  V.  9...^^.^     93 

Merdtt  v.  Ives  et  al. ...Carrier,  4 •••••  111' 

Merwin  et  al.  v.  Gates (exar'8or)BiLLs  of  Exchange  etc.,  VI.  2....«.     96 

Metcalfe  v.  McKenzie  et  aL Administration  Bond,  1, 2, 3, 4  ..••     17 

•— —    V.  — — — • Amendment,  U.  38 • 25 

Meyers  v.  Burke - Limitations  (Statute  of),  IV.2...  279 

v.  Marsh • ...Fixtures,  1 • ^..  215 

y. .••Trespass,  I.  9... 427 

Michie  v.  Allen •«— Arrest,  II.  7 • • 49 

Michigan  Bank  v.  Gray  et  aL..^. Bills  of  Exchange  etc.,  III.  ll.^..    87 

V.  Witness,  12 **.  452 

Micklejohn  v.  Holmes Security  for  Costs,  2  ...• — •  386 

Milbufn  v.  Milhum. Lien,  2 272 

y. Tender,  2 ..•.•...••.  4/21 

Miles  y.Harwood Payment  into  Court,  1 •••  338 

MUIard  v.  Klrkpatrick ...•: Pleading,  VIII.  5 356 

Miller   v.  Ferrie. • Bills  of  Exchange  etc.,  VL  lO..^^    97 

V.  Hamilton. —•••.. Bond,  IL  6^«.....» ••.. 105 

«— — ^*-y.Mnnro««..«...««««..««..*MoNEY  paid,  2 •.•«••.•••  300 

y. - Practice,  L26 —... ^62 

^MMMMHMB  y^  '■^^^^^'••••••. •••».. •••••ABT  0FF|  W^^*. •••••.... a... .»••••••. •••••••  w90 
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Miller    v.  Palmer  et  al Evidence,  I.  1 193 

V.  Purdy  .„.. Case  (Action  on  the),  3...... .•••••..  114 

Mills  V.  James  ...•. Clerk  of  the  Crown  andPl£as,1.  116 

V.  Monger.... Notice  of  Action,  11 326 

V.  Scott Patent,  2,3 337 

Milmine  v.  Hart Replevin  etc.,  9 r»..  382 

Mink  V.  Jarvis (4pO  Sheriff,  7 • 32 

■Mitchell  v.  Defries ....Assault  and  Battery,  7 56 

■  V.  Jennings Account  stated,  8 15 

•■  V.  Linton. Covenant,  11(2),  IS..... 146 

■  V.  Thompson Forcible  Entry  etc.,  2 216 

Mittlebeiger  v.  By. Rideau  Canal,  2 3S4 

-v.  Merrittetal Prohibition,  2 373 

v.  Whitehead  et  al..PRACTiCE,  II.  8 364 

Mittlebergeretal.  v.  Clarke Arrest,  II.  3 49 

■  V.  Merritt  et  al.  Assumpsit,  I.  9 59 

—  V.  The  B.  A. 

Fire  and  Life  Assurance  Co. Insurance,  5, 6 242 

Mofiat   V.  Macrae Arrest  of  Judgment,  1 53 

V. "  12 54 

■  V. Pleading,  II.  2 343 

Moffatt  V.  Vance Bills  of  Exchange  etc.,  V.  7 92 

Moffatt  et  al.  v.  Loucks Oyer 232 

■  V. „.. Witness,  4.... 451 

Molloy  V.  Stansfield New  Trial,  II.  23 310 

Monaghan  v.  Fergusson  et  al Common  Schools,  2 121 

V.  Fraser (A?).)  Pleading,  1 23 

Monahan  v.  Foley  etal..... Trespass,I.  14 428 

Monk  v.  Capelman New  Trial,  VIII.  16 ..«« 316 

Montforton  v.  Bondit Receipt,! • 376 

V.  Montforton  et  al  ...Pleading,  II.  31.... •• • 348 

Montgomery  ▼.  Howland Limits,  I.  2 280 

V. «      II.  4 281 

■  V.  Robinet Insolvent  etc.,  9 240 

Montreal  Bank ..See  Bank  of  Montreal. 

Moodie  v.  Bradshaw  et  al ....New  Trial,  1. 14 306 

Moore  v.  Holditchetal .General  Issue,  4..... 226 

V.  James Affidavit,  1.... 18 

V.  Malcolm Action,  3 16 

Moore  et  al.  v.  Hicks New  Trial,  VIII.  7 313 

Moranv.  Maloy Insolvent  etc.,  5 •••••  239 

Morden  v.  Morgan ...Attorney,  III.  11...... 69 

Morgan  v.  Mosier  et  al..  Bail,  III.  10 76 

Morgsm  et  al.  v.  Simpson  et  al...BouNDARY  Line  Commissioners,  4..  108 

Morley  et  aL  v.  Nichols Pleading,  X.  5 356 

Morris  v.  Randall Costs,  II.  4 134 

Morris  etal.  v.  Grahametal Sheriff, *V.  15 •• 402 

Morrison  v.  Lowdon Attachment,  II.  3  (note) 62 

Morton  v.  Benjamin (Ap.)NoTiCEf  3..... 22 

v. i^pO  Principal  and  Surety,  1,  2...., 29 

V.Thompson New  Trial,  II.  13 308 

'    V.  PLSADINGyll.S... ...* 345 


IlfDXX  TO  THK  CA8B8.  515 

PAoa 

Morton  et  al.  v.  McDonell Trover,  II.  5 437 

Mosier  v.  McCann Absconding  Debtor,  3 ••••     10 

Mott  V.  Gray  et  al Sheriff,  II.  20 394 

V.  Loucks Judgment,  22 .••• 254 

Mouck  V.  Stewart Bond,  L  4 102 

V.  Maynard  Jury,  2,  3 260 

MooIsoQ  V.  Eyre Verdict,  14 • 446 

Mowat  V.  Forshee, Absconding  Debtor,  19 11 

-V.  Switzer  et  al Principal  and  Surety,  4 372 

Muckleroy  v.  fiurnham Seduction,  9 387 

Muir V.Jones • Bills  of  Exchange  etc.,  V.  31 95 

Muirhead  v.  McDougall  et  al Nevt  Trial,  II.  5 307 

Mulgrew  v.  Pringle  Evidence,  I.  6 193 

V. Tender,  3 421 

Mullen  et  al.  v.  Kerr Goods  sold,  4 226 

Mullens  v.  Armstrong  Absconding  Debtor,  18.... ..••.. 11 

Municipal  Council  of  Northum- 
berland and  Durham  v.  Bull 

et  al (4p  )  Municipal  Council,  5 21 

Municipal   Council    of  Lincoln, . 
Wetland  and  Haldimand  v. 

Thompson  et  al (Ap.)FL^ADTi!fGy  34 29 

Munson  v.  Hamilton. ......Escape,  10. 187 

v. "       17 188 

Mumey  v.  Heron ....Demurrers,  4 '. .....;. ••.....••  158 

Murphy  v.  Boulton   Affidavit,  8  (note) 18 

■n  V.  Buntetal Husband  Am)  Wife,  4 232 

■  V. Misnomer 297 

•  V.  Bumham Practice,  I.  22 • 362 

.  V.  Fraser /New  Trial,  VIII.  4 314 

Murray  v.  Millar  Bills  of  Exchange  etc.^  VIL  9 99 

Muttlebury  v.  Hornby  et  al "  V.  27 95 

Myers  V.  Cornell  "  V.20 94 

V.  Howard  et  al Trespass,  1. 2 •••  427 

■  V.  Rathburn    ...............Amendment,  1. 5 21 

V. Bail,  II.  3 74 

i V.  Wilkins • Bills  of  Exchange  etc.,  1. 10, 11..    82 

NAGLE  V.  Kilts  Seal 386 

Nassau  v.  O'Reilly    Bills  of  Exchange  etc.,  III.  24....    85 

Neeson  V.  Eastwood Deed,  III.  17,18 155 

NeUis  V.  Wilkes  et  al Case  (Action  on  the),  4 «••  114 

Nelson  et  al.  v.  McDonell Evidence,  IV.  3 196 

Neven  v.  Butchart ....Arrest,  I.  5 46 

Nevills  v:  Wilcox New  Trial,  X.  4 317 

Nevils  V.  Hervey  .Particulars  of. Demand,  8.... 334 

New  V.  Bum  et  al.. Principal  and  Agi^TvI 370 

Newcastle  Dist.,  In  re  Sheriff  of... Mandamus,  9 • 291 

Newborn  v.  Lawrence  • .....Bills  of  Exchange  etc.,  t.  7, 8 82 

Newkirk  v.  Payne General  Issue,  2 • 225 

NiagaraDist.  Court,  In  re  Judge.of  Attachment,  I.  2 61 

Niagara  Falls  Road  Co.  v.  Ben9on{Ap.)  Joint  Stock  Company 16 
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NiHganiFalUfioad  Co. v.  Haiiiilton(4p.)  Joint  Stock  CoMPAmr ^.    1( 

Niagara  Harbor  and  Dock  Co.  ▼. 

Smith Abscoiidino  Debtor,  22 12 

NiehaJl  v.  Cartwright  et  al Judgment,  ft,.^.*^*.* «.►,.•,•.„ 252 

Nichall  et  al.  v.  Williama Executor  etc,  II.  2. 2(^5 

Nichol  V.  McKelvey».*.......^.*..AppsARANCs,  6,,...»^, ............ ......    29 

— ——V.  Mooneyetal..*..*^.. .. Distress,  II.  7..,*....,. 163 

Nicholls  V,  Cotter «         1. 12, 162 

V.  McGill Assumpsit,  II.  7 68 

Nichols  V.  King  et  al... Contract,  10 125 

■  V.  Raynes Bills  op  Exchange  etc.,  VIIL  3...  101 

Nicholson  y.  Allen ..Costs,  III.  5 136 

Nicholson  dem.  Spaflbrd  v.  Roe..AppiDAViT,2 18 

V. Evidence,  VII.  1 198 

Ntckall  V.  Crawford Fieri  Facias,  1 2H 

Nicdls  V.  Madill   Bond,  I.  1 102 

V. Maintenance  (Statute  op),  19......  296 

Noad  et  al.  v.  Brown (-^^O  Pleading,  9 25 

Nordheimer  et  al.  v.  O'Keilly Bills  of  Exchange  etc.,  IV.  17....    91 

Northcote  v.  Hodder Writs  op  Trial  etc.,  12 464 

Norton  V.  Latham ..Arrest,  I.  43.. 49 

V.  Post Foreign  Judgment,  4.... 216 

Notmao  v.  Aapelje Practice  Court.. 369 

Nugent  V.  Campbell Covenant,  11(2),  15 14d 

OATES  V.  Cameron FnETPURes,  3 215 

V, . Trover,  I.  13 436 

O'Brien  y.  Harrahy Pleading,  II.  12 345 

O^nnor  v.  Anon... »••••.....«.. ..ARREsn  IV.  4  •.•.••.•.... 52 

■  ■  ■  ■  ■  V.  Clements  et  al....*.. District  (now  Countt)  Council,  8  164 

V.  Hamilton  » Sheripp,  I. 2...w. 390 

V "        III.  19 398 

Ogilvieet  al.  v.  Kelly Arrest,  I.  12, 13,  14. 46 

O'Grady  v.  McDqneU  .••*... .....ARBrrRATioN  and  Award,  VI(2),  9.    42 

O'Hara  V.  Foley   „.»... Tolls,  1...... 425 

Oliphant  v.  McGinn  ...*••.•»« Judgment,  7......; 252 

Oliver  V.Stephens etal....». New  Trial,  X.  12 318 

O'NeiU  V.  Bamhart Costs,  II.  8....4 134 

■  V*  Hamilton  %..«..«...»•%.. Sheripp,  I.  8, 9,  10 391 

■■      ■    ■■  V.  P^NTin  ...••.BilU  op  EzCHAlfGfl  ETC.,  III. 2 85 

V. — "  vni.2...  100 

O^NeiU  et  al»  ▼.  Leight Master  and  Servant,  5 295 

■  v.—  »•..«.... ...Onus  Probandi, 2.... 331 

■■  V. ...t.PHACTICE,  I.  18 361 

0*KeiUy>Inre  .•..,.... .Attorhey,  11(3),  8 67 

—— V,  Armstrong  ....• «         11(2),  4... 66 

■■■  V.  Moodie  -%.... Escape, 8>  9..... >.... 137 

Ordnance  Department  v^JohnsooORDirANCB  Department,  2 332 

Orr  y»  Stabhock «... Nones  op  Trial,  16. 328 

-—▼.—— .Practice,  II.  13 364 

Orser  V.  McMichnel  et  nl......,..TRSSPAS8,n.8.., 4^9 

V.  SikUer Nbw  Trul»  XI.  1 320 
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Onnaa  v.  Gandar „.» Boordart  Lire  CoMiusaionKtta,  3..  108 

Ostrom  V.  O'Connor Plhading,  VII.  1 354 

v.- — TBESPAas,II.  5 430 

Oswald  V.  Uewburn Mauciods  Prosecution,  4 290 

Ottawa  Diat  Council  v.  Low  etal.DiSTSiCT  (now  County)  Covncil,  1   168 

Oatwater  v.  Dafoe~ Appral,  4 28 

V. Sh«ripp,  IIL2S 398 

OriaU  V.  Bell Falsb  Iupbisokment,  6 ^....  209 

PACE  V.  Meyera (JpOP^ACTicE,  1,  2 23 

Page  V.  Phelan „.„ Judgment,  18 253 

Palmer  y-  McDonald Practice,  II.  14 36* 

Pardow  V.  Beatty New  Trial,  VIII.  13 ^...  315 

Parent  \.  McMahon I  rr  sou  la  hit  y,  S 24<$ 

^ke  V.  Anderaon    Testatum  Act,  1 422 

T.  Meade •'  1 422 

Parke  et  al.  r.  Davis  et  al Carrier,  1^,  19 113 

Parkerv-  Dutcher Guarantee,  1,2 227 

I^rker  et  al.  v.  Roberta Cogmovit,  9,  10,  11.  12 „....   118 

PaMmore  v.  HarriB   CoMMisBioNTOEXAUW£«iTNB(a£sl3  120 

Paieraon  v.  Black Carrier,  11 ^ _.  112 

T.  Howiaon  et  al Set  off,  14..„.„ „  389 

V.  M'Kay    Scihb  Facias,  1 386 

Patterson  v.  Attrill  et  al Stat  of  Proceedings,  I 413 

-       -v.  Calvenet  aU Capias  ad  Respokdbhdum,  4 109 

. —  V.  Miller,  la  re Attorney,  11(3),  1 66 

V.  Prince Agreement,  3 19 

V.  Reardon   Mbsne  Pr<»fits,  3 296 

Ruton  ?.  Williama    Costs,  1(3),  1 „ 138 

Payne  v.  M'Lean New  Triaj.,  VII.  2 314 

— -    V.  Verdict,   10 „ 445 

Peel  V.  Kingamill  Bills  of  Excuanob  etc.,  IV.  10_..    90 

Pflgg  V.  Pegg Costs,  VIII.  11 140 

P«ltoiiv.WelIa(AdmiiiisUatorof)SMERiFF,  II.  6 393 

Pwm  et  al.  Y.  Ruttan i...New  Trli.l,V.  3 312 

Y. ..„ «  VU.  1 313 

FennimanY.  Wiace .Jin>GHERTA.siNCASEOFNoii8Dn',II.l  256 

F«rkiDB  Y,  Connolly  Capias  as  Satibfacienduk,  3 110 

V.  O'Connolly  .„ Insolvent  ktc,  14 240 

■  ■  —  ■  v.  ScotL Absebbhent  of  Dahages,  4 56 

Panin  V.  Joyce  „....MalicioD8  Arrest,  17 289 

Penin  et  al.  v.  Caraon Cobtb,  1(1)12  » „ 131 

V.  Eaglesuin Practice,  II.  40 „....„ 367 

FenrT.B.A.FireuidLireAas.Co.IssDRAHC£,  8 „...  242 

V,  Grover AhbhdJkrt,  II.  37 ..„  -  25 

^—  V.  -  —  »■ Dehurrsrs,  6 198 

•^— T.Lawieas    „ „„ Evidxmce, V. 5 „....„ „.  197 

V.  Powell ._.„(iji.)GRAHT,  1,  2 13 

V.  Bichmond JuDGMBNTNOBOBSTAMTSVXRXtllCTO,!  259 

▼. .PixADOio,  VUI.  7. 356 

Peiif  et  aL  V.  Newcastle  District 

Inaurance  Coinpaoy...(^.)lN8inLARU~..»..._.„,....„..^......     16 

■\Ap.)f£oMKt  ?uo...„ ».„.     19 
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Peters  v. London  Board  of  Police.Br-LA ws,  2.... • 109 

_    V,  — — — — Loin)ON(TowN  of),  1 282 

Petrie  V.  Taylour NewTrial,*X.  5 317 

-^—  V. •• •••Tenancy  IN  COMMON,  4..* •••••••.  420 

Phelan  v.  Phelan Dower,II.9 169 

■  V, Infant,  3 237 

Phelp  V.  McDonell    SherI^f,  V.  2 ,.  400 

Phelps  V.  McKenzie Parliament,  2 ••...••••••  233 

Phillips  V.  Redpath  et  al Rideau  Canal,  1 ••..  383 

■  V.  Smith   •  •  Amendment,  II.  28 • 24 

Phimery  et  al.  v.  Smith.  •  •  •  •  •  •  .Witness,  16.  ..••••••  • 452 

Phinny  et  al.  v.  Stevenson    •  •  •  •  Currency ••••••••••••..•.»  149 

Fickle  y.  Perrin*  •••••••••..••  Arbitration  and  Award,  IV(3),  2.    37 

Playter  ▼.  Cameron  • Attachment,  III.  3 ••*•••    62 

V.  Taylor New  Trial,  IV.  12 312 

■  V.  Turner  .•••• Pleading,  IL35 • 349 

Plumb  V.  Miller •••••••..  Attachment,  II.  7 • €2 

Pollock  et  al.  v.  Eraser Fraudulent  Deeds  etc.,  4 220 

. V. Sheriff,III.  17 398 

Ponton  ▼. Daly  •••••• Mesne  Profits,  8.. • 296 

■  V.  Moodie  •  •  •  •  • •Estoppel,  6^. 192 

— — - y.  — ^ . •  •  •  • Verdict,  7 •••••• 445 

Popplewell  dem.  Capreol  y.  AbbottEjECTMENT,  V.  3 • 180 

. .  V,  Roe. .Judge  (in  Chambers),  1 251 

Port  Credit  Har.  Co.  v.  Jones  et  al.PoRT  Credft  Harbor  Company.  •  •  •  358 

Potts  y.  Doyle Costs,  VIII.  4 139 

Poulton  y.  Dolmage.  ••••••••••  Bills  of  Exchange  etc.,  VI.  12.  • .    98 

y. Pleading,  XI.  3 357 

Powell  y.  Boulton Indemnity  Bond,  7 234 

y. «  12 235 

y. Judgment,  20 253 

y.  Gk>tt Costs,  III.  9,  10 136 

■  y.  Williamson   •  •  .Magistrates,  6,  7 « . .  284 

Powers  y.  Scott. ••. ••••. Sheriff,  II.  16 394 
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V.Powell Scire  Facias, 3... ....... .••....  385 

■  V.  Walsh Indorsivcent,  I.  2. .... • •  236 

Watkins  V.  Nicolls •••;«•«•.•.. Pleading,  1. 2 •••.•«.••.  341 

*•  V.  Washburn......*. .Account  stated, 4 •«...•     15 

Watkins  etal.  v.  Corbett .Ship  Registry  Act,  1  .•..••••.••  405 

■■  -v.  Liebshitz Arrest,  L  II...... 46 

Watson  V.  Black ••...».  .Arbitration  and  Award,  III(2),  2.    33 

■  V.  Ermatinger Paruament,  3 333 

-'-— V.  Fotheigill #.... Judgment,  21 •  254 

»  V*  Gowen  et  al. . •  •* • . .Agreement,  4 ..•.••••••     19 

-  v..  Lee • Commission  to  examine  witnbsses,7  120 

-  y.  McDonell  et  al. ....  •Sheriff,  III.  10...«. ••..  397 

-V.  O'Beime.  .,.•• Contract,  9 • 125 

-V.  Riordenet  al.. Trsspass^II.  9 ...« 430 

-  v«  Strong  ••.••«•  •{Ap.yfvDQwaiT  as  in  cabe  of  nonsuit  .  •     16 


*>^ 
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Watson  V.  Satheriand  et  al.  •  •  •  .Arbitration  and  Award^ /¥(!), 4.    34 

V.  Terwilleger. Dower,  III.  7, 171 

■  V.  Toronto  Gas  Light  and 

Water  Company Arbitration  and  Award,  111(1),  5.    33 

V. "  ^       IV(1),8.    35 

■  V. Case  (Action  on  the),  1 113 

^ ,  V.  '  Gas  Companies,  l......^ 224 

V. New  Trial,  VII.  4 314 

■  V. Nuisance,  4.. 330 

V. Pleading,  11.36 350 

V. Water,  1,4« • 448 


Watson  et  al.  v.  Hamilton Amendment,  II.  9 • 22 

V. «  11.39 26 

. V.  ■               Sheriff,  V.  7 401 

Watt  V.  Buell Practice,  1. 32 .• .  363 

Weaver  v.  Lawrence Husband  and  Wife,  2 • 232 

Weir  V.  Harvey  et  al Attorney,  11(1),  4,  5 • 65 

Welby  V.  Beard Arrest,  II.  4 •  • .  • 49 

Welland  Canal  Co.  V.Warren  etal.WELLAND  Canal,  2 • 449 

Weller  v.  Wallace  et  al Process,  4 372 

Wells  V.  Crew Trover,  I.  10 436 

v.JRitchie Bond,  L  5 103 

Wemp  V.  Marmon  et  al •  •  .Tenancy  in  Common,  3 420 

Wentworth  v.  Hughes .District  (now  County)  Court,  15.  167 

Westv.  Brown,  (L.  Y.^ Pleading,  VL  3 353 

■         V. (R.  A.) Bills  of  Exchange  etc.,  IV.  12. .  90 

Westover  v.  Bumham •  • .  •  Arrest,  I.  29 47 

■■  V.                •  ..Capias  ad  Respondendum,  3 109 

Wheeler  v.  Sime  et  al District  (now  County)  Court,  3.  •  166 

■  V. Replevin  etc.,  8. 381 

Whelan  y.  Stevana False  Imprisonment,  7 209 

■  V.            ■■ Laborers  .« 262 

White  v.  Boulton.  i* Attorney,  III.  9 ^ 

v.  Hunter  •  •  •• Bank  of  British  North  America,2.    78 

v.  ■ •  •  •  •  .Executor  etc.,  I.  1 •  • . . •  203 

V.  Hutchinson .  • Record  (Nisi  Prius),  4 378 

V.  Petch  et  al Clerk  of  the  Crown  and  Pleas,  2.  117 

V. New  Trial,  XL3 320 

V. Sheriff,  II.  23 395 

V.Stevens Fraudulent  Deeds  etc.,  6 •  2S1 

Whitehead  v.  Brown Costs,  IL  12 135 

Whitelaw  v.  Davidson Amendment,  II.  36 ••  25 

Whiten  et  al.  v.  Caverley Nonsuit,  7 323 

Whitfield  V.  Todd Seduction,  8 387 

Whiting  v.  Mills « .Innkeeper,  1,  2 238 

V.  Nicoll Bail,L9 73 

Whitney  v.  Woods Bills  of  Exchange  etc.,  V.  12  •  •  •  93 

Whyatt  V.  Marsh Assumpsit,  I.  13..... •••  59 

Whyte  et  al.  V.  Cameron Variance,  12,13 ^•.  442 

Wilcox  V.  Burnside Trover,  II.  8.. 437 

I  ■  V.  Montgomery .Trespass,  II.  8 ••••• 430 

Wilcox  et  al.  v.  Tinning  et  al.  •  .Bills  or  Exchange  sto.,  1. 13.  ••  83 


INDBZ  TO  THB  C 

Wilcoxon  V.  Palmer RsPLfiviN 

Wilkes  V.  Flint  et  al Carrier,  S 

WilkinB  V.  Peck •••••  Arbitrati 

Wilkinsoii  ▼.  Walker Pleading, 

Willard  v.  Woolcott •  Amendmei^      I 

— —  V. •  •  •  • .  Capias  ad 

Williams  v.  Crosby Insolvent 

■  V.  Herrick Trespass, 

V.King .Attorney, 

■  V.  Knapp • New  Triai 

■  V.  McBean... Libel  and 

•—   V.  McDonald New  Triai 

Williamson  v.  McDonell  et  al.  •  .Practice,  1 

Willis  V.  Merriton Costs,  1(1)     ! 

Wilson  V.  De  La  Hooke Work  and      i 

V.  Dickie Bond,  I.  3. 

■  V.  Dillingham ^  • .  •  Ejectment     I 

■  V.  Gilmour Notice  to 

'  V.  Graybiel  et  al Conviction 

■  V.  Hill Guarantee 

■  V. New  Trial 

V.  Jamieson Scire  Facu 

■  V.  McCullough Escape,  19, 

■  V.  McQueen Bills  of  £: 

V.  Rorke Covenant,  ! 

— — —  V.  Stevens Wftness,  6. 

■  V.  Westbrooke Judgment  ai 

■  V.  Wilson Particular! 

Wilt  V.  Lai  et  al Sunpav,  4.  • 

Wiltsee  v.  Bloor Arrest,  I,  2 

Winchester  v.  Cornell New  Trial, 

Wood  V.  Leeming  et  al .Executor  e 

V. .Queen's  Bej 

V.  Moodie  et  al ARBrrRATioi^ 

V.  Sherwood Escape,  3  •• 

Wood  et  al.  v.  Campbell Alien,  6  • .  • 

— — —  V. Fieri  Facias 

■  v.  Sogers Pleading,  ID 

Woodruff  V.  Campbell New  Tiual, 

V,  Glassford .  • Contributio] 

Woodruff  et  al.  v.  Davis Trespass,  II. 

Wragg  V.  Jarvis Arrest  of  J 

. 'V. • ..••..Escape,  6,7. 

V. "      10.. 

Wright  V.  Benson Bond,  II.  21  , 

^  V.  ■  iNDEMNriY  B 

..  V.  Johnson Landlord  ats 

■  V.  Landell Amendment, 

■  V.  Marralls ^ilp.^RscoRD  (Nisi 

■  V. '  •  •(Ap.jUsuRT 

-  V.  McPherson  et  al Notice  of  Ai 

Y.  MeiTiam»>#.».«.».>BiLL8  of  Exc 
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Wright  V.  Meriam Limitations  (Statutb  or),  IV.  9«  •  •  2S0 

■>  ■  ■      ■  V.  Weed Assumpsit, II.  10  •••• •««    61 

Wright etal.  v.  Tucker  etal..  ..Bail,  I.  7 73 

Wynn  v.  Palmer Interlocutory  Judgment,  14p  •  •  •  •  246 

V. New  Trial,  IX.  3 316 

YATES  V.  Carney  et  al Term's  Notice,  5 422 

Toung  V.  Shore • ..Attorney,  IV.  6  •••••.•«••••»...    70 

V. Bail,II.  13 ♦...    75 

■    '■      V.  Stockdale Judgment  of  Non  Pros,  2 •  •  260 

Yuile  V.  Harvey Abatement,  I...... ••••••     9 

ZAVITZ  V.  Hoover  •  • Amendment,  II.  l.«.... •»•    22 

-^^ V.  Hoover  etal  ......  Execution,  2 ••••••  201 

V, ♦.«.#*Replevin  etc.,  3 • •  381 


.MMM 


CASES  OMITTED 


Abscoitdino  Debtoa. — ^Proof  of  debtor's  signature  to  a  note,  without  proof  of  plaintifls 

being  the  payees«  considered  sufficient  proof  of  the  debt    JivpUton  et  al»  y.  Dwyer, 

iv.  U.  C.  r7247. 
Afpeal. — This  Court  will  reluctantly  interfere  with  the  judgment  of  a  district  court  upon 

the  evidence,  unlen  it  tena  to  repel  any  right  of  action.    Bradley  v.  Crane,  iv* 

U.  C.  R.  122. 

Semble. — Effect  must  be  given  to  a  legal  objection,  though  justice  has  been  done. 

(Robinson,  C.  J.,  dubitante).    KeOif  v.  Baidwin,  iv.  U.  C.  R.  143. 
AppxAaAHCK.— Entry  of  conunon  bail  for  a  defendant  arrested,  is  void.  Kauniz  v.  Gtmerorii 

ii.  O.  S.  220. 
Division  Coubt.— A  bailiff  acting  bona  fide  under  4  &  5  Vic.  ch.  3,  is  entitled  to  notice 

before  action.    I\jwke  v.  BoberUon  et  aL ,  Mich.  Term,  7  Vic. 
Ejkctkkiit.— The  plaintiff  must  go  fully  into  his  case  in  the  fint  instance.    Doe  denu 

Oebome  v.  McDougaU  et  a/.,  vi.  U.  C.  R.  135. 
Escape.-— When  the  writ  in  the  original  suit  is  issued  from  a  district  court  the  declaration 

is  sufficient,  if  it  appear  that  the  amount  was  within  the  jurisdiction ;  and  it  is  not 

necessary  to  allege  any  affidavit  of  debt.    Xhnaghy  v.  Moodie»  ii.  U.  C.  R.  133. 
EsTOFFEL. — A  covenant  in  a  deed  professing  to  be  made  jointly  by  hasband  and  wife,  but 

executed  only  by  the  husband,  is  not  sufficient  to  work  an  estoppel.    Doe  dem. 

Tiffany  v.  JUeCWsn,  Mich.  Term,  1  Yic. 
Lardlord  and  Tenant. — A.f  in  possession  of  land  to  which  he  pretends  no  claim,  taking 

a  lease  from  B.,  who  represents  himself  to  be  the  owner,  is  not  estopped  from 

putting  B.  to  prove  his  title.    Doe  dem»  Eadenhttrtt  v.  McLean,  vi.  U.  C.  R.  630. 
New  Tbiai;— Refused  m  slander,  when  applied  for  on  the  ground  of  smallness  of  damages. 

Jtkiini  v.  Thornton,  Mich.  Term,  1  Wm.  lY. ;  and  Proctor  v.  JUen,  Trin.  Term, 

2&3yic. 

The  motion  will  not  be  entertained  after  the  first  four  days  of  term,  unless  under 

yery  special  circumstances.    White  v.  Church,  iv.  U.  C.  R.  23. 
Pabticulabs  or  Demand. — ^Particulars  given  in  evidence  b3r  consent  of  the  parties  ought 

to  go  to  the  jury  as  a  fact,  to  assist  them  in  forming  their  verdict.    Ksesor  v. 

Empty  et  dL,  iv.  U.  C.  R.  47. 
Pblactice. — In  moving  to  set  aside  proceedings  for  a  defect  in  form,  copies  must  be 

produced.  Lount  v.  Demena,  Hil.  Term,  4  Wm.  lY. 
PxoMissoRT  Notes. — ^Though  a  note  declared  on  vary  from  the  pleadings,  it  is  still 

evidence  under  the  conmion  counts.    Hathaway  v.  Malcolm,  Tay.  U.  C.  R.  237. 

A  note  made  at  Albany,  0.  S.,  may  be  so  declared  upon. — Kirk  v.  Tannahill,  Tay. 

U.  C.  R.  619. 
.  To  set  aside  proceedings  taken  by  a  person  in  the  name  of  the  payee,  besides  the 

affidavit  of  the  nominal  payee,  must  be  produced  an  affidavit  of  the  defendant 

denying  the  note.     Taulor  v.  Rawton,  Tay.  U.  C.  R,  663. 
Recced  (Nisi  Pbius). — ^A  judge  at  Nisi  Prius  might  order  a  record  to  be  entered  without 

the  assent  of  defendant.    Hendereon  v.  Hunt,  vi.  U.  C.  R.  503. 
Rsutoious  SociETy. — Deed  to,  invalid  without  registry.    Doe  dem,  Boioman  et  al.  v, 
V  Cameron  et  al,,  iv.  U.  C.  R.  155. 

Secvbitt  fob  Costs.— The  affidavit  must  state  that  plaintiff  is  not  resident  within  the 

jurisdiction  of  the  Court.    Redden  v.  McNab,  Hil.  Term,  5  Wm.  IV. 
SHEBirr. — ^In  trespass  against  a  sheriff,  for  wrongful  seizure,  the  warrant  must  be  produced 

Lewie  v.  Jarvie,  Easter  Term,  6  Wm.  Iv . 

Attachment  r^Iused  a  year  after  rule  issued.    Louekt  v.  Farrard,  Mich.  Term,  3 

Wm.  IV. 
SBEBiFr's  DEED.~Deed  Daceoary  to  complete  a  sale.    Doe  dem,  Moffat  v.  Hall,  Tay. 

U.  C.  R.  701. 
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Slandxa.-* Words  alleged  to  bare  been  spoken  by  defendant  in  tbe  third  pemo  aie  not 

supported  by  proof  of  words  spoken  by  him  in  the  first  person.    PMU^  ▼•  Qdbfi, 

Hil.  Term,  7  Wm.  IV. 
Taxes.— If  a  person  overrated  pay  the  overrate  he  cannot  afterwards  recover  it  bsck. 

Semble :  Nor  can  he  if  he  voluntarily  pay,  though  protesting  at  the  time.   CfnmAam 

V.  The  CUy  of  Tbronto,  iii.  U.  C.  R.  212. 
Tbksfabs  quare  donaan  firegit — Plea :  that  the  dote  was  the  freehold  of  defiendanti  good. 

Cnnby  v.  RetBor  et  al.,  ii.  U.  C.  R.  183. 
YxNTTK. — ^It  is  no  ground  for  changing,  that  a  person  required  as  a  witness  at  one  assizs 

will  be  an  associate  at  another,  and  that  from  the  distance  he  cannot  attend  bolhi 

Smith  V.  Jackaont  Mich.  Term,  1  Vic. 
Witness. — It  is  too  late  to  object  to  the  competency  of  a  witness  after  his  ezaminatioD, 

upon  groimds  known  before  he  entereid  the  box.    Powell  v.  Jbrvis,  v.  U.  C.  R.  488. 


APPENDIX. 


DIGEST  OP  ALL  THE  REPORTED  CASES 


DECIDED  IK  THE 


COURT  OF  aUEEN'S  BENCH, 

VBOM  XASTSR  TXRM,  14  TICIOBIA,  TO 
TRINITY  TEBUf  16  TICTORIA. 


ABATEMENT. 
Plea  tn.]— See  "  Non  Joinder,'*  1. 


ACTION. 

Former  recovery. 2 — Where  a  plain- 
tiff, going  to  a  jury  upon  certain  items 
of  account,  with  evidence  which  the 
judge  submits  to  their  consideration  at 
the  plaintiff's  request,  fails  in  recover- 
ing those  items,  he  is  concluded  by 
such  a  verdict,  and  cannot  bring  a 
seccj^d  action  for  the  same  demand. 
Proudfoot  V.  Laurrence,  269. 


ACCOUNT  STATED. 

With  exeaitors — Evidence  nifficient 
to  support."] — Elliott  v.  Croker,  156. 


AFFIDAVIT. 

Insuficiena/  of —Extracts  of  letter 
not  noticed."] — 1.  E,Ktracts  of  a  letter 
embodied  in  an  adldavit  cannot  be 
noticed ;  either  the  whole  letter  or  a 
copy  should  be  before  the  court,  or,  at 
least,  it  should  be  sworn  that  the  letter 
contains  nothing  more  relating  to  the 
action.     VaugiUm  y.Rossetal,,  506 . 

Insufficiency  of.] — ^In  moving  for  a 
new  trial,  an  affidavit  by  one  of  two 


defendants  that  he  ne^er  was  served 
with  procei»  or  other  paper  in  the 
cause,  nor  did  any  such  writ  or  paper 
ever  come  to  his  knowledge ;  that  he 
never,  directly  or  indirectly,  retained, 
employed  or  authorised  the  attorney 
who  appeared  for  both  defendants  to 
do  so,  is  not  sufficient.  He  should 
also  have  denied  knowledge  that  such 
a  suit  was  going  on.     16. 


AGREEMENT. 

See  FliAUDS  (Statute  of);  Assump* 
SIT,  1  'j  NoTicib,  3. 

Evidence  by  subscribing  witness  to 
an  agreement  signed  by  an  illiterate 
person.'] — 1.  Where  the  subscribing 
witness  to  an  agreement,  signed  by  a 
person  who  could  not  write,  swore 
that  the  agreement  was  not  read  as  it 
stood  upon  the  record,  the  Court  held 
that  the  plaintiff,  relying  on  the  agree- 
ment, was  properly  nonsuited.  Hat'* 
ton  v.  Fishy  177. 

JVo  absolute  necessity  to  put  the 
hand  on  the  seal,] — 2.  lb. 

Parol  cannot  vary  contract  of  con- 
veyance.] — 3.  Caytey  v.  McDoneU  et 
al.  Assignees  of  Bethune,  454. 


ATTACHMEflT. 


ARREST. 


ALDERMAN. 

Qualification  for  alderman  for  tke 
totcn  of  Kingston.'] — Although  the 
statute  9  Vic.  ch.  75  has  been  repealed, 
yet  so  long  as  no  new  assessment  law 
is  passed,  the  same  residence  is  a 
necessary  qualification  for  an  alderman 
as  formerly.  The  Queen  ex  rel,  Bart- 
life  V.  O'Rdlly,  617. 


ANNUITY  DEED. 
See  Usury,  1. 


ARBITRATION   AND   AWARD. 

'  Power  of  arbitrators — Expiration 
of  time  appointed] — 1.  Arbitrators, 
after  the  time  for  making  their  award 
has  expired,  cannot,  without  (even  if 
they  can  with)  the  concurrence  of  both 
parties  to  the  submission,  make  a  bind- 
ing award.    Ruthven  v.  Ruthven,  12. 

Award — Evidence  of  an  account 
stated."] — 2.  And  where,  to  i  special 
count  upon  the  award,  there  was  added 
an  account  stated :  Held  per  Cur.,  that 
an  award  so  given  could  not  be  taken 
as  evidence  of  such  account  stated,  as 
the  arbitrators  could  not  be  said,  after 
their  authority  had  expired,io  be  pro- 
ceeding with  the  defendant's  assent, 
and  to  be  stating  an  account  for  him 
as  his  agent.     lb. 


ARMT. 
See  Jurisdiction,  t 


■«-♦■ 


ARREST. 

Right  of  private  person  to  arrest 
vnthmU  a  loarrantfor  supposed  felony  ^ 
tahen  it  can  be  justified  ]— 1.  When 
a  private  person,  not  being  by  office  a 
keeper  of  the  peace  or  a  justice  or 
constable,  takes  upon  himself  to  arrest 
anotheV  without  a  warrant,  for  a  sup- 
posed offence,  he  must  be  prepared  to 
prove  and  affirm  it  clearly  and  un* 
equivocally  in  hia  plea,  that  felony  haa 


been  cominitted ;  strong  suspicions  of 
a  felony  having  been  committed  will 
not  do.    McKenzie  v.  Gibson,  100. 

Power  of  Commissioners.] — 2.  Com- 
misssioners  have  no  power  to  issue 
bailable  process  under  2  Geo.  IV.  cb. 
1,  sec.  9,  since  the  passing  of  12  Vic. 
ch.  63.    Mclntyre  v.  Hutson,  &60. 


ARREST  OF  JUDGMENT. 

Several  counts  bad.] — Held,  it  is  no 
ground  on  which  to  arrest  judgment 
that  the  jury  found  the  goods  liable  to 
forfeiture  on  several  counts,  only  one 
or  two  of  which  are  good.  Tke  Queen 
ex  rel.  Attorney  General  ▼•  BrtmskiU, 
546. 


ASSIGNEES. 
See  Bankrupt,  1. 


ASSUMPSIT. 

LdabiKty  of  oumer  of  dutrtertd 
boat  for  supplies.]  —  1.  The  mere 
owner  of  a  chartered  boat  is  not  liaUe 
for  supplies  furnished  to  the  person 
chartering  or  at  the  request  of  his 
agents,  unless  it  can  be  proved  that  he 
is  so  liable  by  express  agreAient 
between  himself  and  the  charterer. 
Lyman  et  al.  v.  Tie  Bank  of  Upper 
Canada,  354. 

Bank  qf  Upper  Canada  incapad^ 
tated  by  charter  from  being  sk^ 
owners.] — 2.  The  Bank  of  Upper 
Canada  being  ineapaci tated  by  our 
statute  6  Vic.  ch.  27  aec.  19  from 
holding  ships,  either  in  absolute  pro- 
perty  or  as  mortgagees,  it  follows,  as  a 
consequence,  that  no  ti»|>ftWas8ump«t 
can  arise  against  them  ^  ship-owners. 
lb. 

[See  Mcl>(mald  ttalv.Tkt  B^Hk  i^VfMr 
Canada,  7  U.  C.  fi.  252] 


ATTACHMENT. 
5fe  SHSRurr,  €. 


BAlfKBUPT. 


BILLS  OF  EXCHANGE  STO, 


ATTORNEY. 

See  GUARANTEK,  1. 

One  attorney  sidng  another — Right 
of  defendant  to  a  bill  one  month  before 
<ictiony  or  to  a  bill  at  some  time  before 
action  brought  J]  — Where  one  attorney 
is  suing  another,  it  is  not  necessary  to 
deliver  a  bill  one  month  before  action 
brought.  The  statute  of  3  Jac.  I., 
which  is  still  in  force,  requires  a  bill 
to  be  delivered  at  some  time  before 
action  brought^  in  a  case  by  one  attor- 
ney for  business  done  for  another 
attorney,  not  agency  business,  but  as 
for  any  other  client.  Draper  et  al.  v. 
JBeaele!/,  260. 


AUDITA  QUERELA. 

5  Geo,  II.  ch,  7.]— The  Court  ne- 
fiised  to  grant  an  order  for  a  writ  of 
audit!  quereli  to  issue  where  the  ap- 
plicant was  a  stranger  to  the  judgment, 
having  no  other  privity  than  that  he 
was  alienee  of  the  land  which  was 
taken  in  execution, and  having  acquired 
his  interest  aAer  execution  had  issued. 
Beard,  administrator,  ^.  v.  Ketchum. 
523. 


BANK  OP  UPPER  CANADA, 
See  Assumpsit,  1. 

Sxpnsi  promise  not  vnthin  terms 
ef  ctotsr.]— It  will  also  follow  that 
no  express  promise  on  the  part  of  the 
hank  can  be  binding,  as  the  directors 
cannot,  under  the  corporate  seal  or 
otherwise,  bind  the  Amds  of  the  bank 
by  any  contract  not  embraced  in  their 
charter.  Lyman  et  al.  v.  The  Bank 
^  Upper  Canada,  354. 


BANKRUPT. 
See  PusADiNG,  17. 

Jheignment  of  property  for  benefit 
^fefedHore-^Deblor'seulmquent  bank 
fkfkoy^As  tovestingofsameprcperty 
in  asngnees  undet  tim  banhvpicy 


law.l — The  effect  of  a  legal  assignment 
of  property  to  trustees  for  the  benefit 
of  creditors  is,  that  it  divests  the  bene, 
ficial  interest  of  the  property  assigned 
from  the  party  making  it ;  and  persons 
afterwards  becoming  assignees  of  his 
estate,  under  the  bankrupt  laws,  do 
not  take  it  as  his  assignees,  for  they 
acquire  a  legal  interest  in  such  property 
only  as  can  be  applied  to  the  payment 
of  his  creditors  generally  under  the 
bankrupt  law.  Anderson  et  al,,  As 
signees,  ^.  v.  Gamble,  437. 


BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 

See  Pleading,  16,21,33. 

Special  defence  to  note — Applicch 
Hon  by  holder  other  tfian  as  intended,] 
— 1.  Where  a  party  is  made  the  holder 
of  a  promissory  note  for  one  purpose, 
he  cannot,  contrary  to  good  faith,  apply 
it  to  another;  where,  therefore,  a  note 
endorsed  generally  was  put  into  the 
hands  of  A.  to  get  it  discounted  for  the 
maker,  B.,  and,  instead  of  doing  this, 
B.,  owing  him  (A.)  a  debt,  he  dis* 
counted  it  for  his  own  benefit,  and,  as 
found  by  the  jury,  after  the  note  had 
matured,  it  was  held  per  Cur,,  that 
these  facts  constituted  a  good  defence 
to  the  action,  and  that  the  verdict  for 
defendant  could  not  be  disturbed. 
Kerr  v.  i^free^  ^  Bradshaw,  82. 

Discharge  of  note  by  taking  mort^ 
gage  and  acting  upon  t^.] — 2.  Held 
per  Cur,,  upon  the  deeds,  pleadings 
and  facts,  as  given  at  length  in  the 
cftatement  of  the  case  below,  that  the 
defendants^  the  endorsers,  were  dis- 
charged from  their  liability  on  the  pro- 
missory notes  sued  upon,  (though  not 
so  intended  by  the  plaintiffs)  in  conse* 
quence  of  the  plaintiffs  having  taken 
from  the  maker  a  niMgage  of  certain 
steamboats  containing  a  power  of  sale 
in  case  of  default  in  the  payment  of 
the  notes,  and  upon  which,  de&ull 


BILLS  OF  EXCHANGK  ETC. 


BILLS  OF  BXVJRAlfOK  ETC. 


having  been  made,  the  plaintifiB  had 
sold  the  steamboats  to  third  parties  for 
the  amount  of  the  defendants'  liabili- 
ties on  the  notes,  giving  credit  to  the 
purchasers  for  the  purchase  money, 
and  taking  tiieir  notes  and  a  mortgage 
on  the  same  boats  as  security  for  its 
dus  payment.  Bank  of  British  North 
America  v.  Jones  et  al,^  ExectUors, 
^.86. 

Sufficiency  of  notice  of  rum  pay- 
mint.^ — 3.  A  notice  of  non  payment 
addressed  to  no  one  by  name,  nor  to 
any  street  or  house,  or  place  of  busi- 
ness, but  merely  "  to  the  executrix  or 
executor  of  the  late  Mr.  Jones,  Toron. 
to,"  is  bad.     lb. 

Parties  paying  a  note  for  another — 
From  whom  do  they  txike  the  transfer 
of  the  note  J  and  what  is  their  right  of 
suit  as  against  parties  to  the  note  J] — 
4.  The  bail  of  any  of  the  parties  who 
are  sued  upon  a  bill  or  note,  or  any 
persons  who  pay  the  bill  or  note  on 
account  of  any  of  the  parties,  become, 
on  payment,  holders;  and  they  hold 
as  upon  a  transfer  from  the  person  for 
whom  they  made  tfie  payment ^  not  as  a 
transfer  from  the  person  they  have^ 
paid;  and  they  stand,  with  respect  to 
other  parties  to  the  bill  or  note,  in  the 
situation  of  the  party  for  whom  they 
have  made  the  payment;  and  conse- 
quently, unless  he  could  have  sued 
upon  the  bill  or  note,  they  cannot. 
HutcJiinson  v.  Munroe.  103. 

Pleading — Duplicity.'} — 5.  A  plea 
by  the  defendant  that  he  did  not  in- 
dorse the  notes,  and  that  A.  B.  did  not 
make  the  notes,  is  bad  for  duplicity. 
Bank  of  Upper  Canada  v.  Sherwood. 
116. 

Pleading — Averment  as  to  note  not 
being  presented.} — 6.  Where  a  note 
is  made  payable  by  A.  B.  at  the  Bank 
of  Upper  CanadH^ui  plea  averring  that 
the  said  note  was  not  duly  presented 
to  the  saiii  A.  B.  when  it  became  due 
is  good.    lb. 


Endorser  pleading  the  taking  of 
mortgage  by  holder  from  maker^  in 
discharge.} — 7.  There  is  no  reason 
why  the  holder  of  a  mortgage  security 
should  not  take  in  addition  a  note  from 
the  mortgagor  with  an  indorser ;  and 
the  fact  that  the  time  mentioneid  for 
the  defeasance  of  the  mortgage  is  a 
period  beyond  the  time  at  which  the 
note  will  mature,  is,  in  the  absence  of 
fraud,  no  defence  to  the  indorser.     lb. 

What  is  the  issue  on  the  pleadings.} 
— 8.  McJ^ab  V.  Adameon^  119. 

Parties  liable  in  the  order  in  which 
tltey  stand  on  note,  any  agreement  to 
the  contrary  notwithstanding.}  — 9, 
Parties  to  promissory  notes  are  now 
held  liable,  contrary  to  the  older  cases, 
in  the  order  in  which  they  stand  on  the 
note,  and  the  last  holder  may  so  treat 
them,  notwithstanding  any  agreement 
among  themselves,  and  notwithstand- 
ing that  some  one  of  the  later  parties 
to  the  note  may  be  the  person  for 
whose  accommodation  it  was  in  fact 
made,  and  who  therefore  is  ultimately 
liable  upon  it,  and  this  even  when  the 
person  last  holding  the  note  is  aware 
of  the  facts.  George  Elder  v.  Daniel 
Kelly,  240. 

Evidence  of  protest  and  present" 
ment,}—lO.  The  effect  of  7  Vic  ch. 
4,  sec.  2t  is  to  make  the  certificate  of 
a  notary  pnma  facie  evidence  of  the 
protest  of  a  bill  or  note ;  and  of  sec. 
3,  to  make  the  production  of  a  proUit 
prima  facie  evidence  of  presentmesuL 
Codd  V.  Lewis,  242. 

Plea,  that  plaintiff'  (the  payee  of 
bill)  urns  not  the  holder  at  the  time  oj 
commencement  of  suit.}  ^11.  In  an 
action  brought  by  the  payee  of  a  bill 
of  exchange  against  the  drawer,  a  plea 
by  the  defendant  '<  that,  at  the  time  of 
the  commencement  of  this  suit  the 
plaintiff  was  not  the  holder  of  said 
bill,"  without  averring  specificail^rbsa 
indorsement  to  some  one  else,  is  tsdf 
Boys  V,  Josqihp  273. 


BOND. 


BT-LAW. 


Sufficiency  of  annexing  copy  of  note 
to  protest — Indorsing  on  protest  cer^ 
tificate  of  notary  as  to  notice — 7  Vic. 
gL  4. — The  annexing  of  a  copy  of  the 
promissory  note  to  the  protest,  or 
affixiDg  it  to  the  notarial  act,  is  suffi- 
cient. Lyman  et  aL  v.  G,  S.  Boul^ 
ton^  323. 

The  certificate  .of  the  notary,  signed 
by  him,  of  notice  sent,  indorsed  on  the 
protest,  instead  of  bein  of  written  "  on 
the  foot  of  or  embodied  in  the  protest," 
sufficiently  complies  with  our  act  7 
Vic.  ch.  i.     lb. 

Jfhte — JN'otice  of  non  payment.'] — 
13.  G.  Ross  indorsed  a  note  in  blank. 
His  agent,  being  asked  by  plaintiff's 
agent  where  he  G.  R.  resided,  gave  an 
erroneous  direction,  which  plaintiff's 
agent  wrote  in  pencil  under  the  indor- 
ser's  name.  Notice  of  non  payment 
was  sent  to  indorser  at  such  supposed 
place  of  residence,  and  held  that  such 
notice  was  sufficient.  Vaughan  v. 
JRois  et  aL  506. 


BOAT. 
S««  Assumpsit,  1. 


-♦— 


BOND. 
See  Pleading,  30. 

Variance  between  declaration  and 
bond  as  set  aiU  on  oyer,] — 1.  See 
«  Pleading." 

Bond  fratuhdent  as  to  creditors  of 
insolvent.] — 2.  A  commission  of  bank, 
ruptcy  is-'ued  against  J.  V.,  one  of  two 
joint  makers  of  a  promissory  note  to 
plaintifT.  J.  V.  was  desirous  of  effect- 
ing a  compromise  with  his  creditors. 
The  plaintiff  agreed  to  this,  provided 
the  residue  of  the  debt  due  on  the  note 
was  secured  to  him.  Defendant  gave 
plaintiiT  a  bond  that  he  would  secure 
the  payment  of  such  residue  on  real 
estate.  HeUy  on  general  demurrer  to 
the  ddclaration,  that  the.bond  was  void ; 


that  the  objection  that  this  bond  was 
in  fact  given  in  behalf  of  the  other 
joint  maker  £.  V.,  and  not  of  J.  V.  the 
insolvent,  was  not  valid.  Smith  v. 
Dittrick,  589. 


BY-LAW. 
See  Municipal  Council,  4;  Road,  1. 

Power  of  Court  to  qitash  by-laws.] 
— 1.  Under  the  155th  and  192nd 
clauses  of  the  Municipal  Corporation 
Act,  12  Vic.  ch.  81,  this  Court  has  the 
power  of  quashing  a  by-law,  not  only 
for  some  illegality  appearing  upon  the 
face  of  it,  but  also  where,  as  a  matter 
of  fact,  the  by-law  has  been  made  in 
such  a  manner  as  it  is  enacted  by  the 
I92nd  clause  it  shall  not  be  lawful  for 
any  municipal  corporations  to  make  it. 
In  re  Lafferty  v.  Municipal  Council 
of  Wentworth  and  HaltoHy  232. 

Refusal  of  Court  toquash.l — 2.  In 
this  case,  under  the  facts  mentioned^ 
the  Court  refused  to  quash  a  by-law 
for  changing  a  road,  on  the  grounds—* 
1st.  That  notices  had  not  been  put  up, 
as  the  act  requires;  and,  2ndly.  That 
the  applicant  had  not  given  his  consent 
to  the  road  passing  through  his  orchard. 
lb. 

Jfotices  of.]— 3.  Corporations  should 
be  careful  to  preserve  proof  of  regular 
notices,  by  affidavit,  of  persons  em-* 
ployed  to  put  them  up.    lb. 

How  it  should  be  proved  ] — 4«.  The 
Queen  ex  rel.  Gamble  v.  Burnside  ^ 
Morgan,  263. 

Quare.] — 5.  Has  a  municipal  coun- 
cil power  under  12  Vic.  ch.  81,  sec. 
14,  to  pass  a  by-law  declaring  that 
there  shall  be  "  no  new  inn  7"    lb. 

Compensation  to  proprietors.] — 6. 
See  «  Pleading,"  22. 

Action  may  be  brought  before  by» 
law  quashed,]— 1.  See  "  Pleading,"  22* 

4  «J-  5  Vic.  ch.  10 — By-law  bad  for 
loant  of  certainty,] — 8.  Under  the 
authority  of  4  &  5  Vic.  ch.  10^  a  by- 


COGNOVIT. 


COXTBACT. 


law  was  passed  by  the  District  Coun- 
cil, 30th  June  184i8y  establishing  as  a 
public  mad  **  The  road  laid  out  by  J. 
E.  surveyor y  between,  &c.,  as  appears 
by  his  report,  bearing  date,  &c. ;"  but 
it  did  not  refer  to  the  report  as  annexedy 
neither  was  the  line  of  road  set  out, 
nor  the  width  stated  in  the  by-law: 
Held,  that  the  by-law  was  deficient  in 
necessary  certainty,  and  must  therefore 
be  quashed.  In  re  Brown  v.  Mum- 
dpeU  Council  of  County  of  York,  596. 


COMMON  CARRIERS. 

Implied  liability  of  ftage^oath 
proprietor  for  fosf  of  letter  containing 
a  promissory  note.^ — Held  per  Cur,, 
that  tlie  stage-coach  proprietor  (who 
was  also  the  contractor  for  carrying  the 
mail)  was  not  liable  under  the  facts  of 
this  case  for  the  loss  of  a  letter  con* 
taining  a  promissory  note.  Holman 
V.  Weller,  202. 


CASE. 


What  not  ground  for  objection  to 
form  of  action.]  —  The  defendant, 
setting  up  as  his  defence  that  his  act 
complained  of  was  illegal  and  wholly 
unwarrantable,  does  not  give  ground 
fpr  the  objection  on  his  part  that  tres- 
pass and  not  case  should  have  been 
the  form  of  action.  Higson  v.  Thomp- 
ton,  561. 

• 

CERTIFICATE. 
For  full  co8t8.}—See  «  Costs,"  4. 


CERTIORARI. 
See  Conviction,  1,  2, 


COGNOVIT. 

Cognovit  taken  through  the  inter^ 
vention  of  a  practising  attorney  ^^ — A 
clerk  of  the  plaintiffs  received  from  an 
attorney  a  printed  blank  cognovit  with 
his  name  printed  on  the  back.  The 
clerk  filled  it  up  as  to  amount  and 
terms  as  he  thought  fit,  and  taking  it 
to  defendant  it  was  executed  in  the 
presence  of  the  clerk  only :  Held,  that 
the  cognovit  had  not  been  taken  through 
the  intervention  of  a  practising  attorney 
within  the  rule,  and  must  therefore 
be  set  aside.  Kw  ti  al»  v.  GrmUy 
176. 


CONSENT  RULE. 
See  Ejectment,  4fw 

Consent  rule — As  to  annexing  it 
to  the  record  J] — It  is  not  necessary  in 
ejectment  to  annex  the  consent  nde  to 
the  record.  The  Court  may  allow  it 
to  be  produced  in  court  at  the  trial, 
after  an  objection  to  its  nun  production 
has  been  made.  Doe  dem,  Fulmer  v. 
Huffman,  325. 


CONSTABLE. 

Constable^s  admission  that  he  had 
justices*  warrant  wiU  not  entitle  him 
to  an  acquittal.] — The  admission  by 
a  constable,  sued  in  trespass  with  two 
justices  that  a  paper  produced  at  the 
trial  was  a  copy  of  the  warrant  under 
which  he  committed  the  trespass,  is 
not  sufficient  evidence  as  against  the 
justices  to  entitle  the  constable  to  claim 
an  acquittal  under  the  6th  section  of 
the  24  Geo.  II.  ch.  44<.  KaUa-  ▼. 
Cornwall  et  al,     168. 


CONTRACT. 

Want  of  mutuality  in — Lien.'] — 1» 
Heldf  that  a  foreign  legislature  could 
make  no  law  creating  a  lien  on  legal 
estate  in  Canada,  and  conaequendv 
that  any  contract  founded  on  mica 
a  consideration  was  void  ab  tm'iso. 
Genesee  MuttuU  Insurance  Company 
V.  Westmani^l. 

Departure  from  terms  ofconirae^^ 
Quamtsm  fncrui^.]— 42.  Wbem  At 


tenni  of  a  Maled  contract  bive  been 
■o  far  departml  from  as  to  put  It  out  of 
the  potver  of  the  contractor  to  sue 
upon  it,  he  will  not  be  precluded,  afler 
his  employera  hive  accepted  the  work, 
rrom  bringing  .hii  action  for  the  value 
of  the  work  done.  Turley  v.  G-mfton 
Bead  Company,  579. 

CONVEYANCE. 
Ste  Covenant,  I. 
Contract  of  amvtffomx  aautat  bt 
added  to  or  varied  by  a  parol  agree- 
ment.']— Held,  that  the  aaaignment  by 
D.  B.  to  Bank  U.  (J.,  could  form  no 
legal  charge  on  the  bents,  for  a  contrai;t 
of  conveyance  cannot  be  added  to  or 
varied  by  a  parol  agreement.  Cat/ley 
T.  McDotmI  a  al.,  Jisdgiuea  of 
BatAutu,  i&i,. 

CONVICTION. 

12  Vic.  cL  81,  stct.  72,  185— 
Quashing  conviction  by  mayor  undei 
oci.l— 1.  ^«/(/ jw  Cur,,  that  the  de- 
fendant, appearing  on  the  evidence 
returned  b<ma  fide,  to  have  asserted  : 
claim  to  the  land  which  he  had  en- 
closed, it  was  not  a  proper  cnse  for  th« 
adjudication  of  the  mayor  (of  Belleville) 
under  the  72nd  or  lS5th  clause  c  '  ' 
ttatute  12  Vic.  ch.  82;  dnd  that, 
aequently,  the  mayor's  summary 
viction  of  the  defendaot,  under 
act,  might  be  quaahed  by  certiorari. 
Tie  Queen  v.  Taylor,  257. 

Should  be  quashed  urAere  there  was 
HO  jvnidiaion.']—2.  Jb.  260, 

CORONER. 
See  Jury,  2. 

COSTS. 
See  CoVKNAMT,  3. 
W^t  therif  may  recover  under 
indemnity  bond.'] — 1.  Sea  "Indem' 
ntj  Bond)"  1,2. 


COVKMAITT.  T 

fVh^  votice  of  trial  irregular.]— 
2.  Grand  River  Jfamgation  Co.  v. 
Wilkts,  249. 

a.  Judge  of  County  Court  entitled 
to  costs  when  rule  discharged,  which 
it  was  alisurd  to  call  on  him  to  answer. 
Ford  V.  Cmrall,  274. 

22  4-  23  Car.  II.  ch.  9— Battery— 
Power  of  jud^e  to  tci/AAo/d  certificate 
for  full  c<w/»;]— 4.  In  an  action  for 
assault  and  battery,  where  a  battery 
has  been  proved,  the  judge  neverlhe- 
leas  has  q  discreiion  to  withhold  a  cer. 
lificate  for  full  costs,  under  the  22  and 
23  Car.  II.  ch.  9.— Can- v.  IVo((er, 
324. 

COVENANT. 

5'm  Dahaggs,  2;  Pleading,  3. 

Evidence  necessary  to  support.] — .1. 
Where  a  party  blnd^  himself  to  make 
a  good  and  effectual  conveyance  of 
land,  he  must  not  only  prove,  to  satisr;^ 
condition,  that  he  has  e^ceculed  « 
deed  which  will  be  effectual,  if  he  has 
legnl  title,  but  he  must  shew  that  he 

a  the  legal  title,  and  that  the  land 

J  actuallv  pass  by  his  deed.     Toland 

Bruce,  14. 

Breach  of  Ccmenant-Damaget, 
where  land  sold  by  vendee's  okh  negli- 
gence.]— 2.  Upon  a  breach  of  cove- 
nant, a  party  is  liable  only  for  such 
damages  as  are  the  natural  conse- 
quences of  his  act  or  omission.  Where 
therefore  the  vendee  of  land  allowed 
it  to  be  sold  for  taxes  which  had 
accrued  during  his  vendor's  time,  and 
neglected  to  redeem  it  within  the  year 
aHerwards:  Held  per  Cur.,  that  he 
could  not  as  of  right  recover  dsmageg 
to  the  value  of  the  land  so  allowed  to 
be  sold.    McCoUum  v.  Davis,  150. 

Covenant  for  title—  Costs  plaintiff 
put  to  on  being  ejected— Right  in  these 
in  damages.]-^ 3.  In  an  action  of 
covenant  for  title:  breach,  that  the  de- 
fendant had  no  title  and  no  ri^iht  to 
conrej,  chargjng  eviction,  and  claim- 
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CROWM  ORAMT. 


C0aTOMB 


ing  damages  for  costs  incurretk^by  the 
plaintiff  in  his  defence  against  a  person 
having  paramount  title:  Held  per  Cur., 
that  the  plaintiff  was  entitled  to  recover 
the  costs  he  had  been  obliged  to  pay 
in  defending  himself  in  the  suit  of 
ejectment  under  which  he  had  been 
dispossessed .    Brennan  v.  Servia,  191. 

Covenant  for  rent — Plea  oflessor'^s 
acceptance  of  prior  rent  from  asngnte 
of  lessee  ]— 4>.  To  an  action  in  cove- 
nant for  renty  a  plea. relying  on  the 
Elaintiff's  acceptance  of  assignees  as 
is  tenants^and  on  his  receipt  oi prior 
rent  (not  the  rent  sued  for)  from  them, 
as  relieving  him  (the  lessee  and  defen- 
dant) from  any  further  liability  for  rent 
subsequently  accruing,  is  a  bad  plea, 
as  being  no  defence  to  an  action  on  an 
express  covenant.  Stinson  v.  Magill, 
271, 

For  good  title."]^^*  See  "Dam- 
ages," 2. 

Wko  representative  of  covenantee 
for  good  title.'\^6.  In  the  covenant 
for  good  title,  it  is  only  the  assignee  of 
the  fee  who  can  represent  the  cove- 
nantee, the  devisee  of  a  life  estate 
cannot  do  so,  and  consequently,  if  dis- 
turbed in  his  possession,  he  (the  devi- 
see) cannot  sue  the  covenantor  for 
breach  of  his  covenant,  Clark  v. 
Robertson,  370. 


CREDITORS. 

Bond  fraudulent  as  to  creditors  of 
insolventJ]-^!.  See  "Bond." 

Parol  contracts  and  contracts  under 
seal  equally  vitiated  by  fraud'] — 2. 
Heldf  that  where  fraud  is  objected,  the 
distinction  between  sealed  instruments 
and  engagements  by  simple  contract 
will  avail  nothing.  Smith  v.  DiUrich, 
589.' 


CROWN  GRANT. 
Statute  of  Uses^How  far  appli- 
cable to  patents  from  the  croum — The 


cestui  que  ussy  being  a  lunattc,  haw 
far  a  use  could  be  executed  in  liis  har 
after  the  lunatic^s  death  ^^l.  The 
crown  granted  land  by  letters  patent 
to  John  Snyder,  "  in  trust  for  his  son 
Isaac  Snyder,  a  lunatic,  his  heirs  and 
assigns  for  ever,  to  have  and  to  hold 
the  same  land  to  him,  the  said  John 
Snyder,  his  heirs  and  assigns  for  ever :'' 
Held,  per  Draper,  J.  and  Bums,  J. 
(Robinson,  C.  J.  di^sentiente)  that  this 
patent  commg,  as  any  other  mode  of 
assarance,  und^  the  operation  of  the 
Statute  of  Uses,  27  Henry  VIII.  ch. 
10,  if  it  did  not,  from  particular  consi- 
derations applying  to  the  lunatic  only, 
vest  the  real  estate  in  Aim,  yet  that  it 
nevertheless  created  a  use  which,  on 
the  death  of  the  lunatic,  was  executed 
in  his  heir,  and  that  therefore  a  deed, 
made  bv  the  heir  aAer  his  death,  would 
be  valid  as  against  a  deed  executed 
by  the  grantee  of  the  crown.  Doe 
Snyder  v.  Masters  et  cd,,  55. 

Grantee  of  Crown — How  lie  may 
treat  possessor  tcithout  title.  J — 2.  The 
grantee  of  the  crown  has  the  same 
right  as  the  crown  has  to  treat  the  pos- 
sessor  without  title  as  a  trespasser ;  he 
is  not  disseized  by  the  continuance  of 
a  possession  that  has  been  held  wrong- 
fully as  against  the  crown.  Doedem, 
Cliarles  v.  Cotton,  313. 


CUSTOMS. 

See  Pleading,  24>. 

Provincial  act  10  ^  11  Vic.  c4.  31, 
sec,  5S — As  to  right  to  proceed  against 
and  condemn  goods  under  act  seized 
by  collector  before  act  passed ^^h 
Where  a  collector  of  customs  had  made 
a  seizure  of  goods  in  May  1S47,  and 
filed  his  information  upon  it  in  1848 : 
Held  per  Cur,,  that  such  goods  m**ght 
be  taken  to  be  as  condemned  goods, if 
no  claim  should  be  made  within 
month  afler  notice  of  the  infbrmatum 
had  been  published  as  the  58th  clause 
of  the  provincial  statute  10  II&  11  Vie. 


eh.  31  dtrecUL  Davidtmv,  Brtthom, 
219. 

Invoice —  What  du«  entry  of  goods.'] 
—2.  Htld,  that  the  entry  of  goods  on 
iaroices  not  the  invoices  of  sale  to  the 
importer  in  the  country  where  he  pur- 
chased (which  are  not  snch  as  the  law 
Teqnirea  him  to  produce)  and  an  entry 
without  the  oath  the  law  requires,  is 
not  a  dvs  entry,  necessary  to  give  the 
Tight  to  unlade.  The  Queen  ex  rel. 
Atty.  Gen.  V.  BrunaktU,  546. 

Power  of  cdotMl  kgislature.] — 3. 
Held,  the  colonml  legislature  has  power 
to  impose  duties  of  cuatoms,  to  punish 
infringement,  to  enforce  payment,  and 
to  resort  to  forfeiture  if  necessary,   lb. 


DISTRESS.  V 

■Action  of  ddit  does  Ttot  lieoamort- 
gage  alone.] — 2.  Where  the  proviso 
in  a  mortgage  ;s  a  mere  dcfeazance 
that  if  the  mortgagor  pay  the  money 
hy  a  certain  day  he  shall  have  back 
hiahind}  but  there  i3  no  covenant  to 
pay  the  money,  and  where  no  evi- 
dence is  given  of  a  loan  or  debt,  an 
action  of  debt  will  not  lie.  Where 
there  is  evidence  of  a  loan  or  debt,  of 
course  a  promise  to  repay  it  will  be 
implied.    Hall  v.  Morley,  584. 


BEBT  ON  BOND. 
Plain  inUtUion  of  partUa  i 
goverH.}~Saby  v.  Bain/,  76. 


DAMAGES. 
See  Sheriff,  6. 
Meature  of,  for  hreath  of  eavenatU.^ 
— 1.  MeCollum  v.  Dams,  150. 

Covenant  for  good  title — Whattha 
dantages.l — 2.  In  an  action  for  breach 
of  covenant  of  good  title  the  measure 
•  of  damage*  is  the  amount  of  purchase 
money  paid,  with  interest  from  time  of 
piyment-.-the  plai  nti  ff,  however, 
diapOMCMed  by  an  ejectment,  is  also 
entided  to  the  cosla  of  the  ejectment 
suit — oo  allowance  to  be  made  by  the 
jury  for  the  ^»\aaS'<i  improvement  on 
bis  laod.     C/ori  t.  Rabertton,  370. 


DEATH. 
See  EviDENCi,  7, 
Pnmmptim   of,  in   tau.] — See 
"  Evidence/'  7. 

DEBT. 

See  MuniciPAL  Coumcu,  3. 

Wften  it  will  lie  for  one  imtal- 

ment  due  on  a  mortgage.] — 1.  De 

Tuyll  V.  McDonald  fy  J^per,  171. 

Mortgage — Prooiio  a  mere  d^ea 
aatue — No  evidence  <>f  a  loan  or  debt 


DECLARATION. 
Avermentin.] — See'*  Pleading," 


DEED. 
See  Plbadisg,  1,5. 
Mutilation  of.] — 1.  If  it  be  clear 
to  the  satisfaction  of  a  jury  that  a  deed, 
on/x  perfect,  has  aflcrwards  had  its 
seal  and  signature  torn  off,  or  has  be- 
come otherwise  mutilated  by  accident, 
or  the  efect  of  time,  such  mutilation 
does  not  render  it  invalid.  Doe  dem, 
EUif  V.  McGiU,  224. 

Exception  to  execution  of. ]-~-i.  See 
Pleading,"  15, 

Deed  by  revermoner  not  in  pouea- 
\on.] — 3.  A  deed  given  by  the  rever. 
noner  is  good,  not withatan ding  that  at 
lime  it  was  ^ven  another  person, 
boldiiig  under  the  life  estate  of  the 
tenant  by  the  courtesy,  was  in  actual 
possefttion.  Doe  dem.  £untkam^ 
at.  V.  Sower,  607. 


DISTRESS. 
See  Laitdloiid  aitd  Tchant,   1.- 

SURRCflDEB. 
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XASEUENT. 


EJBCTMBJIT. 


DOWER. 

Tenant  pleading  taut  temps  prtst."] 
— 1.  Where  the  husband  dies  seized, 
unless  the  tenant  sued  in  dower  pleads 
tout  temps  prist,  the  demandant  may 
recover  damages  without  setting  forth 
or  shewing  a  demand.  Empey  v. 
Loucksy  374. 

Wlien  Statute  of  Limitations  be- 
gins to  run  in  dower,'] — 2.  The  court 
in  this  case  confirmed  the  opinion  ex- 
pressed in  German  v.  Grooms,  6  U. 
G.  R.  415,  that  the  action  of  dower  is 
within  our  Statute  of  Limitations  4 
Wm.  IV.  ch.  1,  and  must  be  brought 
within  twenty  years  ajter  the  death  of 
the  husband.  McDonaldy  (widow)  v. 
Mcintosh,  388. 

Effect  of  widow's  possession  as  to 
commencement  of  twenty  years.] — 3. 
The  fact  that  the  widow  has  been  al- 
lowed to  remain  in  the  possession  of 
her  husband's  land,  to  a  period  close 
upon  twenty  years  from  the  time  of 
her  husband's  death,  makes  no  differ- 
ence as  to  the  necessity  she  is  under 
of  suing  for  her  dower  taithin  the 
twenty  years  after  his  death.    Ib» 

Widow's  right  toJ] — 4.  Where  a 
will  expressly  declares  that  what  is 
given  to  the  widow  is  intended  to  be 
in  lieu  of  dower,  and  where  the  widow 
accepts  it,  she  is  as  much  bound  by 
her  election  in  a  court  of  law  as  in 
equity.     Walton  v.  Hillf  562. 

2*  A  widow  cannot  so  far  elect  to 
take  under  a  devise  as  to  enter  into 
possession  of  the  whole  property  out 
of  which  she  claims  dower,  and  yet 
0ue  for  her  dower,  when  that  was  part 
of  the  property  expressly  devised  to 
her  in  lieu  of  dower. 

^(See  the  plea  in  this  caie  and  the  applica- 
hihty  of  this  principle  to  such  plea.]    lb. 


Twenty  years'^  useTf  running 
against  the  Crown."] — ^A  defendant 
having  for  more  than  twenty  yean 
next  before  the  bringing  of  the  action, 
penned  back  water  upon  the  land 
above  him,  by  means  of  a  dam  erected 
on  his  own  land,  is  protected  by  oar 
statute  10  &  11  Vic.  ch.  d^althou^ 
the  land  flooded  by  the  back-water 
belonged  to  the  Crown  during  the 
greater  part  of  that  period.  BoMff 
V.  Woodley,  318. 


EASEMENT. 
See  LicsNSE,  2. 


EJECTMENT. 

See  Covenant,  3. — Consent  Rulx, 
1. — Heir,  1. — Partnership,  1. 

Demand  of  possession^ — 1.  See 
"  Partnership,"  1. 

Guardian  and  infant — Who  to 
sue  in  ejectment.l — 2.  A  guardian 
appointed  to  an  infant,  und^  our  act 
8  Geo.  IV.  ch.  6,  sec.  2,  may  bring 
ejectment  for  the  purpose  of  trying  die 
infant's  title.  Semble,  tliat  an  eject- 
ment may  also  be  brought  in  tlie  name 
of  the  infant.  Doe  dm*  Atkinson  v.  • 
McLeod,  344. 

Covenantor  for  title  liable  for 
costs  in.] — 3.  Clark  v.  Mobertsnh 
370. 

Mistake  in  consent  rule.]  —  4. 
Ejectment  for  ^orth  half  of  a  lot  of 
land.  Defendant  by  mistake  entered 
into  a  consent  rul^  for  more  than  he 
asserted  title  to,  find  verdict  was  taken 
against  him.  The  lease  he  intended 
to  set  up  at  the  trial  was  for  south  half 
of  the  lot.  The  Court  granted  iits 
motion  to  be  allowed  to  defend  for  the 
portion  of  the  north  half  he  claimed 
to  have  been  leased  to  him,  on  pay- 
ment of  costs  within  a  month.  ])oi 
Hall  V.  Shamwn,  528. 

Ejectment — Defendant  prevented 
by  his  own  act  from  setting  up  ad- 
verse title.] — 3.  The  defendant,  being 
an  occupant  of  land,  went  to  the  Ie»- 
aor  of  the  plkintifT  of  his  own  accord, 


ESTOPPEL. 


EVIDENCE. 


11 


made  an  offer  to  purchase  the  land,  f  decision  act  as  an  estoppel,  being  in  a 


and  made  a  payment  on  account: 
Hdd,  that  he  was  thereby  prevented 
from  maintaining  an  adverse  posses- 
sion, or  putting  plaintiff  to  further  proof 
of  title.  Daedem,  BoulUmy.  Walker y 
671, 


ERRONEOUS  SURVEY. 

Power  of  Court  to  stay  the  issue  of 
hob*  fac,  'poss,'\ — Upon  the  facts  of 
the  case  (given  at  length  below),  it  was 
hdd  per  Cur.^  that  they  had  no  au- 
thority under  the  12th  clause  59  Geo. 
III.  ch.  14,  to  stay  the  proceedings 
until  the  defendant  received  the  value 
of  his  improvements,  or  until  the  plain- 
tiff conveyed  the  land  in  dispute.  Doe 
dem.  Short  v.  Bass,  147. 


cause  which  was  res  inter  alios  acta, 
Mclntosk  V.  Jarvis  et  al.y  537. 

Estoppel  by  matter  of  record,'] — 4«. 
A  judgment  in  a  former  action  is  not 
admissible  as  evidence  in  a  subsequent 
action  not  between  the  same  parties. 
Doe  dent.  Burr  v.  Denison,  610. 


ESCAPE. 

See  Sheriff,  6. 


ESTOPPEL. 

See  Variance,  1. — ^InsurancEi   1. 
Lease,  1,  2. 

1.  ^Plaintiffs  estopped  from  denying 
payment  of  notes,  when  they  had  ta- 
ken a  mortgage  as  security  for  their 
payment,  and  under  a  power  of  sale 
herein  contained  had  sold  to  third 
parties  for  the  amount  of  the  notes. 
Bank  B.  N.  A.  v.  Jones  et  al.  Exe- 
cutors, 86. 

TSwer — Assignment.] — 2,  Held, 
that  plaintiff  was  not  estopped  by  his 
assignment  to  B.  U.  G.  from  treating 
these  defendants,  at  least  as  guilty  of 
a  conversion  of  his  property.  Cayley 
V.  McDonell  et  al.,  Assignees  of  Beth- 
une,  454. 

A  cause  whidiisresinter  alios  acta 
cannot  act  as  an  estoppel,] — 3.  Held, 
that  the  sheriff  and  his  sureties  are  not 
concluded  by  the  decision  in  another 
suit  in  the  county  court  with  regard  to 
the  &et  of  the  arrest  being  made,  no 
estoppel  being  pleaded,  nor  could  such 


EVIDENCE. 

See  Arbftration  and  Award,  1. — 
Covenant,  1. — Grant. — Heir,  1. 
Malicious  Prosecution,  1. — Es- 
toppel, 4. 

Obstruction  of  public  road,]  —  1. 
Semble :  That  a  gate  being  kept  across 
a  road  is  not  in  any  case  conclusive 
as  to  the  road  being  a  public  one — the 
gate  may  have  been  there  for  the  pur- 
pose of  preventing  cattle  straying. 
Johnston  the  younger  v.  Boyle,  142. 

Parol  evidence  not  admissible,  of 
lost  patent  of  land,] — 2.  McCollum 
V.  Davis,  150. 

Of  subscribing  rcitness  to  agreC" 
ment,] — 3.  See  "Nonsuit,"  1. 

Books  of  agent  of  public  company 
— How  jar  admissible  in  evidence 
to  charge  surety  on  his  bond  for  de- 
falcation of  agent,  agent  being  alive.] 
— 4.  Held  per  Cur,,  (Robinson,  C.  J., 
dissentiente),  that  the  books  of  the 
agent  or  clerk  of  a  public  company 
during  his  life  time  are  not  good  evi- 
dence agaifist  his  surety,  sued  on  his 
bond  for  a  deficiency  in  the  agent's 
accounts.  Perrie  v.  JoTtes  et  al,,  Ez- 
ecutors,  SfC,,  192. 

To  connect  plaintiff  in  original 
suit  with  ivrit.] — 5.  To  connect  this 
person  with  the  writ,  the  writ  itself 
should  be  produced ;  or,  to  let  in  secon- 
dary evidence,  the  writ  must  be  shewn 
to  have  been  lost,  or  notice  proved  to 
the  opposite  party  to  produce  it,  unless 
the  defendant  has  adopted  the  arrest 
as  made  at  his  instance^  as  by  filing 
affidavits  in  justification.  JTiome  v. 
Matmf  236. 
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eVID£NCE. 


FOREIGN  CORPORATION. 


Of  protest  and  presentmetU.'] — 6.  |  not  be  enquired  into  on  the  traveneeb 
The  effect  of  7  Vic.  ch.  4,  sec.  2,  in  to  {injuria,  yet  the  truth  of  the  aaaertioa 
make  the  certificate  of  a  notary  prima  i  that  he  attaulted  him  inorderU^  make 


Jade  evidence  of  the  protest  oC  a  bill 
or  note ;  and  of  sec.  3,  to  make  the 
production  of  a  protest  prima  fade 
evidence  of  presentments  Codd  v. 
Leids,  242. 

Presumption  of  death,  on  whom 
onus  of  proof  of d^thJ] — 7.  The  Court 
in  this  case  confirmed  the  opinion  they 
expressed  in  4  U.  C.  R»  410,  as  to  the 
period  (seven  years)  which  an  absent 
party,  of  whom  nothing  has  been  heard, 
will  be  presumed  in  law  to  be  dead ; 
and  also,  as  to  the  onus  of  proof  of 
the  party's  being  dead  urithin  that  pe- 
riod resting  upon  the  person  who  de- 
sires the  jury  to  find  that  fact  in  his 
favor,  the  dem,  J.  S.  Hagerman  v. 
Strong  and  Young,  291. 

Contents  ofidll — Onus  probandi^l 
'    See  «  Heir,"  1. 

Trespass  — Pleading —  Evidence,'] 
—9.  Trespass  de  bonis  asportatis — 
Pleas — 1st,  not  guilty.  2n(i,  goods  not 
property  of  plaintiff.  Held  per  Cur,, 
that'  under  these  pleas,  the  defendant 
desiring  to  give  in  evidence  that  the 
goods  belonged  to  a  third  party,  and 
diat  n  fourth  party  had  a  right  as  land, 
lord  to  follow  and  seize  these  goods, 
and  that  he,  the  defendant,  deriving  his 
authority  from  such  ^burt^  IP^^Yf  ^^^^ 
justified  in  having  seized  them,  such 


him  depart,  may  be  called  in  qoestioii. 
Davis  y.  Lennon  et  al,^  599. 


EXECUTOKS  AND  ADMINIS- 
TEATORS. 

See  Account  Stated,  1. 

Test,  tehether  they  sue  in  r^presen^ 
tative  capacity, 1 — !•  To  detennine 
whether  a  demand  sued  for  on  the  re- 
cord M  one  claimed  by  the  plaintiffii 
in  their  representative  capacity ySi&ex^ 
ecutors,  or  not,  the  test  now  is,  would 
the  money'  when  recovered  be  assets 
of  the  estate.  J^Hatt  et  al.  v.  Cnh 
her  et  al.,  156. 

Refusal  to  convey."] — 2.  Under  the 
statute  21  Henry  YIII.  ch.  4,  one  or 
more  of  several  executors  has  power 
to  convey  when  the  others  decline  to 
act.    Doe  dem,  Ellis  v.  McGiil,  224. 

What  sufficient  proof  of  refusal  to 
act,]  —  3.  A  written  renunciatioBy 
though  not  sealed,  made  by  one  or 
more  executors  before  the  suirogatey 
and  produced  from  his  office,  is  suffi- 
cient to  entitle  the  remaining  execu- 
tors to  act  under  21  Henry  VlII.  ch. 
4.    lb. 


FELONY. 


..  .  ,  ,  .       ,  ,  Right  of  private  person  to  arrest  for 

evidence  was  rightly  rejected,  and  that  ^  a^^pasid  feloH9.}^m 


the  defence  should  be  specially  plead- 
ed.    Tyson  v.  Little,  434. 

Under  plea  of  non  tenuitJ] — 10. 
Under  the  plea  of  "  non  tenuit"  evi- 
dence is  righdy  received  to  shew  that 
the  defendant  had  parted  with  his  estate 
to  another  person,  and  was  no  longer 
the  plaintiff's  landlord.  Leuds  v. 
Brooks,  576. 

Trespass — Replication,  de  infu" 
rta.] — 11.  Though  the  motive  and  in- 
tention with  which  a  defendant  insisted 
on  the  plaintiff's  leaving  his  house  oaa- 


Qibson,  100. 


FIERI  FACIAS. 

Rent-seek  not  liable  to  seizwre  un- 
der fi,  fa,  lands.] — Dougatt  v.  Thum- 
bull,  622. 

FOREIGN  CORPORATION. 

State  of  New  York  Mutual  Insu- 
rance Company'^  Foreign  corpora^ 
tionf  right  to  sue  i99>  Conods..]— 1. 
The  ptaintiiili  weie  a  companj 


FBAUJD9  (STATUTS  OF). 


ORANT. 


13 


ing  in,  and  charterd  by  the  State  of 
New  York,  for  the  purpose  of  carrying 
on  the  business  of  mutual  insurance  in 
the  county  of  Genesee.  Their  charter 
provided  that  the  company  should  have 
a  lien  by  way  of  mortgage  on  the  pro- 
perty  insured,  and  upon  the  right,  title 
and  interest  of  the  assured  to  the  land 
on  which  such  property  stood.  The 
defendant  was  a  British  subject  resi- 
ding in  Canada,  and  the  contract  was 
entered  into  in  Canada.  Heldy  that 
the  company,  from  the  very  nature  and 
object  of  its  charter,  was  incapable  of 
carrying  on  its  business  in  this  province. 
Genesee  Mutual  Insurance  Compa- 
ny V.  Westman^  487, 

2.  Quare:  Whether  any  foreign 
corporation  can  under  its  foreign  char- 
ter assume  to  carry  on  business  here, 
even  of  the  description  contemplated 
by  its  charter  1    lb. 


FOREIGN  JUDGMENT, 

See  Pleading,  18. 

WhaAactUmlieson^ — 1.  Assump- 
sit lies  on  foreign  judgment.  McFar~ 
lane  v.  Derbiskirej  12. 

What  is.] — 2,  All  judgments  are- 
foreign  judgments  which  are  given  by 
courts  whose  jurisdiction  does  not  ex- 
tend to  the  territories  governed  by  our 
laws.    S), 


FOREIGN  LEGISLATURE. 

No  power  to  make  a  law  creating 
«  Hen  on  legal  estate  in  Canada."] — 
Ctenesee  Muttud  Insurance  Company 


if  the  plaintiff  would  g^ve  up  his  claim 
against  A.  B.  for  46/.  he  would  pay 
him  35/.  out  of  the  proceeds  of  a  cer- 
tain rafl  when  it  would  arrive  at  Que- 
bec :  Held  per  Cur.^  that  the  plaintiff 
could  sue  the  defendant  on  such  agree- 
ment upon  the  common  counts,  and 
without  producing  proof  of  the  agree- 
ment in  writing.  McDonald  v.  GlasSy 
245. 

Agreement  not  to  be  performed 
within  a  year*] — ^2.  Semhle:  That 
under  the  facts  of  this  case  the  objec- 
tion, that  the  agreement  upon  which 
the  plaintiff  claimed  a  right  to  the  use 
of  the  defendant's  cattle  was  not  one 
to  be  performed  within  a  year,  and  so 
required  under  the  Statute  of  Frauds 
to  be  eiddenced  by  writing,  was  not 
tenable.    Scouler  v.  Haley,  255. 


FORMER  RECOVERY. 
See  Action,  1. 


FRAUDS  (STATUTE  OF.) 
Debt  €f  another — Comnum  counts.] 
-— 1.  Where  the  defendant  agreed  that 


GRAFTON  ROAD  COMPANY. 

The  Grafton  Road  Company  have 
power,  under  10  &  11  Vic.  ch.  93, 
sec.  35,  to  make  contracts  by  parol. 
Turley  v.  Grafton  Road  Company j 
579. 


GRANT. 

Surveyor  GeneraPs  return  of  a  lot 
as  described  for  grant — Evidence  to 
rebut  this  return — Effect  of  erroneous 
return,  where  land  sold  for  taxes,] — 
When  the  surveyor  general  returns  a 
lot  of  land,  as  described  for  grant,  proof 
that  the  land  was  not  in  fact  so  descri- 
bed must  be  of  a  very  positive  and 
affirmative  kind ;  the  mere  evidence 
of  a  clerk  in  the  surveyor  general's 
office  that  he  finds  no  trace  of  it,  will 
not  do.    Perry  v.  Powell,  251. 

2.  Quare:  The  effect  of  the  sur- 
veyor general  having  in  any  case  er- 
roneously returned  a  lot  of  land  as 
having  been  described  for  grant,  when 
in  fact  it  had  never  been  so  described ; 
and  when,  in  consequence  of  this  error, 
the  land  has  been  eboiiged  with 
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H£IR. 


IMPROVCBCENTS. 


ments,  and  being  returned  in  arrear  has 
been  sold  1    lb. 


GUARANTEE. 

AUomies*  liability  to  sheriff"  on  a 
verbal  guarantee."] — 1.  Sheriffs  recom- 
mended to  take  precise  mritten  engage- 
ments from  attornies  when  they  mean 
to  hold  them  liable,  in  cases  they  have 
nothing  to  do  with  except  profession- 
ally ;  though  where  the  attorney  has 
verbally  agreed  to  indemnify,  the  Court, 
if  the  agreement  is  admitted,  will  en- 
force it.  In  re  Corbet  v.  O^Reilly, 
in  the  case  of  Macdonell  v.  Grainger, 
130. 

Guarantee  —  Consideration —  Ne- 
eessity  of  acceptance.'] — 2.  ffeldy  on 
the  guarantee  set  out  in  the  statement 
of  this  case :  1st  That  it  did  not  im- 
port a  past  consideration.  2ndly. 
That  it  was  an  actual  guarantee,  and 
not  a  mere  proposal  requiring  accept, 
ance  to  render  it  binding.  3rdly. 
That  offering  a  mortgage  subject  to 
two  prior  mortgages,  (which  were  given 
moreover  after  the  guarantee),  was  not 
such  a  valid  mortgage  as  the  guarantee 
imported.    Jenkins  v.  Ruttan,  625. 


HIGHWAY. 

12th  clause  of  Hightcay  Act,  50 
Geo.  III.  di.  1. — As  to  what  consti- 
tutes a  public  road  running  through 
Indian  laruis.] — The  J  2th  clause  of 
the  Highway  Act,  50  Geo.  III.  ch.  1, 
cannot  be  taken  to  mean  that  every 
bye-road,  or  short  cut  used  by  the  In- 
dians across  the  plains  or  flats,  is  to  be 
established  as  a  permanent  highway ; 
It  only  means  that  roads  which  under 
the  provisions  of  that  act  are  to  ac 
quire  the  charter  of  legal  highways 
should  have  that  same  legal  character, 
where  they  passed  through  Indian 
lands,  as  in  other  parts  of  their  course, 
although  they  might  not  be  (as  to  such 
portion  of  them)  public  allowances 
made  in  any  original  survey,  nor  had 
any  public  money  been  expended  or 
statute  labor  performed  on  them. 
Byrnes  v.  Bawn,  181. 


GUARDIAN. 
See  Ejectment,  2. 


HEIR. 


See  Partnership,  1. 

Plaintiff^  in  ejectment  claiming  a^ 
heir —  Will  spoken  of  by  the  plaintiff^ s 
witness^  who  to  prove  it.] — ^The  cir- 
cumstance of  its  coming  out  on  the 
cross  examination  of  a  witness  of  the 
lessor  of  the  plaintiff  claiming  cu  heir 
that  his  ancestor  left  a  willj  does  not 
disable  the  plaintiff  from  recovering  as 
heir,  until  he  produces  or  gives  evi- 
dence of  the  will ;  it  is  for  the  defen- 
dant to  shew  the  contents  of  the  will. 
2>00  dem.  Atkinson^r*  McLeod,  344. 


IMPLIED  PROMISE. 

Where  there  is  evidence  of  a  loan  or 
debt,  of  course  a  promise  to  repay  it 
will  be  implied.  Hall  v.  Morley,  &84. 


IMPROVEMENTS. 

Damages  for,  not  allotaed,]— Where 
the  government  for  any  purpose  has 
ordered  a  re-survey  of  a  concession, 
and  the  surveyor  so  employed  has 
planted  posts  to  mark  his  survey,  and 
the  defendant  has  settled  on  a  lot  as 
marked  by  this  survey,  the  defendant 
in  ejectment  will  not  be  entitled  to  his 
improvementSy  under  the  acts  59  Geo. 
III.  ch.  14.,  and  2  Vic.  ch.  17,  if  the 
jury  find  that  the  plaintiff  is  holding 
according  to  the  posts  planted  at  the 
front  angles  of  his  lot  in  the  original 
survey.  The  defendant  in  such  case 
cannot  be  said  to  have  settled  on  the 
land  in  consequence  of  an  unskilibl 
survey.  Doe  dem.  Moule  v.  Camp 
bell,  19. 


INs»URAXC£. 


JOINT  8TOCK  COMPANY. 
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INDEMNITY  BOND. 

See  Pleading,  2. 

What  is  no  defence  to. J — 1.  It  is 
no  defence  to  this  action  to  shew  that 
the  sheriff,  instead  of  paying  the  claim 
of  the  party  indemnified  against  after 
he  paid  the  execution  creditor  (the 
obligee  in  the  bond  to  the  sheriff), 
chose  to  pay  the  surplus  proceeds  of 
the  sale  to  the  assignee  of  the  execu- 
tion debtor,  since  a  bankrupt,  and  so 
was  damnified  of  his  own  wrong ;  the 
sherifif  cannot  be  called  upon  to  treat 
as  valid,  with  respect  to  these  parties, 
the  very  claim  against  which  he  has 
been  indemnified.  Corbett,  Sheriff",  v. 
Wilson  et  a/.,  22. 

CostSy  sheriff  may  recover  under. 1 
— 2.  The  sherifi*,  in  an  action  of  this 
kind,  is  entitled  to  recover  from  the 
obligee  in  the  indemnity  bond  the  costs 
for  putting  off  the  trial  of  the  cause 
against  himself,  on  account  of  the  ab- 
sence of  a  material  witness.    lb. 


INDIAN  LANDS. 
See  Highway,  1. 


INFANT. 
See  £j£CTMENT,  2. 


INSTRUMENT. 

Words  vMch  pass  no  interest  in 
land.']— See  "  Land." 


» 


INSURANCE. 

See  Monet  Paid,  2. — Marine  Poli- 
cy, 1. 

Fire  policy  of  insurance— ^Watit 
of  presidents  signature — Its  effect,'] 
^— Under  the  10th  clause  of  the  6th 
Wm.  IV.  ch.  18,  a  policy  of  insurance 
of  the  Newcastle  Mutual  Fire  Insu- 
rance Company,  signed  by  the  secre- 
tary, but  not  by  the  president,  is  invalid, 
and  the  company  could  not  be  directly 


sued  upon  it — they  could  be  compelled, 
however,  upon  the  defect  being  no- 
ticed, to  execute  a  valid  policy  of  the 
proper  date,  and  their  by-law  would 
estop  from  objecting  that  the  policy 
was  not  in  fact  executed  before  the 
loss.  Perr:y  and  Ferry  v.  Newcastle 
District  Mutual  Fire  Insurance 
Company,  363. 


INTERLOCUTORY  JUDGMENT. 

Incipitur  necessary  in  signing,  and 
what  it  should  be*] — See  "  Practice,"  1 


ISSUE. 


Case  far  overflomng  land  by  dam" 
mifig  VHUer  bade —  What  the  issue  an 
the  pleadings.] — Case  for  damming 
back  water  on  the  plaintiff's  land: 
Held  per  Cur,,  that  upon  the  plead- 
ings (as  given  at  length  below)  the  issue 
was  not  whether  a  dam  which  had 
been  two  feet  high  was  made  by  the 
defendant  three  feet  high,  or,  being 
made  by  others  of  that  height  within 
twenty  years,  was  wrongfully  continued 
by  him,  but  whether  the  prescriptive 
right,  whatever  it  might  be  proved  to 
be,  had  been  exceeded  within  twenty 
years  to  the  plaintiff's  prejudice. 
McNab  V.  Adamson,  119. 


» 


JOINT  STOCK  COMPANY. 

Road  Act,  12  Vic,  ch.  84. — Nece^ 
sity  of  complying  tdth  conditions  of 
act  to  entitle  company  to  sue  for 
calls.] — ^It  is  only  when  the  conditions 
mentioned  in  the  Road  Act,  12  Vic. 
ch.  84,  have  been  truly  and  in  fact 
complied  with,  that  the  persons  asso- 
ciated together  can  be  incorporated, 
and  sue  (in  the  short  form  given  by  the 
act,)  stockholders  for  the  non-pay- 
ment of  calls ;  and  Held  per  Cur,, 
that,  upon  the  facts  of  this  case,  the 
plaintiffs,  not  having  bona  fde  paid  in 
the  six  per  cent,  on  the  capital  sub- 
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JUDGMENT. 


JURORS. 


scribed,  or  registered  the  certificate  as 
the  act  required,  could  not  sue  the  de- 
fendant as  a  corporate  company  under 
the  act  for  the  non-payment  of  calls 
upon  his  stock.  Niagara  Falls  Road 
Campany  v.  Benson  ;  Same  v.  Ham- 

ilton,  307. 

— ^_ 

JUDGE. 

Power  of,  at  Nisi  Frius.l — 1.  See 
"New  Trial,"  1. 

Power  to  amend  record  at  Nisi 
Priws.]— 2.  See  «  Record,"  1. 


JUDGE  OF  COUNTY  COURT. 

See  Mandamus,  1.— ^Costs,  3. 

Power  to  extend  time  within  which 
security  for  an  appeal  may  be  tendered 
under  12  Vic.  ch.  66,  sec  11.  Ford 
V.  Crabb,  274?. 


for  the  defendant,  and  the  plaintiff  has 
no  verdict  on  any  issue,  and  has  do 
damage  given  him  by  the  jury,  be 
cannot  ask  for  judgment  non  obdanU^ 
Kerr  v.  Straat  8.nd  BradshaiWf  S2» 

» 

Registry  of,  binds  lands,"] — 2.  Un« 
der  the  operation  of  the  13th  clause 
of  our  Registry  Act,  9  Vic*  ch.34,  lands 
are  bound  upon  the  registry  of  the 
judgment,  the  mistaken  reference  in 
the  clause  to  the  docketting  of  judg* 
ments  iki  England  being  considered  bj 
the  court  a  mere  false  illustration  of 
what  was  plainly  provided  for  before. 
Doe  dem,  Dougall  v.  Fanning^  106. 

Entering  up  judgment  on  demur* 
rer.]— 3.  See  "  Practice,'*  4, 


JUDGMENT  AS  IN  CASE  OP 
NONSUIT. 

Judgment  as  in  case  of  nonsuit, 
for  not  going  to  trial,  the  defendant 
having  himself  objected  to  the  notice 
of  trial  as  irregular."] — Where  the 
plaintiff  made  a  mistake  in  his  notice 
of  trial,  and  the  defendant,  when  he 
was  too  late  to  give  a  fresh  notice  of 
trial,  pointed  out  the  error  and  refused 
to  waive  the  objection,  and  then,  be- 
cause the  plaintiff  did  not  go  to  trial, 
moved  the  court  in  banc,  for  judgment 
as  in  case  of  nonsuit ;  it  was  Held 
per  Cur.,  that  the  defendant  being 
himself  the  immediate  cause  of  the 
plaintiff  not  going  to  trial,  he  was  not 
entitled  to  judgment  as  in  case  of  a 
nonsuit.     Watson  v.  Strong,  180. 


JUDGMENT. 
See  Variance,  1. — Estoppel,  4. 

Non  obstante  veredicto.] — 1.  Where 
there  is  nothing  but  a  general  verdict 


JURISDICTION. 

Officers  of  Her  Majesty"* s  ordnanet 
— Their  liability  to  be  sued  in  our 
courts  in  their  collective  capacity  J] — 
The  officers  of  Her  Majesty's  ord- 
nance, composing  a  department  of  the 
public  service,  existing  in  England, 
cannot  at  the  common  law  be  sued  in 
our  courts  in  this  province  in  their  col- 
lective capacity,  (or  an  alleged  culpa- 
ble negligence — the  remedy  against 
them  for  any  wrong  done  by  the  orders 
or  omissions  of  the  board  as  a  boards 
can  only  -  be  by  application  to  the 
C  ro  wn .  Lane  v.  Officers  of  the  Ordr 
nance,  108. 


JUSTICE  OF  PEACE. 

Constable^ s  admission  that  ke  had 
their  warrant,  no  evidence  against 
them.] — Ealar  v.  Cornwall  et  al.,  168 


JURORS- 

Affidavits  of] — Affidavits  of  jurors, 
as  to  what  passed  in  the  jury  voon, 
will  not  be  heard.  Doe  dem.  J.  S. 
Bagermany*  Strong  Bnd  Ymmg^Mh 


LKAda. 


Licsms* 
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JURY. 

As  to  time  in  striking  special  Jury.'] 
*-l.  Where  a  defendant  applies  for  a 
ipecial  jary,  he  must  do  so  in  time  to 
permit  of  the  jurore  being  summoned, 
otherwise  the  common  jury  will  not 
be  held  to  be  superseded.  Clandinan 
V.  Dickson  et(U.,  281. 

Who  to  strike.}— 2.  Our  act  48 
Geo.  ni.  ch.  13,  sec.  5,  gives  no  au- 
thority to  the  coroner  to  summon  a 
special  jury ;  where  the  sheriiT  is  in- 
terested, some  indifiefent  person  ap- 
pointed by  the  court  must  strike  the 
jury.    iL 

■    ♦    ■■ 

LANDLORD  AND  TENANT. 
See  Surrender. 

Landlord  honing  distrainedy  his 
right  aftenocufds  to  daim  goods  ashis 
own  J  uhen  sued  in  trespass.] — A  land- 
lord, when  sued  in  trespass  for  an  ille- 
gal distress,  is  precluded  by  the  distress 
from  claimiag  the  goods  as  his  own 
under  a  prior  bill  of  sale.  Gibbs  v. 
Crawford  et  al,,  155« 


the  principle  of  estoppel,  an  implied 
surrender  of  his  lease.    Ib» 


LIBEL. 


LEASE. 

See  PROFERT,  1 ;  Pleading,  11 ; 
Surrender.  ' 

Surrender  of  lease — Statute  of 
Frauds.'] — 1.  The  surrender  of  d  term 
must,  under  the  Statute  of  Frauds,  be 
in  writing,  signed  by  the  party  surren' 
dering,  or  it  must  be  by  act  and  ope- 
ration of  law.  Doe  dem.  Burr  v. 
DenisoHy  185. 

When  lease  can  he  said  to  he  sur- 
rendered  by  operation  of  law.] — 2. 
The  giving  up  and  cancelling  the  lease 
by  the  tenant,  though  not  of  itself  a 
surrender  of  the  term,  is  yet  a  circum- 
atance,  and  a  strong  one,  to  be  consi- 
dered in  connection  with  what  was 
dono  fiiitber :  BddperCur.,ihtLiihe 
■obaeqneRt  ednduet  of  the  tenant  in 
tUt  otee  (as  nentioned  in  tfie  judgment 
if  iIm  eoitft)  uniat  be  taken  to  be,  on 


Sufficiency  of  inducement  to  sup^ 
port  %nnuendo!\ — 1,  In  an  action  for 
libel,  the  plaintiff  averred  that  she  was 
the  mother  of  one  Edward  J.  Barker, 
and  then  complained  that  the  defen- 
dant well  knowing  this,  in  order  to 
defame  her,  published  in  his  paper  the 
libel  in  question,  which  she  averred 
imported  that  she  was  the  mother  of 
an  illegitimate  child.  The  following 
were  the  words  which  she  complained 
of  as  conveying  this  imputation: — '*  Of 
the  Barkers — that  was  the  name  of  his 
reputed  father;  what  was  his  mother's, 
I  either  never  knew  or  have  forgot, 
but  I  know  it  was  not  Barker."  The 
defendant  demurred  to  the  declaratioui 
as  not  containing  inducements  sufBcienl 
to  support  such  an  innuendo :  Held  per 
Cur,y  declaration  good.  Anderson  v« 
Stewart,  243. 

I  Variance  hetufeen  toords  charged 
and  proved.] — 2.  The  plaintiff  sued  for 

i  slander.    The  words  charged  were — » 

' "  He  stole  wheat  last  winter."    The  . 

'  words  proved  were — **  He  (the  defen- 
dant) said  he  (the  plaintiff)  stole  away 
the  wheat  in  the  night,  and  I  was  well 
aware  of  it,  and  could  have  put  him  in 
gaol  for  doing  it :"  Held  per  Cur.f 
that  the  words  proved  did  not  support 
the  words  charged.  McNaugkt  v« 
AUeUj  304« 

LICENSE. 

Mandamus  to  compel  magistrate 
to  revoke  a  certificate  of  license  r«- 
fused—How  such  application  should 
be  made.] — Mandamus  refused,  which 
had  been  applied  for,  for  the  purpose 
of  directing  a  magistrate  to  revoke  a 
certificate  granted  by  him  at  an  ad- 
journed Quarter  Sessions,  authorising 
the  Issue  of  a  tavern  license  to  A.  B., 
for  keej^  a  tavern  in  the  township 
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MALICIOUS  PBOSECUnOH. 


cf  Vaughan,  the  said  certificate  of 
license  having  been  granted  in  contra- 
vention of  a  by-law  of  the  Municipal 
Council  of  Vaughan.  The  Queen  ex 
rel,  GafTible  v.  Burnside  if  Morgan^ 
263. 

License  pleaded —  When  it  must  be 
shewn  to  be  under  seal — When  notJ] 
— 2.  Sendfley  that  though  a  license 
given  by  the  plaintiff  to  the  defendant 
not  under  seal  is  insufficient  to  create 
an  eaaementy  yet  that  it  may  be  suffi. 
cient,  as  a  license,  to  prevent  the 
plaintiff  from  recovering  damages  for 
the  erection  of  a  dam,  as  a  wrongful 
act. — Robinson  v.  Fetterly  et  al,,  340. 


LIEN. 


See  Contract,  1. 

Words  which  only  create  a  char  gey 
hut  do  not  pass  afiy  interest — '*  Hypo- 
thecate,^^  meaning  of  the  term,'] — In 
an  instrument  under  seal  the  words 
*'  And  for  securing,  &c.  the  said  P.  P. 
doth  hereby  specially  bind,  oblige, 
mortgage  and  hypothecate  the  said 
piece  or  parcel  of  land,"  &c.  pass  no 
interest ;  they  only  shew  an  intention 
to  create  a  charge  or  lien.  Doe  dem. 
Ross  V.  Papst,  574. 


LIMITATIONS,  (STATUTE  OF). 

Commencement  of  suit — Ca.  re. 
issued  before  six  years  not  returned^ 
alias  ca,  re,  isstied  after, ] — 1.  Qucere: 
Is  the  Statute  of  Limitations  saved  by 
a  writ  having  been  issued  before  the 
expiration  of  the  six  years,  though  the 
defendant  was  not  served  with  such 
writ,  but  had  been  served  with  an 
alias  writ  issued  after  the  six  years 
had  expired,  and  though  the  first  writ 
had  not  been  returned  until  after  the 
eix  years  had  expired  ?  Hdman  v. 
Wdler,  292. 

4  Wm,  IV.  ch,  1,  sec,  16-^FosseS' 
sion  held  under  erroneoas  idea  as  to 
boundary, 1 — ^2.  Under  the  Statute  of 


Limitations,  4  Wm.  lY.  ch.  1,  a  pos* 
session  inadvertently  held  under  an 
erroneous  impression  as  to  boundary^ 
with  no  intention  of  claiming  the  land 
otherwise  than  as  it  was  supposed  to 
form  part  of  a  certain  lot  covered  by 
the  party's  deed,  would  by  mere  lapse 
of  time  ripen  into  a  title.  Doe  dcTJU 
Taylor  et  ux,  v.  Sexton,  264. 

Effect  of  acknowledgment  in 
writing  after  twenty  years  have 
expired.] — 5.  When  twenty  years  have 
passed,  without  a  written  acknowledg. 
ment  of  title  or  payment  of  rent,  the' 
title  is  extinguished,  and  cannot  be 
revived  by  an  acknowledgment  given 
afterwards.  McDonald  (widow)  v. 
Mcintosh,  388. 


LUNATIC. 

Cestui  que  use  a  luTUUicJ} 
"  Crown  Grant,"  L 


-Sec 


MALICIOUS  ARREST. 

Cizse  for — W?ien  arrest  is  irregu^ 
lar.] — 1.  Where  a  plaintiff,  in  an 
action  on  the  case  for  a  malicious 
arrest,  has  been  arrested,  though  irre- 
gularly, under  color  of  a  wnt  and  in 
consequence  of  its  having  issued,  he 
may  maintain  an  action  on  the  case 
as  for  an  arrest  made  by  the  direction 
of  the  person  who  actually  caused  that 
writ  to  issue.     Thome  v.  Mason,  236, 

Probable  cause i\ — 2.  The  mere  fact 
that  the  defendant  was  told  by  one  or 
two  persons  that  they  thought  he  would 
be  justified  in  arresting  the  plaintifl", 
otherwise  he  would  lose  his  debt,  is 
not  enough  to  enable  the  judge  to  rule 
absolutely  at  the  trial  in  the  defendant's 
favor.    lb. 


MALICIOUS  PROSECUTION. 

Case  of  malicious  prosecHtum — 
Evidence  of  malicious  intention,'] — 
Case  of  malicious  proaecution*  Deleo* 
dant  lost  a  bird  and  saw  it  in  plaiatifi  !s 


MAYOR. 


MORTGAOK. 


19 


house,  who  refused  to  give  it  up. 
Defendant  thereupon  went  to  a  magis- 
trate and  stated  that  he  had  lost  a  bird, 
either  accidentally  or  that  it  had  been 
feloniously  taken  away,  and  that  he  sus* 
pected  it  to  be  at  plaintiff's  house. 
The  magistrate  issued  a  search  war- 
ranty on  which  the  plaintiff  was  brought 
before  him  and  discharged ,  it  appear- 
ijig  that  no  larceny  was  committed. 
At  the  trial  plaintiff'  refused  a  nonsuit, 
and  a  verdict  was  directed  for  the 
defendant:  Hddy  on  rule  nisi  to  set 
aside  verdict,  that  there  was  no  evi- 
dence of  malicious  intention,  and  rule 
discharged.    Lucy  v.  Smithy  518. 


MANDAMUS. 
See  License,  1. 

To  judge  of  county  court  y  rrfused.'] 
— Mandamus  refused  to  compel  the 
judge  to  approve  of  the  security  ten- 
dered, after  the  four  days  which  be 
had  given  for  such  tender  had  expired. 
Ford  V.  Crabby  274. 


MAJRINE  POLICY. 

Marine  policy — Interest  assured — 
Abandonment — Total  loss,"] — Marine 
p<4icy.  A.  having  with  B.  (though 
B.  was  not  named  in  the  mortgage)  a 
mortgage  uppn  a  vessel^  insured  her 
for  600/.;  the  vessel  was  wrecked  and 
abandoned  by  the  mortgagor,  and  the 
insurers  sent  their  agent  to  take  charge 
of  her ;  the  loss  was  proved  to  be  equal 
to  the  amount  of  insurance:  Held  per 
Cur.y  that  A.  had  an  interest,  in  the 
▼esisel  to  the  amount  of  the  mortgage, 
and  that  the  loss,  under  the  cireumstan 
ces  being  an  actual  total  loss,  requiring 
no  notice  of  abandonment,  the  verdict 
for  the  plaintiff  could  not  be  disturbed. 
Crawford  v.  St.  JLawrenoe  Insurance 

Company^  135. 

.. — ^_ 

MAYOR. 
Jwrisdiaion  of^  —  See  «Convio- 
lion,"  1. 


MONEY  HAD  AND  RECEIVED. 

See  Principal  and  Agent,  1. 


MONEY  LENT. 

Power  to  recover  fnoney  lent,  to 
liquidate  debts  to  a  company^  for 
uxjrk  and  labor  of  a  naiwe  not  war^ 
ranted  by  tJieir  diarter.'\ — Held  per 
Cur.y  that  the  plaintiff  was  not  pre- 
cluded from  recovering  money  ad- 
vanced to  D.  £.  for  the  liquidation  of 
liabilities  incurred  by  D.  B.  to  N.  H. 
&  D.  Company,  or  from  enforcing 
any  security  for  its  repayment,  because 
that  company,  in  such  transactions, 
exceeded  the  power  conferred  on  it 
by  its  charter.  Cay  ley  v.  McDonell 
et  al.f  Assignees  of  BethunCy  454. 


MONEY  PAID. 

Premium — Recovery  of  when  once 
paid.'] — 1.  When  a  person  has  paid  a 
sum  of  money  to  another,  with  a  full 
knowledge  of  facts,  he  cannot  sue  for 
it  back  again,  on  the  ground  that  he 
paid  it  in  ignorance  of  the  law  result- 
ing from  those  facts.  Perry  et  al,  v. 
Neuxastle  F.  L  Company^  863. 

A  party,  however,  may  recover 
back  money  which  it  is  clear  he  must 
have  paid  in  forgetfulness  of  certain 
facts,  which  had  without  doubt  been 
known  to  him :  Held  per  Cur,,  that 
upon  the  state  of  facts  mentioned  in 
this  case,  the  assured  could  not  recover 
back  from  the  underwriters  the  amount 
they  had  paid  on  their  premium  note* 
lb. 


MORTGAGE. 

Cannot  be  pleaded  as  discharge 
because  note  given  subsequently  as 
additional  security.'] — 1.  Bank  U. 
C.  V,  Sheruxxxty  116. 

Effect  of  mortgage  as  to  the  Tnort" 
gagee^s  right  of  possession.] — 2.  The 
common  effect  of  a  mortgage  is  to  en- 
title the  mortgagee  to  take  possession 


to 


MUmCIFAI*  OOOHGIL. 


MUmCIMJb  CQUlfCIL* 


al  any  time,  even  before  default,  an* 
less  the  right  to  remain  in  possession 
till  default  be  reserved;  and  where 
this  right  has  not  been  reserved  and 
the  mortgagor  has  died,  the  widow, 
holding  in  privity  with  his  title,  stands 
in  no  better  position,  with  regard  to 
her  right  to  the  possession,  than  her 
husband.  Doe  on  the  several  demises 
of  John.  Mowat  v.  James  Nickall  and 
Caroline  Smith,  139. 

Debt  on  mortgage  for  one  instal- 
ment due — As  to  proviso  i7i  mortgage 
being  in  itsdfan  undertaking  to  pay,"] 
— 3.  Though  debt  will  not  lie  for  one 
instalment  of  a  large  sum  due  by  in- 
stalments, yet  where  (he  plaintiff  sued 
the  defendant  in  debt  on  mortgage, 
setting  out,  in  the  first  plaee,  the  deed 
between  the  parties,  with  the  proviso 
in  it  that  if  the  defendants  should  pay 
9001,  in  nine  yearly  instalments,  they 
redeemed  their  land ;  and  then  a  cove- 
nant of  the  defendant  only  to  pay  the 
100/.  sued  for,  without  any  reference 
to  the  money  due  by  instalments: 
Held  per  Cur,,  that  upon  these  aver* 
ments  ii^  ti^e  declaration,  (the  proviso 
being  a  mere  defeasar^ce^  and  not  an 
express  undertaking  to  pay  the  900/. 
by  iinnual  instalments)  debt  would  lie. 
J>e  Tuyll  V,  McDonald  Sf  Piper ,  171. 

What  constittUes  a  valid  mortgaged] 
T— 5.  Doe  Hoss  Vh  f^apst,  574u 

Debtm^'}-^.  8e»  «sDebt.'^ 


MORTGAGOR. 

Interest  of,  in  marine  policy, 
t^  Marine  Policy^"  1, 


■Sw 


MUN<CIPAL  COUNCIL- 

By-law  —  Alteraition  of  road.'] — 
1.  See  ^  Road,"  1. 

As  to  dd)t  lying  against  the  toum- 
ip  (xmnoU  far  expense  (^a  survey 
made  under  the  38  Geo.  Ill  ch.  l.]_ 
1.  JEkldper  Cur,,  that  the  Township 
Couaeil  of  Hamilton^  coming  la  the 


place,  under  the  12  Vic.  eh.  81,  sest 
31,  heads  26  and  31,  of  the  tmsleei 
of  the  Newcastle  Distiict,  in  quartef 
sessions  assembled,  could  aol  be  held 
liable  in  debt  fo  the  surveyor,  wbo 
had  been  appointed  under  the  38 
Geo.  III.  ch.  1  to  re»survey  the 
township  of  Hamilton.  Roach  t. 
Municipal  Council  of  HamdUony^^. 

Township  Council  Act^  12  Tic. 
ch,  81 — Quo  loarranto-^BighS  ofrt- 
lator  to  attack  the  existence  of  count' 
cil  by  quo  toarranto  in  oneprooeedmg 
against  every  member  by  naitw.]— 
It  is  not  permitted  to  a  private  relstor, 
under  our  act  12  Vic.  ch.  81,  either 
to  attack  by  writ  of  summons  in  the 
nature  of  a  g^  warranto  the  township 
council  by  name,'upon  grounds  which, 
if  sustained,  must  necessarily  lead  to 
a  dissolution  of  the  body,  or  to  attack 
the  whole  council  in  one  proceeding, 
through  the  individual  nai&es  of  ever^ 
member  of  it.  The  Queen  ex  rd. 
Lawrence  v.  Woodruffs  336. 

QuaAing  by-law  of  municipal 
council  for  the  apprqpriatian  of 
money  for  roads — Entitling  of  rule 
nisi.y^.  Held  per  Cur.,  that  the 
by-law  passed  by  the  Petei^oio'  Mo* 
nicipal  Council  under  the  provisieBS 
of  our  act  12  Vic.  ch.  81,  sec.  41| 
11th  and  Kith  heads,  appn^mstinf 
600/.  from  the  county  funds  of  the 
County  of  Feterboro'  to  be  eizpendad 
on  certain  roads  within  the  said  cooatf 
in  such  manner  as  may  be  deesMd 
most  proper  by  the  commissioMis 
appointed  lor  that  purpose,  &c.,  is 
illegal,  as  exceeding  the  avthoritj 
given  to  the  council;  and  that  the 
rule  nisi  for  quashing  it  must  be  made 
absolute. 

The  entitling  of  the  rule  to  qussh 
the  by-law  of  a  municipa)  oowicd 
need  not  be  "The  Queen  v.  The 
Council;**  but, **as  m  the  matler_of 
A.  B.  and  the  Couneik^  In  re 
8.  Conger  v.  PtifiAottf 
Council^  349. 


NBW  TmtAL. 


MOir  JOINDBS. 
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Jbttmship  council  proper  plaint^ 
Jbr  a  local  debt  due  to  the  old  district 
coumcilJy^5.  Under  the  175th  and 
176th  ckiwes  of  12  Vic.  ch.  81,  the 
towAghip  councUs,  and  not  the  county 
councils,  are  entitled  to  receive  moneys 
due  to  the  old  district  councils,  where 
the  debt  is  due  to  the  locality,  as  for 
znaking  roads  in  a  township,  &c. ;  and 
Meldypei-  Ctir.f  that  in  this  action  the 
money  sued  for  belonging  to  the  town- 
ahipcouncil^  and  not  to  the  county 
eouncil,  the  plaintifis  (the  county 
oounoil)  must  be  nonsuited.  Muni- 
cipal Council  of  the  United  Counties 
if  JSbrtkumberiand  and  Durham  v. 
^U  a,nd  Meyers,  375. 

JPower  io  open  new  roads  J\ — 6. 
See  Pleadings  22. 

By-lau)' — 12  Vic.  ch.  81,  sec.  31, 
hea^  31,  32 — Gananoque — Tax  on 
dogs  for  improving  stress  ] — 7.  A 
municipal  pouncil,  under  12  Vic.  ch. 
61,  3l8t  head,  has  not  power  to  ap- 
propriate the  revenue  arising  from  a 
tax  imposed  on  the  owners  of  dogs  in 
e/Aj  a  part  of  the  township,  to  the 
impf^yeonents  of  the  public  streets, 
and  to  other  purposes  wiihm  the 
limits  of  such  part  of  the  township. 
Jn  re  Richmond  v.  The  Municipality 
of  the  Township  of  the  Front  of 
J^ffetk  and  Ij^nsdowne,  567. 


NEW  TWAL- 
See  Practice,  3. 

Amendment  of  record  at  Nisi 
Jpnt45 — New  trial  granted."] — 1.  It 
l^  no^  competent  to  a  judge  sitting  at 
Nisi  Prius  to  allow  a  plaintiff  to  amend 
his  record  by  filling  up  the  proper  day 
of  NifQ  Prius  after  the  cause  has  been 
tilled  on,  and  the  jury  called  though 
ilQlawocA;  and  when  auch  ainend- 
]|ailO(t  has  been  allowed  the  cowt  will 
gnMit  a  venire  de  novc^  Doe  dem* 
B^nMt  y^  Burd,  9. 

SmmMs,  that  had  the  application  to 
•mend  been  made  in  the  following 


term,  the  court  might  perhaps  have 
allowed  the  amendment  to  have  been 
made.    Jb, 

Where  verdict  for  plaintiff  justf 
but  evidence  did  not  support  any 
count.] — 2.  Where  the  evidence  does 
not  stnctly  support  any  one  count  in 
the  declaration,  but  a  verdict  has 
nevertheless  been  given  for  the  plain- 
tiff,, in  accordance  with  justice,  the 
court  may  grant  a  new  trial,  allowing 
the  plaintiff  to  amend.  Elliott  et  aim 
v.  Croker  et  al.y  156. 

TJnreasoTUxble  verdict.] — 3.  Soouler 
V.  Haley,  255. 

New  tfial — Misdirection.] — l.The 
application  for  a  new  trial  on  the 
ground  of  misdirection  must  fail,  when 
the  alleged  misdirection,  as  in  this 
case,  amounts  only  to  this — that  the 
learned  judge,  in  charging  the  jury, 
did  not  advance  a  particular  argument, 
which  the  counsel  thinks  would  have 
influenced  the  jury  in  his  client's  favor. 
Annable  v.  McDonell  et  al.y  382. 

New  trial  refused  to  one  of  several 
defendants.] — 5.  Where  a  verdict  has 
been  found  against  one  of  several  de- 
fendants and  for  the  others,  the  court 
will  not  grant  the  former  alone  a  new 
trial.    Davis  v.  Lenwm  et  al.,  599. 


NON  JOINDEK. 

As  to  the  mode  of  taking  advantage 
of  the  Tton  joinder  of  a  party  to  a  bond 
— Plea  in  abatement — Demurrer  to 
declaration.] — ^To  take  advantage  of 
the  non  joinder  of  a  co-contractor  or 
joint  obligor,  the  defendant  must  plead 
in  abatement,  shewing  the  party  non- 
joined  to  be  living  and  within  the  ju- 
risdiction. A  demurrer  to  the  decla- 
ration, after  setting  out  the  bond  on 
oyer,  will  not  at  all  events,  under  our 
acts  59  Geo.  III.  ch.  25,  7  Wm.  IV. 
ch.  3,  sec.  6,  bring  up  the  point  of  non- 
joinder. City  of  Toronto  v.  Shields 
and  Coulter,  133* 
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NOTtOS  or  TRIAL. 


PAmiVT. 


NONSUIT. 

Plaintiff  cuxepting  nonsuit — His 
right  to  Tnove  against  it  in  termJ\ — 
Where  ibe  judge  at  Nisi  Prius  is  charg- 
ing against  a  plaintiff,  and  the  plaintitr 
in  consequence  of  such  cliarge  (to 
which  he  objects)  rather  than  risk  a 
verdict  accepts  a  nonsuit,  he  is  never- 
theless at  hberty,  in  term,  to  move 
against  the  nonsuit.  Hatton  v.  Fisfi, 
177. 

NOTICE. 
See  Principal  and  Surety,  1, 

Of  non-payment "] — 1.  See  "Bills 
of  Exchange  &:c.,"  3. 

By  Municipal  Council  before  open- 
ing road.]— 2,  See  "  Pleading,"  22. 

Sufficient  compliance  uith  agree- 
ment.]— 3.  Where  A.  agreed  to  ac- 
cept as  notice  actually  given  any  which 
B.  should  mail,  directed  to  A.,  it  is  a 
sufficient  compliance  with  such  agree- 
ment that  a  written  notice  is  actually 
delivered  to  A.,  though  not  put  into  the 
post  for  him.  Morton  v.  Bcnjami7i 
and  Fhippen,  594. 


NOTICE  OF  ACTION. 

See  Variance,  2. 

Sufficiency  of  as  to  time — 4?  Jjf  5 
Vic.  ck.  3,  sec,  6.] — The  defendant,  a 
bailiff,  was  served  with  notice  of  action 
on  the  2Sth  of  March,  and  on  the  29th 
of  April  the  writ  was  sued  out :  Held 
per  Cur.y  that  the  bailifT  had  at  least 
one  calendar  month's  notice  of  action, 
between  the  notice  of  action  and  the 
commencement  of  the  suit.  Mcintosh 
V.  Vansteenburg  and  Keysar^  248. 


NOTICE  OF  TRIAL. 

IrreguZarity in.] — 1.  See  "Judg- 
ment as  in  case  of  Nonsuit,"  1. 

Sufficiency  of-^Costs,] — 2»  Held 
per  Cur.f  that  the  service  of  a  notice 
of  trial  by  putting  the  paper  under  the 


door  of  the  attorney's  office,  the  attor- 
ney swearing  that  he  was  absent  from 
home  at  the  time,  and  did  not  return 
till  the  day  of  the  assizes,  when  he  first 
heard  of  such  service,  was  irregular ; 
and  that  the  verdict  must  be  set  aside, 
but  without  costs,  as  the  attorney  should 
not  have  absented  himself  on  the  eve 
of  the  assizes.  The  Grand  River 
Navigation  Co.  v.  Jo^m  A.  Wilkes, 
249. 

Irregular-Application  to  set  aside.] 
— 3.  The  application  to  set  aside  the 
verdict — not  the  notice  of  trial  or  the 
service — is  correct,    lb. 

Irregular-  Waiver.]  — 4 .  The  ofler 
by  the  defendant  to  refer  the  cause  to 
arbitration,  cannot  be  considered  as  a 
waiver  of  the  irregularity.     i&. 


» 


ORDNANCE  DEPRTMENT. 
See  Jurisdiction,  1, 


OVERHOLDING  TENANT. 

Disseizin.] — A  tenant  holding  over 
is  in  no  case  a  disseizor.  Doe  dem* 
Charles  v.  Cotton^  313. 


titlei 


PARTNERSHIP, 

Partners  —  Equitable^  and  legal 
^ — Though  a  surviving  partner 
may  have  an  equitable  title  in  lands, 
yet  this  does  not  make  a  demand  of 
possession  necessary  on  the  part  of  the 
heir  of  the  deceased  partner  suing  in 
ejectment  upon  his  ancestor's  legal 
title.  Doe  dem.  Atkinson  v.  MrJ^^oj^ 
344. 


PATENT. 

Ford  evidence  of  a  pcOent,] — ^A 
party  who  had  lost  his  patent  for  land 
will  not  be  allowed  to  give  parol  evi- 
dence of  its  contents ;  he  must  pro* 
duce  an  exemplification  of  the  patent. 
McCoUum  V.  Davis,  150. 


POVBB* 


i>LSij>nro. 


es 


POWER. 
See  Will  2. 


PRACTICE. 
See  Nonsuit,  1. — Cognonit,  L 

26th  rule,  Ilil.  Term,  13  Vic,— In- 
cipitur of  declaration — Necessity  of, 
in  signing  interlocutory  judgment, 
and  what  it  must  contain, "l — 1.  By 
the  26th  rule  of  Hil.  Term,  13  Vic, 
an  irudpitur  of  the  declaration  is  ne- 
eessary  to  the  regular  signing  of  inter- 
locutory judgment,  and  such  incipitur 
must  be  a  true  copy  as  far  as  it  goes ; 
where  therefore  the  venire  in  the  de- 
claration was  "  District  of  Victoria," 
and  the  venue  in  the  incipitur  of  the 
judgment  roll  was  "  County  of  Has- 
tings," the  court  set  the  judgment 
aside  as  irregular.  Pace  v.  Meyers,10* 

2.  A  plaintiff  is  not  at  liberty  to  go 
on  and  assess  his  damages,  pending  a 
summons  to  set  aside  his  interlocutory 
judgment,  and  after  it  is  returnable.  lb. 

Evidence  at  Nisi  Prius  not  dbjected 
to — Exception  cannot  be  taken  subse- 
quently.']— 3.  In  an  action  of  assump- 
sit, evidence  was  given  at  Nisi  Prius 
of  demurrage  on  more  than  one  occa- 
Bion,  whereas  there  was  only  one  count 
applicable  to  such  detention;  and  only 
one  instance  complained  of  in  it.  No 
exception  was  taken  to  the  evidence 
at  the  trial,  and  held,  that  it  could  not 
subsequently  be  urged  in  moving  for 
new  trial.  Campbell  v.  Bcamisli,  526. 

Judgment  on  demurrer — Irregu- 
larity  in  entering  it  up — Ajyplication 
to  amend,] — 4.  Judgment  on.  demur. 
rer  cannot  be  entered  while  there  are 
issues  in  fact  undisposed  of.  Waiter, 
McDmell,  570. 

Objections  net  duly  taken  at  trial 
cannot  be  urged  in  term.] — 5.  Al- 
though where  a  plaintiff  by  his  own 
act  has  put  it  out  of  his  power  to  sue 
on  a  contract^  he  cannot  insist  on 
prompt  payment  in  an  action  on  the 


common  counts,  yet,  where  the  objec- 
tion that  the  time  for  exacting  the  last 
payment  under  the  contract  had  not 
arrived  when  the  writ  in  the  cause 
was  sued  out  was  not  made  when  the 
plaintiff  closed  his  case,  but  merely  by 
way  of  an  objection  to  an  observation 
made  by  the  learned  judge  when 
charging  to  jury,  the  court  will  not 
admit  the  objection  to  be  urged  in  term 
on  a  motion  for  a  new  trial.  Turley 
V.  Grafton  Road  Company,  579. 

Quo  vmarranto — Judges  order ^-^^ 
6.  The  judge's  order  is  not  defective 
because  it  does  not  award  that  a  new 
election  be  held.  Tlve  Queen  exrel* 
BarUiffe  v.  O' Redly,  617. 


PLEADING. 

See  Bills  of  Exchange  etc.,  11. — 
Nonjoinder,  1. — Landlord  and 
Tenant,  1. — Dower. — Libel,  1. 
Covenant,  4. — Trovjr,  1. — Evi- 
dence, 9, 11. — Bond,  2. 

Declaration — Averments  in.] — I. 
The  devisee  of  a  grantee  suing  upon  a 
breach  of  the  grantor's  covenant,  that 
*<  the  land  was  free  from  incumbran- 
ces," must  aver  in  his  declaration  that 
the  incumbrance  was  unsatisfied  when 
the  devisee  took  the  estate.  MaiM^ 
gan  V.  Fraser,  11. 

Indemnity  bond — Plea —  Sherif 
damnified  de  son  tori — Defe^ice  un- 
der.]— 2,  Where  to  an  action  by  the 
sheriff  upon  an  indemnity  bond,  tlie 
defendant  pleaded  that  the  plaintiff 
was  damnified  of  his  own  wrong,  it 
was  held  per  Cur,,  that  the  defendant 
could  not  shew  under  this  plea  that 
the  sheriff  incurred  the  damages  com- 
plained of,  irrespective  of  the  execu- 
tion of  the  writ  indemnified  againsL 
Corbetty  Sheriff  v.  Wilson  et  al,,  22. 

Covenant — Plea  —  Subsequent  a- 
greement  not  under  seal-- Effect  of 
such  agreement.] — 3.  A.  covenants 
under  seal  with  B.  that  he  will  repay 
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B.  on  the  l9(  September  1847,  any 
advances  of  cash  atid  goods  made  by 

B.  to  G.  (a  lumberer  on  the  Ottawa), 
provided  the  timber  ahovid  not  be  Aire 
then  be  sold  and  disposed  of  at  Que- 
bec. B.  after  the  Ist  of  September 
1847,  sues  A.  upon  this  absolute  cove- 
nant for  the  monies  advanced  to  C. 

A.  pleads  that  after  this  covenant  wa^ 
madei  and  after  the  monies  were  ad- 
vanced, it  was  agreed  between  B.  and 

C,  that  if  O.  would  make  the  arrange- 
ment  described    in   the    plea,  then 

B.  would  discharge  A.  from  his  cove- 
nant and allliability in  respect  thereof; 
it  was  then  averred  that  G.  did  make 
the  arrangement,  whereby  A.  became 
wholly  discharged  from  his  agreement. 
Seld  per  Cur,,  that  this  plea  being 
taken,  either  to  set  ap  in  effect  a  parol 
agreement  to  discharge  A.  from  his 
agreement  under  seal,  (which  the 
court  seemed  to  think  that  it  must  be), 
or  if  not,  to  assert  that  such  a  conse- 
quence resdlted  from  the  facts  stated, 
independent  of  the  alleged  agreement, 
could  not  in  either  case  be  considered 
a  legal  defence  to  the  action.  Mc- 
Pharson  et  al.  v.  Dickson,  29. 

Trespass — Averment.'] — 4.  Plea  of 
justification  in  action  of  trespass  bad, 
for  want  of  direct  and  positive  aver, 
ment  that  a  felony  had  been  commit- 
ted.   McKenzie  v.  Gibson,  100. 

Replication  to  a  plea  of  justifica- 
tion in  trespass^  denying  the  truth  of 
U^  matter  of  justification  and  new 
assigning^ — 5.  Where  to  a  plea  of 
justification  to  the  trespasses  chained, 
the  plaintiff  replied,  1st,  that  the  de- 
fendant of  his  own  wrong  and  without 
ke.|  and  2nd,  new  assigned  as  for 
trespasses  on  another  and  different  oc- 
casion, &c.,  and  it  wdi9  Held  per  Cur., 
on  objection  that  the  replication  was 
bad  for  duplicity,  replication  good. 
UcKensie  v.  Gibson,  100. 

Note^Piea^Aixxmnwdatim  and 
fmgmmt «»  Zhfiidty^'-ArgumetUck' 


tivepiea — Demurrer. '\ — 6.  EJddper 

Cur.,  that  these  fiicts  (given  in  the  xe. 
port),  from  the  nature  of  the  defence 
intended  to  be  set  up,  were  not  double : 
also,  that  the  2nd  was  one  of  those 
cases  in  which  a  party  might  be  allow- 
ed to  plead  specially  such  facts  as 
might  perhaps  equally  have  availed 
him  upon  a  denial  in  more  general 
terms.    Hutchinson  v.  Munroe,  103. 

Pleading  payment  of  a  less  sum 
in  satisfaction  xf  a  judgment  reoh 
vered  for  a  greater  sum,  alleging  the 
lesser  sum  to  be  the  true  rf^.]— 7. 
To  debt  on  judgment,  a  plea  was  plea- 
ded  in  efiect  alleging  that  the  judg'^ 
ment  was  entered  upon  a  cognovit  in 
which,  though  the  nominal  debt  was 
admitted  to  be  200/.  as  sued  for,  tbe 
true  debt  was  only  79/.,  which  sum 
was  paid  in  satisfaction  of  the  jodg- 
ment :  Held,  on  demurrer,  plea  had. 
Croaks  v.  WilsOTi,  114. 

In  a  defence  like  this,  the  proper 
course  for  the  defendant  to  take  is  to 
apply  to  have  satisfaction  entered  on 
the  judgment,  or  to  stay  proceedings 
in  the  suit  upon  the  judgment.  Prin- 
ciples of  pleadi;ig  prevent  the  defence 
being  urged  in  the  shape  of  a  plea.  IL 

Onus  of  proof  upon  defendant 
pleading  that  he  had  a  good  right  to 
convey. 2 — ^8.  Action  of  covenant,  as- 
signing as  a  breach  that  the  defendant 
had  not  a  good  right  to  convey.  The 
defendant  pleaded  that  he  had  a  good 
right  to  convey,  and  the  plaintiff  repli- 
ed denying  the  right :  Held  per  Cur., 
that  upon  these  pleadings,  the  onus  of 
proving  the  affirmative  of  the  issue  lay 
on  the  defendant.  McCoUufm  v.  D(^ 
vis,  loO. 

Averment  in  dedaration.J — 9.  The 
averment  in  the  declaration  that  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  ^would  agrae'' 
not  to  put  the  said  A.  B.  to  costs  ia 
respect  of  his  debt,  ke,  the  said  Mat- 
daiit^ proaised,  isc,  »  in  MMtht 
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same  thing  as  averring  that  in  consid- 
eration,  Jiu^. ,  that  the  defendant  would 
not  put  the  said  A.  B.  &c.,  the  defen- 
dant promised,  dsc. ;  and  Held  per 
Cur,f  that  therefore  the  averment  that 
he  had  put  the  said  A.  B.  to  costs,  was 
sufficient.  Noad  et  ai,  v.  Brown,  154*. 

Argume7Uative  pica — Lessor^s  ac- 
ceptance of  assignee  of  lease  as  te?iantJ] 
— 11.  where  the  lessee  pleaded  the 
assignment,  and  then  averred  the  ac- 
ceptance by  the  lessor  from  the  as- 
signee  of  the  sum  of  187/.  IO5.  not  as 
the  rent  sued  for  in  this  action,  but 
merely  as  "for  the  rent  aforesaid,  in 
ft»rm  aforesaid,  reserved  and  made 
payable :"  Held  per  Cur.,  that  the 
plea  was  not  argumentative,  as  setting 
up  indirectly  payment  of  the  rent. 
McCulloch  V.  Jarvis  et  al,,  267. 

Covenant  for  rent — Demurrer.'] — 
12.  See  •*  Covenant,"  4. 

Declaration —  Uncertainty  of  num' 
her  of  breaciies  relied  071 — Demurrer^ 
— 13.  This  declaration,  being  a  spe-  i 
cial  one  on  the  case  against  a  sheriflf 
for  breach  of  duty,  was  considered  in- 
sufficient on  demurrer,  from  the  fault 
of  uncertainty,  not  in  any  particular 
breach,  but  as  to  the  number  of  breach- 
es intended  to  be  relied  upon.  B,eid 
V.  Carroll,  275. 

Duplicity  in  declaration.]  —  14. 
Duplicity  is  a  good  ground  of  exception 
to  a  declaration,  as  well  as  to  a  plea. 

lb. 

• 

Deed — Execution  of  .] — 15.  In  or- 
der to  raise  an  exception  to  the  execu- 
tion of  a  deed,  the  defendant  should 
plead  non  est  factum  ;  he  should  not 
demur.    Burns  v.  Robertson,  280. 

Indorsement  of  note  to  a  person  un^ 
known  before  attion — Demurrer  to 
replioation.'j—lS.  To  an  action  by 
tke  payee  against  the  maker  of  a  note, 
the  defendant  pleaded  that  before  the 
edmineQceiiient  of  this  ioit  the  plain. 


tiff  indorsed  and  delivered  the  said  note 
upon  and  for  a  valuable  coni^idcralion, 
to  a  person  unknown  to  the  defendant. 
Rcplicatio7i,  that  the  plaintifl'did  not 
indorse  and  deliver  the  note  upon  and 
for  a  valuable  consideration,  in  man- 
ner and  form,  &:c. :  Held  per  Cur., 
on  demurrer  to  replication,  replication 
bad.     Mclntyre  v.  Skead,  300. 

Assignment  by  bankrupt,  before 
bankruq)tcy,  of  part  of  interest  in  bond 
—  Who  to  sue,,  banlrrupt  assignee,  or 
bankrupt.] — 17.  Wliero  a  bankrupt, 
thirtv  davs  before  the  commi^tsion  issu- 
ed,  bona  fide  assigned  jxirt  of  his  in- 
terest in  a  bond  to  A.  B.,  (viz.,  to  400/. 
when  the  bond  was  for  500/.) ;  it  was 
held  per  Cur.,  that  he  (the  bankrupt), 
and  not  the  bankrupt's  assignee,  was 
the  proper  party  to  bring  the  suit  for 
the  interest  A.  B.  had  in  the  bond. 
Hughes  w.  Newcastle  District  Mutiud 
Fire  Insurance  Company,  315, 

Action  on  foreign  judgment — Pleas 
to — Jurisdiction  of  foreign  court  over 
the  persons  of  defendayits,  the  cause  of 
action,  and  to  the  natural  justice  of 
tliejudgment — Demurrer.] — 18.  The 
defendants  being  sued  in  assumpsit 
upon  a  foreign  judgment  obtained  in 
the  State  of  New  York,  pleaded  in 
three  or  four  pleas  a  want  of  jurisdic- 
tion in  the  foreign  court  over  their 
persons,  they  being  British  subjects  re- 
sident in  Upp>er  Canada  from  and 
after  the  commencement  of  the  suit ; 
also,  a  want  of  jurisdiction  over  the 
cause  of  action;  and  also,  that  the  facts 
alleged  and  proved  in  the  proceedings 
in  the  foreign  court,  and  set  out  in  the 
8th  plea  to  this  action,  shewed  that  the 
judgment  given  there  was  contrary  to 
natural  justice :  but  held  per  Cur., 
f  Robinson,  C.  J.,  dissentiente),  that 
the  averments  in  the  4th,  5th  and  8th 
pleas,  as  they  now  stand,  were  insuf- 
ficient, to  nudcethe  defences  available. 
Warrener  etal.  t.  KingsmUl  et  al*, 
407. 
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TVespass — Evidence  under  pleas  of 
not  guUiVj  and  goods  not  property  of 
plaintif^^l9.  See  "  Evidence,"  9. 

Delivery  of  aitorney'^s  bill — Date 
laid  under  a  scilicet — Rejylication — 
Demurrer,'] — 20.  Action  against  de- 
fendant, for  services  rendered  as  attor- 
nies. — Plea,  that  though  the  plaintiffs 
did,  before  the  commencement  of  this 
suit,  to  wit,  on  the  10th  of  September 
1S51,  deliver  to  the  defendant  a  bill 
of  their  fees,  yet  that  a  month  from 
such  delivery  had  not  expired  before 
the  commencement  of  this  suit. — Re- 
plication, that  a  month  from  the  deliv- 
ery of  the  bill  in  the  plea  mentioned 
had  expired  before  the  commencement 
of  this  suit :  Held  per  Cur.,  on  demur- 
res  to  replication,  replication  good. 
Draper  et  al.  v.  Steen,  44/ i. 

Note — Pleading  — Partial  failure 
of  consideration.] — ^21.  A  plea  to  an 
action  upon  a  promissory  note,  shew- 
ing not  a  total,  but  only  a  partial  fail- 
ure of  consideration,  is  bad.  HUl  et 
al.  V.  Ryan,  443. 

Trespass — Pleading — Justification 
—12  Vicch.  81—13  jr  14  Ficcfe.  64 
- — Demurrer.] — 22.  Trespass  quare 
clausum  fregit. — The  defendants  jus- 
tified under  a  by-law  passed  by  the 
Municipal  Council  of  tlie  township  of 
King,  under  the  authority  of  which 
they  alleged  that  they  entered  for  the 
purpose  of  opening  a  new  road  laid  out 
on  the  plaintiff's  land.  The  3rd  and 
4th  pleas,  which  are  set  out  in  sub- 
stance in  the  statement  of  the  case, 
were  demurred  to,  among  other  causes: 
Because,  the  municipal  council  had 
no  power  to  conGrm  or  establish  a  pub. 
lie  highway :  Because,  the  plea  did 
not  aver  any  notice  by  the  said  corpo- 
ration, before  making  the  said  by-law, 
as  required  by  the  statute :  Because, 
the  plea  did  not  aver  the  laying  out  of 
the  said  road  by  a  road  surveyor,  nor 
sufficiently  describe  the  said  road — 
where  it  ran,  or  at  what  point  it  com- 


menced, and  where  it  terminated — and 
because  there  is  no  averment  that  any 
by-law  was  made,  under  which  the 
said  R,W.  assumed  to  survey,  lay  out. 
Sec, :  Because,  the  plea  did  not  aver 
that  the  said  road  did  not  run  through 
the  garden,  6ic,,  of  the  plaintiff,  and 
for  want  of  averment  of  consent  of 
owner  in  writing :  And  because,  there 
is  no  averment  of  a  reasonable  time 
having  been  allowed  plaintiff  to  open 
the  said  road,  after  passing  of  the  said 
by-law,  before  the  defendants  commit- 
ted the  said  trespasses.  Heldper  Cur^ 
that  the  municipal  corporation  had 
power  to  open  neio  roads  through  any 
persons  lands,  under  the  restrictions  in 
the  statute :  Held  also,  that  no  notice 
of  such  road  was  necessary,  the  word 
opening  being  omitted  in  12  Vic.  ch. 
SI,  sec.  192,  and  that  13  &  14  Vic. 
ch.  64,  could  not  apply  to  this  by-law: 
Held  also,  that  the  plea  was  bad  in  not 
directly  averring  that  the  survej'or  had 
laid  out  a  road  through  the  plaintiff's 
land,  which  he  reported  on  the  27th 
July,  and  that  such  road  went  through 
and  over  the  locus  in  quo,  and  that  the 
council  confirmed  that  road:  And 
semMe,  that  it  would  not  be  sufficient 
for  a  surveyor  to  lay  out  a  road  through 
a  man's  land  of  his  own  accord,  and 
then  to  report  it  to  the  council,  to  en. 
title  the  council  to  establish  it  as  a 
road ;  but  that  the  surveyor  must  act 
in  consequence  of  a  proper  application 
or  order:  SemUe  also, that  a  by-law 
cannot  be  good  which  authorizes  a 
road  through  a  man's  land  without 
stating  where  it  enters  or  what  course 
it  takes ;  and  that  the  reference  to  the 
surveyor's  report,  without  annexing  it 
to  the  by-law,  nor  even  averring  that  it 
is  remaining  among  the  records  of  the 
council,  is  not  sufficient:  Semble 
also,  that  the  jp/ea  should  have  averred 
that  the  road  was  so  laid  out  as  not  to 
run  through  or  encroach  upon  any 
dwelling  house,  &c. ;  though  it  *  is  not 
necessary  that  this  should  appear  on 
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the  face  of  the  by-law:  Senible  cUsOy 
that  the  mere  passing  of  a  by-law 
should  not  be  condidered  ipso  facto  the 
opening  of  a  road,  but  merely  as  autho- 
rity to  open  it  in  a  proper  manner  and 
afier  reasonable  time  given  to  all  par- 
ties ;  that  the  plea  is  defective  for  nei- 
ther stating  that  this  was  a  wholly  new 
roady  nor  (supposing  it  to  be  so)  that 
notice  was  given,  as  would  then  be  re- 
quisite. But  qucere:  Whether  aver- 
ment of  notice  would  be  necessary  in 
any  case  ]  Held  alsOf  that  the  by-law 
was  bad  for  referring  proprietors  to 
private  parties  for  compensation,  which 
they  had  no  power  to  do,  and  because 
it  directs  a  passage  under  the  road  to 
be  made  by  parties  whom  they  have 
no  means  of  compelling  to  do  so: 
Seld  also,  that  a  party  is  not  necessa. 
rily  restrained  by  the  155th  sec.  from 
bringing  an  action  till  the  by-law  has 
been  quashed,  for  some  of  the  objec- 
tions would  prevail  even  though  the 
by-law  were  perfectly  legal.  Dennis 
V.  Hughes  et  al,,  444. 

Arrest  —  Plea  —  General  demur- 
rer,']— ^23.  The  declaration  was  in 
covenant  against  the  sheriff  and  his 
sureties,  under  3  Wm.  IV.  ch.  8. — 
The  2nd  breach  stated  in  substance 
that  the  sheriff  having  received  a  writ 
of  ca.  re.  to  arrest  one  Tyler,  a  person 
without  any  authority  from  the  sheriff 
arrested  him ;  that  Tyler  went  to  the 
sheriff  and  gave  a  bail  bond  for  his  ap- 
pearance, which  the  sheriff,  not  know- 
ing but  that  the  warrant  authorized  the 
arrest,  took. — ^The  2nd  plea  to  this 
breach  stated  that  plaintiff  ha  ving  know- 
ledge of  this  insisted,  while  the  process 
was  current,  on  the  sheriff's  making 
an  effectual  arrest. — General  demur- 
rer to  plea,  because  the  plea  was  no 
answer  to  the  cause  of  action  stated 
in  the  second  breach.  Held,  on  gen- 
eral demurrer,  that  this  plea  was  no 
answer  to  the  cause  of  action  stated  in 
the  second  breach.  Mcintosh  v.  JoT' 
vis  et  al.,  530. 


Customs-Averments,,'] — 24f,  Infor- 
mation for  the  condemnation  of  certain 
goods.  The  1st  count  charged  the 
unlading  of  goods  before  due  entry, 
contrary  to  the  form  of  the  statute,  &:c. 
whereby  they  became  forfeited :  Held, 
1st,  that  it  was  not  necessary  to  aver 
that  the  unlading  was  for  the  purpose 
of  avoiding  the  duties,  nor  that  there 
was  no  sufferance ;  that  the  meaning 
of  the  statute  is,  that  as  goods  shall  be 
unhiden  unthout  entry,  hot  after  entry, 
except  at  some  place  where  an  officer 
is  appointed.  The  Queen  ex  rel.  At- 
torney General  v.  Brunskill,  546. 

Customs — J^ecessary  allegation  of 
fraud,] — 25.  The  2nd  count  charged 
that  the  goods  were  not  truly  described 
in  the  entry  for  duty,  in  this,  that  the 
value  for  the  duty  stated  in  the  entry 
was  not  the  actual  cash  value  in  the 
markets  in  the  country  where  the  im- 
porter purchased  them,  without  adding 
that  such  untrue  description  and  under- 
valuation was  made  with  intent  to 
evade  the  payment  of  duty:  Held, 
also,  2nd  count  bad,  for  that  the  mode 
of  calculating  the  value  for  duty  as 
required  by  12  Vic.  ch.  1  sec,  6  not 
being  complied  with,  was  in  itself  no 
ground,  without  the  further  allegation 
of  design  to  evade  the  payment  of  for- 
feiture under  10  &  11  Vic.  ch.  31, 
sec.  18.    lb. 

What  constitutes  duplicity,] — 26. 
Duplicity  in  a  count  consists  in  sup- 
porting the  same  claim  on  several  dis- 
tinct grounds,  not  in  laying  several 
injuries  in  one  count.  A  count  in 
case,  therefore,  for  maliciously  seizing 
a  horse  of  large  value  as  a  distress  for 
a  very  small  sum,  when  there  were 
other  chattels  of  smaller  value  which 
might  have  been  taken,  with  an  aver- 
ment, also,  that  the  defendant  afler- 
wards  sold  the  horse  for  much  less 
than  he  was  worth,  is  not  bad  for 
duplicity.    Higson  v.  Thompson,  56  L 
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Setting  out  will — JherfnentsJ] — 
27.  In  setting  out  a  will  in  pleading 
there  is  no  necessity  to  aver  that  all 
the  solemnities  of  the  statute  have  been 
observed  in  regard  to  the  execution  of 
the  will ;  the  averment  that  the  will 
was  made  and  published  as  by  law  is 
required  for  the  passing  of  real  estate, 
is  sufficient.     Walton  v.  Hilly  562. 

JVo»  Tenuit.'}—2S.  See  "Evi- 
dence." 

Bond — Condition — Declaration — 
Demurrer-  Vague  description  oflandJ] 
— ^29.  Debt  on  bond;  condition  that 
the  obligor  was  to  make  a  good  and 
sufficient  deed,  free  and  clear,  &;c.^  but 
omitting  the  name  of  the  obligee,  and 
not  stating  the  term  or  time  the  deed 
was  to  be  made.  The  defendant  de- 
murred for  these  causes  to  the  declara- 
tion :  Held,  that  though  the  name  of 
the  obligee  was  omitted,  it  must  be 
intended  that  the  land  was  to  be  con^ 
veyed  to  him :  Held  also,  that  in  the 
absence  of  any  qualification  or  limita- 
tion to  his  undertaking,  defendant's 
meaning  would  be  taken  to  be,  that  he 
would  give  an  absolute  title :  Held  also, 
that  the  description  of  the  land,  though 
too  vague  to  shew  on  the  face  of  the 
instrument  where  the  land  must  lie, 
was  yet  sufficient  to  enable  it  to  be 
ascertained  on  the  ground,  or  by  a  jury. 
CtBsar  V.  JSTorton,  587. 

Obligor  of  bond  need  not  plead 
fraud,'] — 30.  Held,  that  the  obligor  of 
a  bond  which,  by  the  plaintiff's  own 
shewing,  is  clearly  fraudulent,  need  not 
plead  fraud,  to  prevent  a  recovery  on 
it.     Smith  V.  Dittrick,  589. 

Trespass — Pleading  —  Necessary 
dUegations — 12  Vic*  cL  >S1,  sees,  1  ip 
5.] — 31.  Trespass  for  breaking  &c. 
mill-dams.  Plea,  that  the  said  mill- 
dams  &c.  were  erected  &;c.  in  and 
across  a  ceitain  stream  &c.,  down 
which  said  stream  &c.  and  at  (he  re- 
apective  places  &c.  limiber  and  saw- 
logs  are  usually  bionght  and  have  been 


so  brought  for  a  long  time,  to  wit,  ibr 
the  space  of  twenty-five  yean ;  and 
that  the  said  dams  &c.  were  not  eoo- 
structed  with  an  apron  or  slide  sufr 
cient  dec,  according  to  the  statute  &C., 
and  because  the  said  dams  &c.  had 
not  said  aprons  or  slides  &c. ;  and  be- 
cause the  said  saw-logs  could  not  other- 
wise &c.  be  brought  down  the  said 
Btieam  &c.,  therefore  the  defendants 
committed  the  said  trespasses  &c.,  fof 
the  purpose  &c. :  Held,  on  demurrer, 
plea  bad ;  1st.  because  it  diet  not  suffi- 
ciently shew  the  said  stream  to  be  a 
navigable  hver,  and  aa  such  a  public 
highway,  not  alleging  that  it  had  been 
used  of  right  for  passing  timber,  nor 
putting  it  on  the  ground  of  immemorial 
usage ;  2nd.  That  the  plea  should  have 
expressly  averred  that  there  was  no 
gate  or  lock,  or  opening,  in  the  dams, 
through  which  &c. :  Held  aim,  that 
the  mentioning  of  freshets  in  the  statute 
was  only  for  the  purpose  of  shewing  ^ 
that  streams  should  be  free  from  ot^ 
struction,  even  though  they  could  be 
used  for  such  purposes  only  in  times 
of  freshet.  SHpman  v.  ChMer  it 
a/.  592. 

ExcessJ] — 32.  Excess  must  be  re- 
plied.    Davis  V.  Lumon  et  al.  599. 

Promissory  note — Pleading.'] — 33. 
Declaration,  payee  against  maker  of  a 
promissory  note  i  Flea,  note  made  for 
plaintiflPs  accommodation  without  con- 
sideration ;  Replication,  that  note  was 
not  made  for  plaintiff's  accommodation 
without  consideration,  nor  does  he  stiH 
hold  the  same  without  value,  Su;.; 
Demurrer,  because  the  replication  does 
not  shew  what  the  consideration  u-as: 
Held  per  Cur,,  Replication  good. 
Graveley  v.  Jones,  606. 

Pleading — Who  proper  pl&imt^ 
and  defendant— 11  Vic.  ck.  78,  sta. 
6,  20,  37;  12  Vic.  ck.  8,  «w.  174, 
175.]— 34.  The  testator  having  beea 
appointed  by  the  finance  committee  of 
the  district  council  to  collect  the  inU 
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land  tax:  Heldyihsi  his  representa- 
tives were  liable  to  the  council  for 
money  received  by  their  authority  and 
not  paid  over.  Where,  subsequently 
to  the  commencement  of  the  action, 
one  of  the  three  united  counties  had 
been  set  off  from  the  other  two,  Held, 
that  the  municipal  council  of  the  three 
united  counties  v^ere  the  proper  plain, 
tiffs  to  bring  the  action.  Municipal 
Council  of  Lincoln,  Welland  Jir  ^^l' 
dimandy.  T/iompson  et  a/.,  ixecu- 
torSy  SfC ,  615. 

Declaration — Demurrer — Necessa- 
ry averments.] — 35.  The  declaration 
(which  is  set  out  in  substance  in  the 
report)  was  held  insufficient: — 1st. 
Because  there  was  no  averment  that 
the  sheriff,  seized  before  the  return  of 
the  writ  of  fi.  fa.  against  lands ;  2nd. 
That  it  not  appearing  that  the  said 
rent  was  anything  more  than  a  mere 
rent-seek,  it  would  not  be  liable  to 
seizure  under  a  fi.  fa.  lands.  Dougall 
¥•  Tumbull,  622. 


PRESCRIPTION. 
See  Easement.,  1. 


PRINCIPAL  AND  SURETY. 
See  £yn>ENC£y  4. 

Sufficient  proof  of  notice  to  princi- 
pal to  bind  surety.'] — ^Where  the  prin- 
cipal, by  repeating  the  contents  of  a 
notice,  shews  clearly  thereby  that  the 
notice  must  have  been  received  by 
him,  this  is  sufficient  proof  of  notice  to 
bind  the  surety.  Morton  v.  Benjor 
min  and  Phippen,  S^* 

Notice  sufficient  under  agreement 
to  bind  surety,'] — 2.  Before  the  de- 
fendants became  guarantee  for  A., 
notice  had  been  given  him  to  send  the 
lumber  required,  specifying  the  quan- 
tity and  quality  thereof.  After  they 
gave  their  guarantee,  he  was  also  dis- 
tinctly notified  to  send  in  the  lumber 
which  had  been  previously  specified. 
Held,  that  such  notice  was  sufficient 
to  bind  the  sureties,  and  that  it  was 
not  necessary  that  the  particular  kind 
of  lumber  required  should  have  been 
expressed  in  the  notice  given  subse- 
quently to  their  having  given  their 
guarantee.    lb. 


PRIOR  ACTION, 
See  Action,  1. 


PRINCIPAL  AND  AGENT. 

Debt  due  by  principal  to  agent, 
how  to  be  made  available  by  agent 
when  sued  by  principal  for  money 
receiiwrf.]— An  agent,  if  sued  by  his 
principal  for  money  received,  cannot 
deduct  in  the  first  instance  from  such 
money  a  claim  for  money  lent,  or  for 
any  independent  transaction  between 
himself  and  his  principal — treating  the 
balance  as  the  only  sum  held  for  the 
use  of  the  plaintiff — but  he  must  plead 
hia  demand  by  way  of  set-off  against 
his  gross  receipts. — Ha$aiiUon\.  Street, 
124. 


PROFERT. 

Assignment  of  lease — Profert.] — 
A  lessee  sued  in  debt  for  rent,  and 
pleading  an  assignment  and  acceptance 
of  the  pent  by  the  lessor  from  the 
assignee,  need  not  make  profert  of  the 
deed  of  assignment.  McCzUlock  v. 
Janris  et  al,,  267. 


PROTEST. 

See  Bills  of  Exchange^  etc.,  12. 


QUO  WARRANTO. 

See  Municipal  Council,  3 ;   Prac- 
tice, 6. 

Interest  of  Relator,]  A  relator  is 
not  necessarily  bound  to  prove  his 
interest  unless  the  defendant  question 
it  by  denying  it,  and  shewing — or  at 


so 


RENT. 


RULE  OF  COURT. 


least  alleging,  some   ground   for  hi^j      Qiuere:  Does  a  rent  chai^  come 
denial.     The  Queen  ex  rel.  Bartliffe  under  the  statute  5  Geo,  II.  ch.  7,  sec 


V.  O'Rnlhj,  617. 


RECOGNIZANCE. 
See  Venue,  1. 


RECORD  (Nisi  Prius). 

See  Venue,  1. 

Amendment  ofJ] — See  "  New  Tri- 
al," 1 ;  "  Venue,"  1. 

Amendment  of,  at  JSTisi  Prius.l — 
1.  The  judge  at  Nisi  Prius  cannot, 
by  our  act  8  Vic.  ch.  13,  sees.  51,  53, 
55,  amend  the  record  by  adding  a  new 
count  to  the  declaration,  supporting 
the  action  in  another  way,  but  aban* 
doning  nothing  that  had  been  before 
stated.  In  this  case,  which  was  tried 
in  the  county  court  under  a  writ  of 
trials  the  judge  allowed  the  record  to 
be  amended  by  adding  a  count  excus- 
ing the  non-presentment  of  a  note  to 
the  maker — the  declaration  having 
averred  its  presentment:  but,  Held 
per  Cur.f  that  the  judge  below  was 
wrong,  and  that  there  must  be  a  new 
trial  without  costs.  Bi^own  et  al,  v. 
Baultan,  385. 

Amendment  of  Record  of  JSTisi 
PriuB—l  Wm.  IV.  ch.  3,  sec.  157.]— 
Debt  on  an  annuity  deed.  At  the 
trial  at  Nisi  Prius  the  defendant  was 
allowed  to  amend  his  picas  of  usury 
as  .to  sums  and  dates  :  Held,  that  the 
amendments  were  rightly  allowed, 
being  such  as  came  within  the  statute. 
Wright  V.  Marralls,  511. 


4  ?     Daugall  v.  Tumbull,  622. 


REGISTRY. 
See  Judgment,  2. 


RENT. 
See  Fieri  Facias. 


ROAD. 
See  Right  of  Way,  t. 

.^Iteration  of  roads — By-law  of 
municipal  council — 12  Vic.  ch,  81, 
secs/i\y  189.] — 1.  A  municipal  coun- 
cil, in  passing  a  by-law  for  the  altera- 
tion of  an  old  road,  described  the  point 
of  comniencement  as  being  about  eight 
chains  south  of  N.  W.  comer.  The 
Court  held  that,  in  the  absence  of  any 
ground  for  exceeding  or  coming  short 
of  the  eight  chains,  the  road  vras  to 
commence  at  a  point  eight  cA/7t7i« south 
&:c. ;  and  that  the  objection  of  the 
uncertainty  of  the  point  of  departure 
of  the  road  was  not  an  objection  suffi- 
ciently strong  to  warrant  them  in  setting 
aside  the  by-law;  but  held,  that  the 
by-law  was  bad  for  not  assigning  any 
width  to  the  new  road,  and  it  was 
therefore  set  aside,  but  without  costs. 
In  re  Smith  v.  Municipal  Council 
of  Euphemia,  222. 

Opening  of— Surveyor* 8  report — 
Description  of,  SfC.I — 2.  See  "Plead- 
ing,'" 


''22. 


RIGHT  OF  WAY. 

See  Evidence,  1. 

Public  road — How  far  gate  thrown 
across  it  is  conclusixye  as  to  the  road 
being  cMishedJ] — The  placing  a  gate 
across  a  travelled  road,  after  the  public 
have  been  enjoying  it  for  upwards  of 
twenty  years,  can  never  have  the  effect 
of  abolishing  a  highway.  Johnston 
the  younger  v.  Boyle,  142. 


RULE  OF  COURT. 

26  HUary   Term,  13   Fie.]— See 
"Practice,"  1,  2. 

Rule  of  Court,  Midi.  Term,  1850.] 
—617. 


SHERIFF. 


SHERIFF. 


SI 


SALE. 

Goads  transferred  by  instrument  in 
vrriiing  to  vendee — As  to  proof  of  the 
instrument,'] — Where  goods  have  been 
transferred  to  the  vendee  by  an  instru- 
ment in  writing)  the  vendor  remaining 
as  before  the  sale  in  possession,  the 
yendee,  to  prove  his  title  to  the  goods, 
must  produce  the  writing,  and,  if  wit- 
nessed, the  subscribing  witness.  Cold' 
well  V.  Green  et  a/,,  327. 


SET  OFF. 
See  Principal  and  Agent,  1. 

What  not  allowed  as — Statute  of 
Limitations,'] — ^Where  there  is  no  plea 
of  set  off  on  the  record,  the  defendant 
cannot  have  the  advantage  of  any  mere 
items  of  set  off,  not  being  payments  on 
account,  which  the  plaintiff  has  ad- 
mitted in  his  particulars  of  demand; 
and  where  part  of  the  plaintiff's  own 
demands,  stated  in  his  particulars,  are 
barred  by  the  Statute  of  Limitations, 
he  has  a  right  to  place  against  these 
the  items  of  set  off  appearing  in  his 
particulars  to  be  beyond  the  six  years. 
Ford  et  al.  Executors,  ifc.  v.  Spaf- 
ford^  17. 

SHERIFF. 
See  Indemnity  Bond,  1,2. 

Bill  of  sale  executed  to  creditor — 
Sheriff  not  liable  for  not  seizing 
goods  under  subsequent  vxrit,] — 1 .  On 
the  18th  of  May  the  sheriff  received 
A.'s  writ  of  plu.  fi.  fa.  against  B.'s 
goods,  returnable  on  the  1 1th  of  June 
(Easter  Term),  upon  which  the  goods 
were  seized. — On  the  1st  of  June  fol- 
lowing B.  made  a  bill  of  sale  to  A., 
leaving  out  however  a  few  small  arti- 
cles, of  which  no  notice  had  been  given 
to  the  sheriff.— On  the  27th  of  July 
G.'s  writ  of  fi.  fa.  against  B.'s  goods 
was  received  by  the  sheriff:  Held  per 
Cwr,y  that  upon  these  facts,  supposing 
the  bill  of  sale  to  be  bona  fde^  G.  had 


no  right  of  action  against  the  sheriff 
for  not  seizing  B.'s  goods  under  his 
writ.  Held  also,  that  the  direction  of 
the  learned  judge  to  the  jury  to  en- 
quire if  the  bill  of  sale  was  made  for 
valuable  consideration  and  bona  fide 
intended  to  pass  the  property,  or 
whether  it  was  merely  colorable,  of 
which  secrecy  and  the  absence  of 
change  of  visible  possession  and  own- 
ership afforded  indications,  and  that  if 
they  sustained  the  bill  of  sale  as  valid, 
ijt  operated  as  a  satisfaction  and  dis- 
charge of  A.'s  JE.  fa.  from  the  day  of 
its  execution,  and  that  then  the  plain- 
tiff (C.)  must  fail  on  his  first  count, 
alleging  the  seizure  of  A.'s  goods  un- 
der C's  writ,  and  that  the  only  ques- 
tion would  be  on  the  second  count  for 
not  seizing  the  articles  omitted  from 
the  bill  of  sale,  as  to  which  they  were 
told  that  in  the  absence  of  any  direct 
notice  to,  or  knowledge  in  the  sheriff 
of  such  goods,  they  must  say  whether 
he  had  as  to  them  been  guilty  of  any 
want  of  reasonable  diligence  in  the 
execution  of  the  plaintiff's  (C's) 
writ,  was  correct,  and  that  the  finding 
of  the  jury  in  the  sheriff's  favor  could 
not  be  disturbed.  Darling  et  al.  y. 
CarbeU,  slieriff,  72. 

Advised  to  take  written  guarantees 
from  attomies,] — 2.  In  re  Corbett  v. 
O'ReiUy  ^  Co.,  130. 

Case  against  sheriff  for  false  re- 
turn to  fi,  fa. — What  due  diligence 
in  sheriff  trying  to  execute  icrit.] — 
3.  Held  per  Cur.,  refusing  to  disturb 
the  verdict  in  this  case  in  favor  of  the 
sheriff,  who  had  been  sued  in  case  for 
a  false  return  to  a  writ  of  fieri  facias, 
that  the  sheriff  could  not  be  said,  either 
in  law  or  in  fact,  to  have  been  guilty 
of  culpable  negligence  in  not  executing 
the  writ ;  he  had  tried  several  iimes 
before  the  return  day  to  execute  the 
writ,  but  could  not  gain  admittance  to 
the  house,  and  the  Chief  Justice  said 
he  could  not  hold  that  a  sheriff  was 
bound  to  keep  sentinel  day  and  night 
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at  a  defendant's  house,  for  several  days 
or  weeks  in  succession ;  he  was  bound 
to  exercise  due  diligence,  and  whether 
he  had  done  so  or  not  was  a  question 
for  the  jury  to  decide.  Ftnnigan  v. 
JarviSy  sherif,  210. 

Sheriff'  and  his  sureties'^  liability 
on  his  covenant  for  a  ivilful  miscon- 
duct in  returning  nulla  bona,^ — i. 
Held  per  Cur,,  that  the  returning  of 
nulla  bona  by  the  sheriff,  under  the 
circumstances  of  this  case  (as  fully  re- 
.  ported)  to  the  plaintiff's  writ,  was  that 
kind  of  wilful  misconduct  on  his  part 
which  gave  a  right  of  action  under  the 
covenant  entered  into  by  the  sheriff 
and  his  sureties.  Clandinan  v.  Dick- 
son et  aL,  281. 

Attachment  for  non-payment  of 
moneyJ] — 5.  When  the  sheriff,  upon 
an  attacltment  to  enforce  payment  of 
money,  has  the  party  in  custody  at  the 
return  of  the  writ,  he  must  keep  him 
safely  in  custody  after  the  return  of 
the  wri.t,  and  until  he  is  legally  dis- 
charged. Savage  v.  Jarvis,  sheriff', 
331. 

Liability  of  sheriff^  for  an  escape, 
after  return  day  of  writ — Case — 
Damages.'] — 6.  In  case  of  involuntary 
escape,  where  case  is  brought,  and  it 
is  shewn  that  the  creditor  has  in  fact 
lost  nothing,  the  jury  need  not  give 
substantial  damages ;  but  where  the 
sheriff  voluntarily  lets  the  party  who 
is  in  execution  go,  the  jury  should  be 
told  that  it  is  proper  to  give  damages 
to  the  amount  of  the  debt,  especially 
when  it  is  not  so  large  as  to  justify  the 
assumption  that  it  would  not  be  paid 
under  the  pressure  of  coercion,  even 
though  the  debtor  may  have  no  visible 
property.     lb. 

How  far  bound  by  warranty  given 
by  deputy,  taitliout  his  knowledge^] — 
7.  Semble:  Thai  the  deputy  skerif 
cannot,  ia  any  sale  of  property  iu  exe- 
cution, bind  the  sheriff y  by  giving,  of 
his  own  accord,  a  wananly  that  the 


goods  belonged  to  the  debtor  in  the^. 
fa, — (Draper,  J.  dubitante.) — The 
deputy  sherilF  would  be  cleariy  liable 
himself  on  such  a  warranty.  Mink 
V.  Jarvis,  skerijf  ij-c.,  397. 

3  Wm.  IV.  ch,  H—what  not  wUful 
or  negligent  misconduct^  witlun  mean^ 
ing  of  the  act.] — 8.  The  declaratkm 
was  in  covenant  against  the  sheriff  and 
his  sureties,  under  3  Wm.  IV.  ch.  8. 
The  2nJ  breach  stated  in  substance 
that  the  sheriff  having  received  a  writ 
of  ca.  re.  to  arrest  one  Tyler,  a  person 
without  any  authority  from  the  sheriff 
arrested  him;  tliat  Tyler  went  to  die 
sheriff  and  gave  a  bail  bond  for  his 
appearance,  which  the  sherifl',  not 
knowing  but  that  the  warrant  author- 
ized the  arrest,  took.  But  lield,  that 
this  breach  did  not  constitute  such 
ivilful  77nsconduct  on  the  part  of  the 
sheriff  as  to  enable  the  plaintiff  to  sus- 
tain an  action  against  him  and  his  sure* 
ties  under  3  Wm.  IV.  ch.  8.  Quare: 
Whether  under  the  circumstances,  the 
court  would  not  hold  the  bail  precluded 
from  denying  an  arrest.  Mcintosh  v* 
Jarvis  et  oi.,  530. 

Tower  of  shariff'  to  arrest  a  second 
time  while  process  current,  first  arrest 
having  been  set  aside  as  a  nullity.] — 
9.  A  writ  of  ca.  re.  having  issued  to 
the  sheriff  to  arrest  one  Tyler,  a  war- 
rant was  thereupon  made  to  one  6.  a 
sheriff's  officer  to  execute  it.  6.  be- 
ing unwell,  put  it  into  the  bands  of 
another  bailiff,  whose  name  did  not 
appesr  in  the  wairant,  and  he  went  to 
Tvler  and  told  him  that  he  had  a  war. 
rant  to  arrest  him.  Tyler  promised 
to  go  to  the  sheriff's  office  and  give 
bail,  which  he  did.  Subsequeotly, 
Tyler's  attorney  discovered  that  the 
name  of  the  second  bailiff  was  not  in 
the  warrant,  and  applied  to  the  judge 
of  the  county  court  to  set  aside  the 
arrest,  who  did  so.  Plaintiff's  attor- 
ney then  suggested  to  the  officer  that 
he  should  have  a  proper  warrant  made 
out  and  afieit  T)rter  while  the  pnxseM 
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was  still  current.  The  warrant  was 
made  out  and  Tyler  arrested.  There- 
upon Tyler's  attorney  applied  to  judge 
of  county  court  to  set  aside  this  arrest 
as  vexatious^  on  the  ground  of  its  being 
a  second  arrest  in  the  same  caus^  of 
action,  made  without  leave  of  the  court. 
Tyler  was  discharged  and  subsequently 
leA  the  province.  Plaintiff  brings  co- 
venant against  the  sheriff  and  his  sure- 
ties. The  1st  breach  charges  that  the 
sheriff  neglected  to  arrest  Tyler,  &c. : 
the  3rd  breach  states  as  a  cause  of 
action  that  sheriff  arrested  Tyler  a 
second  time  without  leave  of  court, 
afler  first  arrest  was  set  aside ;  that 
Tyler  applied  to  have  second  arrest  set 
aside,  and  thA  plaintiff  was  put  to 
great  loss  and  trouble  in  opposing  the 
application  &c.,  and  therefore  was 
guilty  of  wilful  misconduct  in  his  office. 
Pieas-4thto  1st  breach,  that  defendant 
did  arrest  Tyler:  1st  to  3rd  breach, 
arrest  made  by  authority  &c.  of  plain- 
tiff. Replication  to  this,  that  plaintiff 
did  recommend  said  arrest  for  defen- 
dant's own  benefit,  but  traverses  the 
command.  At  the  trial  a  verdict  was 
found  for  plaintiff  on  all  the  issues, 
except  that  on  plea  to  1st  breach,  which 
was  agreed  to  be  submitted  to  the 
opinion  of  the  court.  Held,  that  de- 
fendant was  entitled  to  succeed  on  the 
issue  taken  on  the  4th  plea  to  1st 
breach,  for  when  the  first  arrest  was 
set  aside  as  a  nullity  the  sheriff  might 
still  arrest  while  the  process  was  cur- 
rent. Semble:  That  first  arrest  was 
unnecessarily  set  aside.  Mcintosh  v. 
Jctrvis  tt  al,y  535. 

Wilful  misconduct,^ — 10.  Held, 
that  the  defendants  were  entitled  to 
succeed  on  the  issue  joined  on  the  1st 
plea  to  the  3rd  breach,  the  evidence 
shewing  that  what  was  complained  of 
as  udlful  misconduct  on  the  part  of 
the  sheriff  was  done  at  the  plaintiff's 
own  suggestion.  Mcintosh  v.  Jarvis, 
535. 


SHIP  REGISTRY  ACT. 

.Application  of  8  Vic,  ch,  5,  to  boats 
mortgaged  before  passing  thereof]— 
Held,  that  plaintiff  was  not  prevented 
from  asserting  his  right  by  anything  in 
the  Ship  Registry  A(^  8  Vic.  ch.  5. 
Cayley  v.  McDonell  et  al,,  Assignees 
of  Bethune,  454. 


SLANDER. 

See  Libel. 


STATUTES,  (Construction  op). 

21  Hen.  VIII.  ch.  4— Executors,  &c.,  224. 
27  Hen.  VIU.  ch.  10— Uses,  55. 
13  Eiiz.  ch.  5— Fraudulent  Conveyances, 
215. 
3  Jac.  I.  ch.  7— Attornies'  Bills,  262. 

21  Jac.  I.  ch.  16— Limitations,  17,  202. 

22  &  23  Car.  ]I.  ch.  9— Costs  of  Suit,  Cer^ 
tificate  of  Judge,  324. 

29  Oar.  II.  ch.  3— Frauds,  187. 

2  Geo  II.  ch.  23— Attornies'  Bills,  262. 

5  Geo.  II.  ch.  7— Debts  in  the  Colonies, 
622. 

12  Geo.  II.  ch.  13— Attorn  ies'  Bills,  262. 

24  Geo.  II.  ch.  44 — Justices  of  Peace,  Con- 
stables, &c.,  168,  502. 

38  Geo.  III.  ch.  1— -Siufvey,  229. 

48  Geo,  III.  ch.  13— Special  Jury,  281. 

60  Geo.  HI.  ch.  1— Highway  Act,  181. 

59  Geo.  III.  ch.  14 — Erroneous  Survey,  19, 
147. 

59  Geo.  ni.  ch.  25— Non-joinder,  133. 

2  Geo.  IV.  ch.  1— Bailable  Process,  560. 

8  Geo.  IV.  ch.  6 — Controverted  Elections, 
344. 

3  Wm.  IV.  ch.  8— Sheriff,  281. 

3  &  4  Wm.  rV.  ch.  59— Customs  (Imp. 
Stat.)  220. 

4  Wm.  IV.  ch.  I— Limitations,  264,  238. 
4.  Wm.  IV.  ch.  4— Petty  Trespass,  260. 

6  Wm.  IV.  ch.  18—  Mutual  Insurance 
Companies,  363. 

7  Wm.  IV.  ch.  3— Non-joinder.  133. 

2  Vic.  cL  17— Improvements,  19, 147. 

4  &  5  Vic.  ph.  3— Small  debts,  248. 

4  &  5  Vic  ch.  10— Municipal  Councils, 
229,  596. 

4  &  5  Vic.  ch.  26 — Malicious  Injuries  to 
Property,  260. 

7  Vic.  ch.  4r-Notary  Public,  242. 

8  Vic.  ch.  5— Ship  Registry  Act,  455. 

8  Vio.  ch.  13— District  Courts,  385. 

9  Vic.  ch.  34— Registry  Act,  166, 224. 

9  Vic  ch.  75  —  Incorporatbn  of  City  of 
Kingston,  617. 
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10  &  11  Vic.  ch.  5— ProcriptioD  Act,  31& 

10  &  11  Vic.  ch.  31— Customs,  230.  M6. 

10  k  11  Vic  ch.  93— Cobourg  &  Gntim 
Ro&d  Company,  579. 

12  Vic.  ch.  1— Customs,  546. 

12  Vic.  ch.  35--Survey  of  Lands,  259. 

12  Vic.  ch.  63,  Bailable  Process,  560. 

12  Vic.  ch.  78^  Union  of  Counties,  375, 
679, 615. 

12  Vic.  ch.  80— Repeal  of  Municipal  ActSi 
617. 

12  Vic.  ch.  81 — Municipal  Councils,  222, 
229, 232,  260,  336,  349,  375, 444,  615,  617, 

12  Vic.  ch.  84— Road  Act,  307. 

12  Vic.  ch.  87,  Mill  Dams,  592. 

12  Vic.  ch.  64— Amendment  of  12  Vic. 
ch.  81,  444,  617. 


SURRENDER. 
■See  LsASEy  1, 2. 

Lease  ^^  Surrender  in  law,'] — 1. 
Where  a  tenant,  with  the  knowledge 
and  consent  of  his  landlord,  takes  a 
lease  from  another  person,  to  whom 
the  landlord  has  transferred  the  rever- 
sion, this  amounts  to  a  surrender  in 
law  of  the  lease ;  the  relation  of  land- 
lord, and  tenant  no  longer  exists,  and 
consequently  the  right  to  distrain  is 
gone.    Letvis  v.  Brooks,  576. 

2.  The  provincial  statute  12  Vic. 
ch.  71,  does  not  alter  the  law  as  far  as 
regards  a  surrender  in  law.    lb. 


SURETY. 

See  EviDENCS,  4. 

lAaJbility  ofdeputrfs  surety  to  treor 
surer  of  Western  District — Its  extent, 
as  depending  on  the  change  in  the 
treasurer's  made  of  appointment  to 
office.'] — ^A.  became  surety  to  B.y  the 
treasurer  of  the  United  Coimties  of 
Essex,  &c.  for  the  due  accounting  &c. 
by  C,  as  deputy  treasurer,  while  he 
B.  continued. in  hjs  said  office.   G.  re- 
ceived moneys  for  which  he  did  not 
account,  and  6.  sued  A.  upon  the 
bond.      6.  held  his  commission  as 
treasurer  from  the  government^  from 
the  execution  of  the  bond  to  the  10th 
October  1S46  ;  and  from  that  time  to 
the  16th  of  August  1849,  in  conse- 
quence of  a  change  made  in  the  mode 
of  appointment,  he  held  his  office  under 
an  election  of  the  municipal  council  of 
the  Western  District :  Held  per  Cur., 
upon  these  facts,  that  B.  could  sustain 
his  action  against  the  surety  A.,  1st, 
without  proof  in  the  first  instance  that 
he  had  actually  paid  the  money  him- 
self which  hisdeputy  G.  had  mis-spent ; 
and,  2ndly,  that  the  surety  was  liable 
during  the  whole  time  the  deputy  was 
serving  in  the  treasurer's  office,  with- 
out reference  to  the  mode  of  the  trea- 
surer's appointment*    Jean  B.Baby 
V.  Charles  Baby,  76. 


SURVEf. 

Consequences  of  erroneous  sunx:y.] 
— 1.  See  "  Improvements,"  1. 

Expenses  for,  how  recoveredJJ-^^. 
Roachv.Municipal  Council  of  BamiL 
ton,  229. 

SURVEYOR  GENERAL. 
See  Grant,  1. 


TAXES. 

Land  sold  foTy  tohere  errtmeoutiy 
returned  as  described  for  grant,] — 
Perry  v.  Powell,  251. 


TITLE. 

See  Covenant,  3, 6. 

Defendant  prevented  firm  setting 
up  adverse  title  by  his  own  act.] — Doe 
dem,  Boukon  v.  Walker,  571. 


TOWNSHIP  COUNCIL 
See  Municipal  Council,  5. 


TRESPASS. 

See  Cass;  Evidsncx;  Laadlosd 
AND  Tenant,  1. 


TROTSR. 


TSOTSR* 
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Evidence  under  pleas  of  not  guilty 
and  goods  not  property  of  plaintiff 7\ 
—1.  Sec  "Evidence,"  9. 

Treipasafor  breaking  SfC.  inill^UanI\ 
—2.  See  "Pleading,"  31. 


TROVER. 
S^  Estoppel,  2. 

Omission  of  "licet  sapuis  requisi- 
<!«."] — 1.  The  omission  of  the  *^ licet 
sapius  requisitus^^  in  the  common 
Goont  for  trover,  is  no  ground  for  a 
•special  demuner. — Reid  v.  Carrally 
275. 

Sustainable  on  the  facts.]  ^—On 
27th  July  1843,  D.  B.  mortgaged  cer- 
tain steamboats  to  the  N.  H.  &&  D. 
Co.  and  plaintilT  (who  was  also  presi- 
dent of  said  company)— covenant  by 
D  B.  to  pay,  &c.— that  in  default, 
N.  H.  &  D.  Co.  and  plaintiff  may 
take  possession ;  on  default  to  extent 
of  5000/.  N.  H.  &  D.  Co.  and  plain- 
tiff may  sell. 

On  12th  August  1843,  N.  H.  &  D. 
Co.  assigned  their  interest  in  the 
above  mortgage  to  plaintiff. 

Ob  13th  May  1846,  plaintiff  con- 
Toyed  to  B.  U.  C.  all  his  interest  in 
the  mortgage  of  27tb  July  1843,  and 
in  the  assignment  to  himself  of  13th 
August  1843,  stipulating  at  the  same 
time  for  the  return  of  the  boats  to  him- 
self in  the  event  of  the  daim  of  B.  U. 
C.  being  satisfied. 

On  29th  August  1843,  plaintiff 
joined  D.  B.  in  a  bond  to  C.  G.,  which 
bond  C.  6.  subsequently  assigned  to 
B.  U.  C,  and  plaintiff  is  now  liable  to 
B.  IT.  C.  by  means  of  this  bond,  on 
account  of  D.  B.,  for  about  3008/.  8s., 
and  plaintiff  is  liable  to  B.  U.  C.  on 
account  of  D.  B.  within  the  terms  of 
the  mortgage  of  27th  July  1843  in  the  < 
sumof3636/.  3«.2ii. 


On  20th  May  1847,  D.  B.  mort- 
gaged some  steamboats  and  others  to 
B.  U.  C,  and  on  27th  March  1850, 
B.  U.  C,  by  indenture  between  them 
and  the  now  defendants,  came  to  an 
arrangement  for  the  sale  of  all  these 
boats  to  a  company  composed  of  D. 

B.  and  others,  on  certain  conditions 
set  out  in  the  conveyance;  and  in  a 
deed  dated  15th  August  1850,  founded 
on  this  arrangement,  between  B.  U.  C. 
of  the  first  part,  these  defendants,  as 
assignees  of  D.  B.  of  second  part,  and 
D.  B.  &  Co.  of  the  third  part,  it  is 
recited  that  the  B.  U.  C.  claimed  these 
steamers  under  the  mortgage  of  27th 
July  1843  (assigned  to  them  on  the 
13di  May  1846),  and  under  certain 
mortgages  given  to  them  by  D.B.,  and 
also  under  the  mortgage  to  Commer- 
cial  Bank,  which  had  been  assigned  to 
them,  and  that  these  defendants,  as 
assignees,  claimed  these  boats,  not" 
vnthstanding  the  said  mortgages,  and 
contesting  tke  validity  of  them,  and 
by  this  instrument  Bank  U.  C.  and 
these  defendants,  as  assignees,  &c.  to 
the  extent  of  their  respective  interests 
in  the  said  steamboats,  bargained,  sold, 
&c.  Also,  on  the  12th  of  July  1843,  N. 
H.  &  D.  Co.,  being  indebted  to  Bank  U. 

C,  granted,  baigained,  &c.  to  C.  C, 
Esq.,  his  heirs  and  assigns,  all  the  pro- 

Serty  in  the  front  of  the  town  of 
fiagara,  belonging  to  said  company, 
in  trust,  to  receive  rents,  &c.,  to  pay 
all  notes,  &c.  of  what  kind  soever  due 
to  the  Bank  U.  C.  from  said  company, 
and  also  all  drafls,  dzc.  of  the  individual 
directors  discounted  by  Bank  U.  C.  for 
benefit  of  said  company.  None  of  the 
debt  transferred  by  D.  B.  to  Bank  U. 
C.  was  represented  by  notes.  Held, 
Ist,  (per  Draper  J.  and  Bums  J.)  that 
on  these  facts  plaintiff  could  sustain  an 
action  of  trover  against  defendants. 
Robinson,  C.  J., dissentiente,  who  con- 
sidered that  defendants,  as  assignees, 
8us.  by  the  deed  of  15th  August  1850, 
intended  to  convey  to  D.  B.  &  Co. 
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VARIANCE. 


WAIV£R. 


only  euch  equitable  interest  as  vested 
in  them  as  assignees  of  D.  B.,  and  that 
therefore  they  were  giiilty  of  no  con- 
version. Cayley  v.  McDonell  et  aL, 
Assignees  of  Bethune^  454. 


USES  AND  TRUSTS. 

Cestui  que  use  a  lunatic — How  far 
nse  executed  in  his  heir  after  luna- 
tic^s  death.\ — See  "Crown  Grant,"  1. 


USER. 
See  Easement,  1. 


USURY. 

Redeemable  annuity  deed — Usury, "] 
— Heldy  that  from  the  terms  of  the  an- 
nuity deed  the  transaction  could  not 
be  regarded  as  a  bona  fide  purchase  of 
a  life  annuity ;  but  a  contract  for  a  loan 
of  money  under  the  appearance  of 
buying  an  annuity,  and  therefore  in- 
valid as  for  usury.  Wright  v.  Mar- 
rolls,  511. 


\  Held  per  Cur,,  that  in  this  action  of 
trespass  for  mesne  profits,  the  varian- 
ces between  the  judgment  in  eject- 
ment, pleaded  as  an  estoppel  to  the 
plea  of  liberum  ienementiim,  and  tlie 
one  produced,  were  fatal,  and  that  the 
plaintiff  had  not  verified  the  record 
pleaded.     Garrion  v.  WoodriifTy  32S. 

jyotice  of  action  under  24  Geo,  III. 
ch,  44.] — 2.  In  the  notice  of  action  to 
a  justice  of  the  peace,  under  24  Geo. 
III.  ch.  44,  the  date  of  the  warrant  a^ 
stated  in  the  notice,  varied  from  the 
date  as  proved  :  Held,  that  such  a  va- 
riance was  not  fatal.     In  the  notice 
the  warrant  was  stated  to  have  been 
directed  to  William  Thompson,  where 
it  was  really  directed  to  William  H. 
Thompson  :  Held,  not  a  fatal  variance. 
The  warrant  directed    Thompson  to 
levy  the  sum  of  11.  Us,  6d,  together 
urith  the  charges  of  distress  and  sale. 
The  notice  described  the  warrant  as 
one  directing  Thompson  to  levy  a  cer- 
tain large  sum  of  money,  to  unt,  the 
sum  of  4/,:  Held,  no  variance.     EI<f' 
son  V.  Ward,  502. 


VENDOR  AND  PURCHASER 
See  Warrantt,  1. 


VENIRE  DE  NOVO. 
See  New  Trial,  1. 


VENUE. 

Recognizance — In  what  county  to 
be  sued  upon."] — A  recognizance,  set 
out  as  having  been  entered  into  in  open 
court  in  Toronto,  and  remaining  of  re- 
cord in  Toronto,  cannot  be  sued  upon 
out  of  the  county  of  York,  where  the 
record  is.     Smith  v.  Russel,  387. 


VARIANCE. 

Variance  betvjeen  judgment  in  eject- 
ment,  as  pleaded  and  produced,} — 1. 


VERDICT. 

1.  Plaintiff  having  no  verdict  fbond 
for  him  on  any  issue,  cannot  ask  for 
judgment  non  obstante,  Kerr  v.  Sira^ 
and  BradsAaw.  82. 

Verdict  in  one  action  inconsistent 
taith  that  of  former  action.}  —  2. 
Where  a  verdict  in  one  action  estab- 
lishes a  conclusion  directly  inconas- 
tent  with  the  result  of  a  former  action, 
yet  where  the  evidence  is  conflictii^ 
the  court  have  no  right  to  insist  on  the 
verdict  being  found  in  the  second  asm 
the  first  action.  Doe  dem.  JButty, 
Denison,  610. 


WAIVER. 
See  Notice  of  Trial,  4. 


WILL. 


WRIT. 
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WARRANTY. 

See  Sheriff,  7. 

Implied  warranty  by  seller,  of  his 
cvm  manufactured  article,'] —  1.  A 
person  irianufacturing  an  article  in  his 
own  particular  line,  (such  as  a  porta- 
ble threshing  machine),  must  be  taken, 
contrary  to  the  general  principle  as 
between  vendor  and  vendee,  impliedly 
to  warrant  that  the  article  should  be 
made  in  proper  and  workmanlike  man- 
ner, and  be  fit  for  doing  what  was  ex- 
pected of  it.     Grant  v.  Cadwell,  161. 

After  sale,"} — 2.  A  warranty  made 
after  sale,  without  anew  consideration, 
IS  not  binding.     Jb. 


WIDOW. 

Right  to  possession  of  premises  mort- 
gaged by  herhusbandJ] — See  "  Mort- 
gage,' 


"2. 


WILL. 

Registration  of"] — 1.  Under  the 
statute  9  Vic.  ch.  34>,  the  objection  that 
the  will  was  not  registered  within  six 
months  afler  death  of  testatrix,  nor  pre- 
vious to  a  conveyance  by  the  heir  at 
UW|  is  not  valid,  when  the  person 


taking  such  conveyance  is  not  a  bona 
fide  purchaser  for  valuable  considera. 
tion,  nor  where,  whA  the  will  was 
made,  the  title  was  not  a  registered 
title.    Boe  dem,  Ellis  v.  McGill,  224.. 

Construction  of — Pototr  of  wife  to 
dispose  of  fee."] — 2.  Where  the  testator 
gave  to  his  wife  certain  land,  to  be  at 
her  disposal  during  her  natural  life, 
the  Court  held,  that  the  wife  had  the 
absolute  power,  during  her  life,  of  dis- 
posing of  the  estate  by  any  conveyance 
in  fee  or  otherwise.  Doe  dem.  Ander^ 
son  V.  Hamilton^  302. 


WORK  AND  LABOR. 

See  Contract,  2. 

Effect  of  recovery  for  part  ofvtdue 
of  work."] — Semble:  That  a  recovery 
in  an  action  on  the  common  counts  for 
work  and  labor,  or  for  any  part  of 
the  value  of  the  work,  would  be  taken 
to  preclude  any  other  action  for  the 
same  work.  Turley  v.  Grafton  Road 
Company,  579. 


WRIT. 
See  Audita  Querela. 
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